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St.  Louis  R.  Co. 


Southern  R.  Co. 

{Missouri  Supremt  Court,  Division  No.  2,  Marek  JI,  iSffi^ 

StrsBt  Railway— Use  of  Track*  of  Other  Co m pan i»— Right  of  Public  ta 
Grant— The  public  has  the  reserved  rigHt  to  gram  the  use  of  street  railway 
tracks  to  companies  other  than  those  constructing  them,  upon  making  just 
compensation. 

8«ma — Sams — By  tha  Chortar  of  the  City  of  St.  Louit,  of  1876,  any  street 
railway  company'has  the  right  to  run  its  cars  over  the  track  of  another 
company  in  that  city,  upon  payment  of  just  compensation  for  the  use 
thereof,  under  such  rcKuIatrons  as  the  municipal  assembly  may  by  ordi- 
nance prescribe ;  and  the  municipal  assembly  has  the  power  to  pass  ordi- 
nances to  enforce  this  right. 

Same — AmendmentofFrsnchisa— Company  Subjecting  htialf  to  Ordinanee*i 
A  street  railway  company  whose  charter  antedated  that  of  the  city,  and 
which  was  not,  accordingly,  subject  to  the  above  provision,  as  a  condition 
to  the  grant  of  additional  franchises,  agreed  to  conform  to  any  ordinance 
then  existing,  or  that  might  thereafter  be  passed,  enforcing  the  above  pro- 
visions of  tne  city  charter.  Htld,  that  the  company  made  its  right  to 
operate  its  road  subject  to  the  provisions  of  the  charter,  and  conceded  the 
right  of  other  companies  of  the  city  to  use  its  tracks,  and  became  subject 
to  an  ordinance  subsequently  passed  providing  the  mode  of  ascertaining 
the  compensation. 

Same — Compentatloti  for  Uie  of  Tracka— Appeal  to  Circuit  Court.—  If  the 
award  of  commissioners,  provided  for  by  Ihe  city  ordinance  as  compensa- 
tion for  the  use  of  tracks,  is  not  satisfactory  to  the  company  owning  them, 
it  can  either  adopt  the  special  mode  of  procedure  by  appeal  to  the  circuit 
court  as  provided  in  the  ordinance,  or  may  apply  to  the  court  under  its 
general  jurisdiction.  The  city  had  authority  to  provide  in  such  ordinance 
such  special  remedy  for  the  party  ^^rieved,  by  way  of  a  review  of  the 
award  of  the  commissioners  by  the  circuit  court. 

Relation  Between  City  and  Street  Railway  Company,— The  relation  be- 
tween the  city  of  St.  Louis  and  the  St.  Louis  R,  Co.,  by  reason  of  the  pas- 
sage of  certain  ordinances  by  the  city,  and  the  acceptance  of  the  same  by 
the  railroad  company,  held  to  be  contractual  as  contradistinguished  from 
legal. 

Gantt,  p.  J.,  dissenting. 
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Appeal  from  St.  Louis  Circuit  Court 
Lubke  &  Mutnck  and  Leuerett  Bell,  for  appellant. 
Hitchcock,  Madill&  FinkelnbuTg  and  Smith  P.  Sauli,  for  re- 
spondent. 

Thomas,  J. — This  is  a  proceeding  by  the  plaintiff,  a  street 
railway  company  of  the  city  ol  St.  Louis,  to  restrain  the  de- 
fendant corporation,  which  is  likewise  a  street  rail- 
CiHautet.  ^^^y  company  of  said  city,  from  proceeding  to  ap- 
propriate and  take  possession  of  a  part  of  plaintiff's  railway 
tracks,  under  and  by  virtue  solely  of  a  city  ordinance  of  the 
city  of  St.  Louis.  The  facts,  briefly  stated,  areas  follows: 
Defendant,  the  Southern  Railway  Company,  has  for  a  num- 
ber of  years  operated  a  horse  railway  from  Carondelet  (South 
St.  Louis)  northwardly  to  the  corner  of  Sixth  and  Market 
streets.  In  the  year  1887  defendant  thought  it  advantageous 
and  profitable  to  extend  its  road  further  north  to  Wash  street. 
To  accomplish  this  object,  it  determined  to  run  its  cars  over 
the  tracks  of  three  other  street  railroads,  viz  ;  The  Missouri 
Railroad,  one  block  along  Market  street :  the  Union  Railway, 
six  blocks  along  Sixth  street ;  and  the  Union  Depot  Railroad, 
two  blocks  along  Sixth  street — thereby  (with  the  aid  of  but 
two  blocks  of  original  construction)  forming  a  loop,  which 
would  begin  and  end  at  the  regular  terminus  of  defendant's 
road  at  the  intersection  of  Sixth  and  Market  streets.  For 
the  purpose  of  carrying  out  the  above  plan,  the  defendant 
company  procured  an  ordinance  of  the  city  of  St.  Louis,  be- 
ing ordinance  No.  14,089,  approved  July  19,  1887,  authorizing 
it  to  acquire  rights  of  way  over  the  tracks  of  said  three  roads, 
and,  in  case  of  failure  to  agree,  attempting  to  authorize  the 
defendant  company  to  obtain  such  rights  by  virtue  of  city 
ordinance  No.  12,653. 

Said  ordinance  No,  12,652  is  in  words  and  figures  as  fol- 
lows ;  "  An  ordinance  to  carry  out  the  provisions  of  §  6  of 
article  10  of  the  charter  of  the  city  of  St.'Louis,  and  to  pre- 
scribe rules  to  ascertain  and  fix  the  compensation  for  the  use 
of  the  track  or  part  or  parts  of  track  of  street  railroad  com- 
panies. Be  it  ordained  by  the  municipal  assembly  of  the 
city  of  St.  Louis  as  follows:  Section  i.  Any  street  railroad 
company,  which  is  or  may  be  hereafter  authorized  by  ordi- 
nance of  the  city  of  St.  Louis  to  operate  a  line  of  street  rail- 
road cars  along,  across,  or  upon  any  street  or  streets  of  said 
city,  along,  across,  or  upon  which  street  or  streets  any  other 
street  railroad  company  then  owns  a  street  railroad,  said  first 
mentioned  company  may  operate  and  run  its  cars  over  the 
track  of  said  other  company,  across,  along,  and  upon  such 
streets  as  it  may,  by  ordmance  aforesaid,  beaulhorized  to  run 
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and  operate  its  road,  upon  the  payment  of  just  compensation, 
to  be  ascertained  under  the  rules  and  regulations  hereinafter 
prescribed.  Sec.  2,  When  any  street  railroad  company  shall 
desire  to  operate  a  line  of  street  cars  over  the  track  of  any 
other  street  railroad  company,  or  part  thereof,  as  provided  in 
the  first  section  of  this  ordinance,  and  agreement  cannot  be 
had  between  such  companies  as  to  the  compensation  to  be 
paid  therefor  by  the  company  so  desiring,  said  compensation 
shall  be  ascertained  by  a  commission  of  three  disinterested 
freeholders  of  the  city  of  St.  Louis,  to  be  chosen  and  ap- 
pointed in  the  following  manner,  to-wit:  The  company  de- 
siring to  use  said  track  may  make  written  application  to  that 
eflect  to  the  mayor  of  said  city,  accompanied  by  plans  and 
specifications  showing  the  extent  of  the  track  it  desires  to  use, 
first  giving  ten  days'  notice  in  writing  to  the  railroad  com- 
pany  whose  track  it  is  designed  to  use,  of  the  time  and  pur- 
port of  such  application.  On  receipt  of  the  same,  with  evi- 
dence of  notice  as  aforesaid,  the  mayor  shall  forthwith  give 
notice  to  each  of  said  companies  to  report  to  him  in  writing, 
within  ten  days  thereafter,  the  name  and  address  of  one  dis- 
interested freeholder  of  the  city  of  St.  Louis,  to  act  as  its 
chosen  commissioner.  Upon  the  expiration  of  the  ten  days 
aforesaid,  the  mayor  shall  forthwith  appoint  a  third  disinter- 
ested freehplder  of  the  city  of  St.  Louis  to  act  as  commis- 
sioner, and  shall  also  appoint  one  such  freeholder  to  represent 
either  of  such  companies  which  shall  have  refused  or  neglected 
to  appoint  a  commissioner  within  the  time  aforesaid.  There- 
upon the  mayor  shall  forthwith  give  notice  to  the  commis- 
sioners so  appointed  of  their  appointment,  and  shall  turnover 
to  them  all  papers  in  his  possession  relating  to  the  matter  in 
controversy ;  and  in  case  of  vacancy  in  such  board  of  com- 
missioners, caused  by  death  or  refusal  to  serve  of  any  of  said 
commissioners,  or  for  any  other  cause  whatsoever,  the  mayor 
shall  appoint  a  commissioner  to  fill  such  vacancy.  All  the 
commissioners  proVided  for  under  the  provisions  of  this  ordi- 
nance shall  be  freeholders,  resident  of  the  city  of  St.  Louis, 
and  shall  not  be  interested  in  any  manner  as  stockholders, 
bondholders,  lienholders,  or  officers  or  emploj-es  of  either  of 
the  street  railroad  companies  in  question.  When  appointed, 
said  commissioners  shall  proceed  to  determine  the  compen- 
sation  to  be  paid,  and  the  time  and  manner  of  its  payment; 
provided,  that  in  case  one  or  more  street  railroad  companies 
shall  thereafter  be  authorized  to  operate,  and  do  cause  to  be 
operated,  a  line  of  street  railroad  cars  upon  said  track,  the 
compensation  paid  by  the  company  or  companies  already  oc- 
cupying said  track  may,  upon  application  of  either  of  said 
companies  to  the  mayor,  be  revised  and  readjusted  by  acom- 
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mission  of  three  disinterested  freeholders,  chosen  and  ap- 
pointed in  the  manner  herein  prescribed ;  and  either  party 
may  apply  for  a  readjustment  of  the  terms  of  compensation 
once  in  each  period  of  two  years,  to  be  determined  as  herein 
prescribed.  Sec.  3.  The  said  commissioners,  before  proceed- 
ing to  hear  any  testimony,  shall  take  and  subscribe  an  oath, 
before  some  officer  duly  authorized  to  administer  an  oath,  that 
they  possess  all  the  qualifications  required  in  the  preceding 
section  of  this  ordinance,  and  that  they  will  faithfully  and 
fairly  hear  and  examine  the  matter  in  controversy,  and  make 
a  just  award,  to  the  best  of  their  understanding,  which  oath 
shall  be  filed  and  returned  with  the  award.  They  shall  meet 
together,  and  view  the  track  or  parts  of  track  proposed  to  be 
used  by  the  company  making  the  application,  and  shall  hear 
testimony  of  witnesses,  and  the  proofs  and  allegjations  of  the 
parties  to  the  proceedings,  as  to  the  value  of  said  tracks,  and 
as  to  the  compensation  to  be  paid  to  the  company  whose 
track  is  to  be  used,  and  such  images  as  the  commissioners 
may  deenj  unjust ;  and  upon  the  close  of  the  testimony  shall, 
without  unnecessary  delay,  make  a  report  in  writing  of  their 
decision  and  award,  which  report  shall  be  signed  by  them  or 
a  majority  of  them,  and  addressed  and  delivered  to  the  mayor 
forthwith  upon  its  completion.  Such  commissioners  shall  be 
entitled  to  ten  dollars  each  per  day  for  their  expenses  and 
services  for  the  first  ten  days  they  are  actually  engaged  in 
performing  their  duties,  and  one  dollar  for  each  succeeding 
day  actually  employed  thereafter,  to  be  paid  by  the  company 
making  the  application.  Sec.  4.  On  the  reception  of  the  said 
report  of  the  commissioners  by  the  mayor,  he  shall  file  the 
same,  together  with  the  original  application,  and  all  papers 
pertaining  to  the  proceedings,  with  the  city  register,  and  shall 
immediately  notify  the  parties  of  the  decision  of  the  com- 
missioners, and  of  the  filmg  of  their  report,  and  thereupon, 
and  on  payment  by  the  company  making  the  application  of 
the  amount  of  the  compensation  awarded  in  said  report,  or 
after  paying  the  same  into  the  circuit  court  for  the  company 
whose  track  it  is  proposed  to  use,  and  upon  payment  of  the 
costs  and  expenses  of  the  commissioners,  and  upon  filing  with 
the  city  register  a  bond  in  the  sum  of  twenty  thousand  dol- 
lars, with  two  good  and  sufficient  securities,  owners  of  unin- 
cumbered real  estate  in  the  city  of  St.  Louis,  which  bond  shall 
be  approved  by  the  mayor  and  council — said  bond  shall  be 
conaitioned  for  the  payment  to  the  company  whose  track  or 
tracks  are  to  be  used  for  such  additional  compensation  as  may 
be  ordered  to  be  paid  by  circuit  court  on  any  proceeding 
therein,  as  provided  in  section  five  of  this  ordinance — the  first 
named  company  shall  be  entitled,  without  further  delay,  to 
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enter  upon  and  run  its  cars  over  the  track,  or  part  or  parts 
of  the  track,  mentioned  and  described  in  the  report  of  such 
commissioners.  Sec.  5.  Upon  the  filing  of  such  report  of 
said  commissioners,  the  register  shall  duly  notify  both  parties 
to  the  controversy  of  the  filing  thereof,  and  either  party  to 
such  controversy  may,  at  any  time  within  ten  days  after  the 
service  of  such  notice  as  aforesaid,  appeal  to  the  circuit  court 
of  the  city  of  St.  Louis  for  a  review  oi^  the  report  of  said  com- 
missioners, by  filing  with  the  clerk  of  said  court  written  ex- 
ceptions to  said  report,  and  serving  a  copy  of  such  exceptions 
upon  the  opposite  party,  together  with  notice  of  the  time  of 
filing  the  same;  and  the  court  may  thereupon  make  such 
order  therein  as  right  and  justice  may  require,  and  may  order 
a  new  appraisement  in  the  manner  hereinbefore  prescribed, 
upon  good  cause  shown;  but,  notwithstanding  such  appeal, 
the  company  may  operate  its  cars  over  such  track  or  parts  of 
track  as  the  report  of  the  commissioners  may  designate,  and 
any  subsequent  proceeding  shall  affect  only  the  amount  of 
compensation  to  be  paid,  and  the  manner  and  time  of  payment. 
Sec,  6.  The  company  using  the  track,  or  part  or  parts  of  the 
track,  of  another  company,  under  the  provisions  of  the  ordi- 
nance, shall  run  its  cars  while  on  said  track  at  the  same  rate 
of  speed  as  the  cars  of  the  company  owning  said  track,  and 
shall  construct  and  keep  its  connections  with  the  track  of  the 
company  so  as  not  to  delay  or  interfere  with  the  cars  of  the 
company  owning  the  track.  Any  company  using  the  track 
of  another  company,  in  whole  or  in  part,  shall  charge  no 
more  tiian  one  passage  over  its  whole  line.  Approved  Jan- 
uary 12,  18S4." 

Section  6 of  article  10  of  the  charter  of  the  city  of  St.  Louis, 
which  went  into  force  October  22,  1876,  and  which  section 
is  referred  to  in  the  title  of  the  above  ordinance,  is  as  follows : 
"  Any  street  railroad  company  shall  have  the  right  to  run  its 
cars  over  the  track  of  any  other  street  railroad  company,  in 
whole  or  in  part,  upon  the  payment  of  just  compensation  for 
the  use  thereof,  under  such  rules  and  regulations  as  may  be 
prescribed  by  ordinance,  and  it  shall  be  the  duty  of  the  mu- 
nicipal assembly  to  immediately  pass  such  ordinance  as  may 
be  necessary  to  carry  this  provision  into  eSect."  Section  I 
of  article  10  of  said  charter  is  as  follows  :  "  The  municipal 
assembly  shall  have  power,  by  ordinance,  to  determine  all 
questions  arising  with  reference  to  street  railroads,  in  the  cor- 
porate limits  of  the  city,  whether  such  questions  involve  the 
construction  of  such  street  railroads  granting  the  right  of 
way,  or  regulating  and  controlling  them  after  their  comple- 
tion; and  also  shall  have  power  to  sell  the  franchise  or  right 
of  way  for  such  street  railroads  to  the  highest  bidder,  or,  as 
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a  consideration  therefor,  to  impose  a  per  capita  tax  on  the 
passengers  transported,  or  an  annual  tax  on  the  gross  earn- 
ings 01  such  railroad  or  on  each  car  ;  and  no  street  railroad 
shall  hereafter  be  incorporated  or  built  in  the  cit^  ot  St. 
Louis,  except  according  to  the  above  and  other  conditions  of 
■  this  charter,  and  in  such  manner  and  to  such  extent  as  may 
be  provided  by  ordinance." 

In  November,  1887,  after  some  unsuccessful  negotiations, 
the  defendant  company  gave  notice  to  the  St.  Louis  Railroad 
"  Company,  the  Union  Railway  Company,  and  the  Union 
Depot  Railroad  Company  that  on  the  i2th  day  of  December, 
1887,  it  would  apply  to  the  mayor  of  the  city  of  St,  Louis  for 
the  appointment  of  commissioners  to  determine  the  amount 
and  mode  of  compensation  by  it  to  be  made  for  the  use  of 
their  respective  tracks,  in  pursuance  of  the  ordinance  above 
set  out ;  and  thereupon  the  mayor  issued  a  written  order, 
and  caused  the  same  to  be  served  on  said  three  railroad  com. 
panies,  requesting  them  to  appear  before  him  within  10  days 
to  take  steps  prescribed  in  said  ordinance  No.  12,652.  There- 
upon the  tnree  companies  aforesaid  tiled  their  suits,  respect- 
ively, against  the  defendant  company  and  the  mayor  01  the 
city  of  St.  Louis,  praying  for  an  injunction  against  the 
threatened  appropriation  of  their  tracks.  This  suit  is  one  of 
the  three  thus  filed. 

The  St.  Louis  Railroad  Company  was  incorporated  in, 
i8sp,  for  a  period  of  50  years,  and  since  that  time  has  been 
maintaining  its  railway  on  Fifth  street,  (now  Broadway.) 
The  plaintiff,  after  the  necessary  allegations  concerning  its 
incorporation,  its  ownership  of  and  the  right  to  operate  its 
railroad  on  certain  streets  in  the  city  of  St.  Louis,  as  well  as 
the  right  to  the  continued  use  thereof  for  many  years  to 
come,  alleges  that  the  defendant  mayor  threatens  and  is 
about  to  appoint  three  commissioners,  one  of  them  having 
been  selected  by  the  defendant  company,  to  assess  and  award 
compensation  and  damages  to  the  plaintiff  for  the  appropria- 
tion and  use  of  and  damages  to  the  plaintiff's  railroad  prop- 
erty and  franchise,  to  be  paid  by  tne  defendant  company ; 
and  that,  upon  such  award  being  made  by  the  mayor,  the  de- 
fendant company  threatens  to  and  will  appropriate  and  use  a 
portion  of  the  plaintiff's  railroad  track  in  the  streets  of  said 
city  as  set  forth  in  the  petition;  and  plaintiff  in  its  said  pe- 
tition states  that  all  said  contemplated  and  threatened  acts 
of  the  defendant  are  without  any  warrant  of  law,  and  in  vio- 
lation of  the  constitution  and  laws  of  the  state,  and  are  and 
will  be  a  trespass  upon  and  a  continuous  and  irreparable  dam- 
age to  the  plaintiff  and  its  property  and  franchise,  and  will 
materially  affect  the  use  of  said  property  of  the  plaintiff  for 


byGoogle 


"VOL.46]   STREET  RAILWAY— USE  OF  TRACK  OF  ANOTHER  CO.   ^ 

its  purposes,  as  authorized  by  law,  and  the  matters  com- 
plained  of  will  be  accomplished  before  the  questions  involved 
.  can  be  decided  in  course  upon  the  merits.  Therefore  the 
plaintiS  asks  the  protection  of  the  court,  and  that  it  will,  by 
preliminary  injunction,  restrain  and  enjoin  the  defendants 
from  doing  the  acts  threatened  and  complained  of  until  its 
complaint  may  be  heard  upon  its  merits,  and  thereupon  that 
said  restraining  order  may  be  made  perpetual.  The  mayor's 
answer  was  a  general  denial.  The  defendant  corporation  in 
its  answer  admitted  the  facts  alleged  \n  the  petition,  except 
the  change  of  its  motive  power,  but  claimed  tnat  the  munici- 
pal assembly  had  the  power  to  confer  upon  it  the  right  to 
use  the  tracks  of  plaintiff,  under  the  charter  and  ordinances 
of  the  city. 

From  the  pleadings  and  evidence  it  appeared  that,  after 
the  charter  of  the  city  hereinbefore  mentioned  went  into  ef-  . 
feet,  said  St.  Louis  Railroad  Company  .accepted  from  the 
city,  in  the  manner  therein  required,  ordinance  12,477,  ap- 
proved March  27,  1883,  of  which  ordinance  the  following 
sections,  numbered  4  and  5,  are  part :  "  Sec.  4.  The  St.  Louis 
Railroad  Company  shall  not  be  entitled  to  any  of  the  rights 
or  franchises  granted  by  this  ordinance,  unless  within  thirty 
days  from  the  approval  thereof  it  file  with  the  city  register 
its  written  acceptance  of  the  terms  and  conditions  of  said  or- 
dinance, and  also  its  penal  bond  in  the  sum  of  twenty  thou- 
sand dollars,  payable  to  the  city  of  St.  Louis,  to  be  approved 
by  the  mayor  and  council,  conditioned  that  said  St.  Louis 
Railroad  Company  shall  and  will  perform  and  comply  with 
all  the  terms  and  conditions  of  this  ordinance.  Sec.  5.  It  is 
expressly  understood  that,  by  the  acceptance  of  the  pro- 
visions of  this  ordinance  by  the  St.  Louis  Railroad  Company, 
said. company  waive  all  rights  it  may  have  to  streets  within 
three  blocks  of  this  railway  claimed  under  the  act  of  the  gen- 
eral assembly  approved  January  16,  i860,  and  that  it  will 
conform  to  any  ordinance  now  existing,  or  hereafter  passed, 
enforcing  article  10  of  the  city  charter,  not  inconsistent  with 
the  provisions  of  this  ordinance."  On  the  2nd  day  of  August, 
1887,  ordinance  No.  12,477,  was  amended  by  the  municipal 
assembly,  by  ordinance,  so  as  to  enlarge  the  rights  and  fran- 
chises of  respondent.  This  amendatory  ordinance  required 
respondent  to  file  its  acceptance  thereof  within  30  days  after 
its  passage  in  order  to  enjoy  the  new  franchises  granted, 
which  respondent  did.  A  temporary  injunction  was  granted, 
which  on  a  hearing  was  made  final,  and  defendant  appeals. 

The  true  relation  of  the  city  of  St.  Louis  to  the  St.  Louis 
Railroad  Company  is  the  question  of  prime  importance  in 
this  case.    The  argument  in  support  of  tne  decree  of  the  trial 
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court  is  based  upon  the  assumption  that  the  city  was  about 
«  to  attempt  to  appropriate  the  property  of  this 
iriatioBkb  company  for  the  use  of  the  Southern  Railway  Com- 
iTuraJdcoH-  p3i>y  by  the  exercise  of  the  paramount  right  of 
pur  ndthe  eminent  jdomain,  and,  the  city  having  no  such  pow- 
«'(».  er  under  the  constitution  and  laws  of  Missouri, 

this  attempt,  if  the  city  were  permitted  to  consum- 
mate it,  would  be  an  arbitrary  and  illegal  invasion  of  the 
property  rights  of  respondent,  and  therefore  ought  to  be  en- 
joined by  a  court  of  equity.  If  this  assumption  be  correct, 
there  would  be  much  force  in  the  argument,  but  we  regard 
the  relation  between  the  city  and  the  St.  Louis  Railroad 
Company  as  contractual,  as  contradistinguished  from  legal. 
If  there  exists  between  the  city  and  this  company  a  valid  con- 
tract, then  the  rights  a:nd  powers  of  the  respective  parties 
must  be  determined  by  reference  to  the  terms  of  that  con- 
tract, rather  than  tJie  law.  If  there  be  a  contract  therefore, 
it  will  be  unnecessary  for  us  to  inquire  into  and  determine 
the  nature  of  the  right  of  eminent  domain,  and  the  manner 
of  its  exercise,  as  well  as  the  question  as  to  the  extent  of  the 
city's  right  of  enjinent  domain. 

The  present  charter  of  the  city  was  adopted  by  the  people 
of  the  city  under  a  constitutional  provision  of  the  state.     It 

must,  however,  be  regarded  simply  as  a  legislative 
iithoriti'  grant.  In  other  words,  this  charter  has  no  greater 
^loutixi.    loi'ce  and  effect  than  it  would  have  if  the  general 

assembly  had  enacted  it,  but  it  does  have  that  force 
and  effect.  The  city  government  is  not  an  imperiiim  in  imperio, 
but  as  to  all  matters  of  local  concern  its  authority  and  power 
are  exclusive,  to  the  extent  declared  by  the  charter,  where  it 
does  not  conflict  with  the  constitution  and  laws  of  the  state. 
Full  authority  is  conferred  npon  the  city  government  toopen 
and  improve  the  streets,  and  control  their  use.  Indeed,  all 
cities  have  this  power.  The  state  is  prohibited  by  §  20,  art. 
12,  of  the  constitution,  from  passing  any  law  granting  the 
right  to  construct  and  operate  a  street  railroad  in  any  city, 
town,  village,  of  public  highway  without  the  consent  of  the 
local  authorities.  But  in  an  especial  manner  is  the  city  of  St. 
Louis  clothed  with  plenary  power  by  its  charter  in  regard 
to  the  construction  01  railways  in  itsstreets.  By  §  i  of  article 
10  of  the  charter  above  quoted  it  has  full  power  to  determine 
all  questions  in  reference  to  street  railways.  Hence,  when  it 
grants  the  right  of  way  in  its  streets  to  a  street  railway-cor- 
poration, it  does  not  proceed  in  the  exercise  of  the  power  of 
eminent  domain,  but  it  proceeds  in  the  exercise  of  its  right  of 
ownership  of  the  streets,  and  it  is  limited  in  the  exercise  of 
this  right  to  the  extent  only  that  the  grant  shall  be  for  the 
public  use  and  convenience. 
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Let  US  examine  now  what  relation  the  city  of  St.  Louis  and 
respondent  sustain  to  each  other  under  the  charter  and  ordi- 
nances of  the  municipal  government.  Respond- 
ent's original  charter  antedated  the  present  charter  1^1^^^^ 
of  the  city,  and  its  franchises  could  not  have  been  of  ]y7s. 
destroyed  or  made  less  valuable  by  the  municipal 
assembly,  except  by  virtue  of  the  former's  charter  or  consent. 
The  present  city  cnarter  went  into  operation  the  22d  day  of 
October,  1876.  On  the  27th  day  of  ^la^ch,  1883,  respondent 
obtained  from  the  city  additional  franchises  and  rights.  In 
order  to  obtain  and  enjoy  these,  it  was  required  to  agree,  and 
it  did  agree,  to  conform  to  any  ordinance  then  existing,  or 
thereafter  to  be  passed,  enforcing  article  10  of  the  city  charter, 
not  inconsistent  with  the  provisions  of  the  ordinance  granting 
the  new  franchises.  The  petition,  answer,  and  arguments  of 
counsel  on  both  sides 'in  this  case  proceed  upon  the  theory 
thai  respondent  was,  at  the  commencement  of  this  action,  and 
is  now,  enjoying  its  rights  and  franchises  under  the  charter 
of  St.  Louis  of  1876,  and  must  conform  to  its  requirements. 
So  far,  then,  as  the  questions  involved  in  this  case  are  con- 
cerned, the  respondent's  charter  rights  must  be  held  to  have 
originated  under  the  city  charter  of  1876,  and  are  subject  to 
it.  By  §  6  of  article  10  of  the  charter  of  the  city,  it  is  pro- 
vided that  "  any  street  railroad  company  shall  have  the  right 
to  run  its  cars  over  the  track  of  any  other  street  railroad  com- 
pany, in  whole  or  in  part,  upon  the  payment  of  just  compensa- 
tion for  the  use  thereof,  under  such  rules  and  regulations  as 
may  be  prescribed  by  ordinance ;  and  it  shall  be  the  duty  of 
the  municipal  assembly  to  immediately  pass  such 
ordinances  as  may  be  necessary  to  carry  this  pro-  strMtreii- 
vision  into  effect.  '  One  thing  is  definitely  settled  ™|,[gV,J", 
by  this  provision,  and  that  is,  all  street  railroads  in  .-pabiie  ■■», 
St.  Louisare  public  highways.  Any  street  railroad 
company  has  the  right  to  run  its  cars  over  the  track  of  an- 
other company,  and  the  only  limitation  on  this  right  is  that 
just  compensation  shall  be  made,  and  the  consent  of  the  city 
obtained,  subject  to  control  at  all  times  by  the  city.  Another 
proposition  is  settled  by  the  record  in  this  case,  and  that  is  a 
street  railroad  is  for  a  use  that  is  public.  A  city  has  no  au- 
thority to  grant  its  streets  for  any  use  that  is  private.  Belcher 
Sugar  Refining  Co.  v.  St.  Louis  Grain  Elevator  Co.,  82  Mo. 
121,  5  Am  &  Eng.  Corp.  Cas.  417.  The  petition  in  this  case 
avers  that  the  defendant  corporation  is  a  street  railway  com- 
pany, operating  cars  to  carry  passengers,  Glaessner  z'.  An- 
neuser — Busch  Brewing  Ass'n,  100  Mo.  508  ;  Mikesell  v. 
Durkee,  34  Kan.  509.  Thusthe  respondent  virtually  concedes 
that  the  Southern  Railroad  Company  is  using  the  streets  of 
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St.  Louis  for  a  public  purpose,  andproposes  to  use  respond- 
ent's track  for  a  public  purpose.  The  respondent  itself  has 
no  other  right  to  the  use  of  the  streets  of  the  city  under  its 
charter  than  that  based  on  the  theory  that  it  is  using  them  for 
its  street  railway  for  apublic  purpose.  Counsel  in  argument 
confuse  two  distinct  propositions.  One  proposition  refers  to 
what  is  a  public  use,  and  the  other  to  public  convenience  or 
utility.  A  certain  enterprise  may  be,  beyond  question,  for  a 
public  use,  and  yet  there  may  be  no  public  demand  for  it. 
Whether  a  use  is  a  public  one  or  not  is  for  the  courts  to  de- 
termine, and  is  not  a  question  for  a  jury.  City  of  Savannab 
V.  Hancock,  91  Mo.  57  ;  City  of  Kansas  v.  Baird,  98  Mo.  215. 
A  road,  street,  or  alley  laid  out  and  opened  by  the  proper  au- 
thority under  the  law,  and  dedicated  to  the  public,  would'be 
for  a  public  use,  though  not  a  single  person  might  ever  use 
it.  The  court  determmes  whetiier  a  contemplated  use  is  pub- 
lic, but  whether  the  public  convenience  requires  the  use  in  a 
given  case  is  a  question  of  fact  which  may  very  properly  be 
submitted  to  a  jury.  When  the  constitution,  therefore,  pro- 
vides  that  when  "  an  attempt  is  madeto  take  private  property 
for  a  use  that  is  alleged  to  be  public,  the  question  whether 
the  contemplated  use  be  really  public  shall  be  a  judicial  ques- 
tion, and  as  such  judicially  determined,"  it  was  simply  meant 
that  the  courts  should  determine  whether  the  use  was  public, 
as  contradistinguished  from  private,  leaving  the  question  of 
public  convenience  or  utility  to  be  determined  in  the  manner 
provided  by  law.  The  municipality  of  St.  Louis,  being  clothed 
with  the  power  to  grant  or  withhold  street  railroad  franchises,. 
must  determine  for  itself  when  a  contemplated  street  railway 
is  demanded  by  the  public  convenience.  It  cannot  grant  the 
right  to  the  streets  for  a  use  that  is  not. public,  but  when  the 
use  is  public  it  is  the  sole  judge  as  to  its  utility.  To  prevent 
the  granting  of  a  franchise  for  public  use,  which  would  not 
be  of  advantage  to  the  people,  an  appeal  must  be  made  to  the 
city  authorities,  and  to  them  alone.  This  was  expressly  ruled 
in  the  cases  of  City  of  Savannah  v.  Hancock  and  City  of  Kan- 
sas V.  Baird,  cited  above.  This  discretion  of  the  municipality 
is  always  subject,  however,  to  review  by  the  courts  in-  the 
exercise  of  equitable  jurisdiction  to  prevent  oppression  and 
fraud,  and  again  the  courts  must  recognize  the  fact  that  street 
railroads  have  become  important  and  valuable  institutions,  as 
means  of  rapid  transit  in  our  cities  and  towns.  The  courts 
must,  as  a  matter  of  law,  declare  a  street  railroad,  operated 
solely  for  the  carrying  of  passengers,  a  public  highway,  and 
its  use  a  public  use.  Upon  the  record  before  us  we  must  hold 
that  the  use  of  the  streets  of  St.  Louis  by  respondent  and  the 
Southern  Railway  Company  is  a  public  use.     The  question. 
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therefore,  of  the  nature  of  the  use  the  defendant  corporation 
proposed  to  make  of  respondent's  track  is  settled  by  the  rec- 
ord. By  agreeing  in  1883  "  to  conform  to  any  ordinance  now 
existing,  or  herealter  passed,  enforcing;  article  10  of  the  city 
charter,"  in  consideration  of  valuable  franchises  then  granted 
to  it  by  the  city,  respondent  must  be  held  to  admit  the  right 
of  the  city  to  authorize  the  Southern  Railway  Company  to- 
run  its  cars  over  the  track  of  respondent,  in  whole  or  in  part, 
upon  payment  of  just  compensation. 

The  compensation  to  be  made  for  the  use  of  the  track  ot 
one  company  by  another  is  not  fixed,  nor,  indeed,  could  it  be, 
by  any  general  ordinance.  It  is  simply  provided 
tnaj  the  compensation  shall  be  "just."  It  is  ar-  ; 
gued  that  the  subsequent  clauses  ol  section  6  of  ar-  ^.uh,,. 
tide  10  of  the  city  charter  did  not  confer  power  on 
the  municipal  assembly  to  make  provision  for  ascertaining 
the  compensation  to  be  made  in  such  cases,  and  that  the  clause, 
"under  such  rules  and  regulations  as  may  be  prescribed  by 
ordinance, "  does  not  qualify  the  clause,  "  upon  the  payment 
of  just  compensation  for  the  use  thereof,"  but  qualifies  the 
first  clause,  that  "  any  street  railroad  company  shall  have  the 
right  to  run  its  cars  over  the  track  of  another  street  railroad 
company  in  whole  or  in  part.  "  By  omitting  one  clause,  the 
reading  would  be  that  "  any  street  railroad  company  shall 
have  the  right  to  run  its  cars  over  the  track  of  any  other 
street  railroad  company,  in  whole  or  in  part,  *  *  *  un- 
der such  rules  and  regulations  as  may  be  prescribed  by  or- 
dinance, "  and  this  would  conform  to  the  view  taken  by  coun- 
sel for  respondent.  In  other  words,  it  is  claimed  that  this 
section  conferred  power  on  the  municipal  assembly  to  au- 
thorize one  company  to  use  the  track  of  another,  ana  to  con- 
trol each  company  m  the  use  of  the  track  and  the  running 
of  its  cars,  but  did  not  authorize  such  assembly  to  prescribe 
any  method  by  which  the  just  compensation  for  such  use 
could  be  ascertained.  We  do  not  concur  in  this  view  of  the 
meaning  of  that  section. 

It  seems  clear  enough  that  the  city  had  the  right  to  pre- 
scribe, not  only  the  method  of  running  the  cars  of  one  com- 
pany over  the  track  of  another,  but  also  to  prescribe  a  method 
of  ascertaining  the  compensation  that  should  be  made  for 
such  use.  But,  whether  this  conclusion  be  correct  or  not, 
the  concluding  part  of  this  section,  taken  in  connection  with 
the  first  section  of  article  10  of  the  charter,  undoubtedly  con- 
fers this  power.  This  part  is  in  these  words,  "  and  it  shall 
be  the  duty  of  the  municipal  assembly  immediately  to  pass 
such  ordinances  as  may  be  necessary  to  carry  this  provision 
into  effect. "     What  provision  ?    Evidently  the  provision  in 
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regard  to  the  use  by  one  company  of  the  track  of  another 
upon  payment  of  just  compensation,  if  it  was  intended  that 
one  company  desiring  to  use  the  track  of  another  under  this 
section,  had  to  resort  to  the  proceeding  provided  for  under 
the  constitution  and  general  law  in  regard  to  the  appropria- 
tion of  private  property  for  public  use,  why  make  any  pro- 
vision at  all  in  the  charter  about  it?  Indeed,  when  we  go  to 
the  constitution,  we  find  the  state  has  subordinated  its  power 
to  that  of  the  local  authority,  and  surrendered  its  right  to 
act  without  consent  of  the  municipality,  nor  can  we  find  any 
provision  in  the  general  statutes  for  the  condemnation  of  the 
use  of  a  street  railway  track  (or  another  company.  Articles 
2  and  6  of  chapter  21  of  the  Revised  Statutes  of  1879  did^ot 
provide  for  nor  contemplate  anj'  sumhiary  proceeding  for 
any  such  condemnation,  and  when  we  consider  section  20  of 
article  12  of  the  constitution,  and  the  absolute  and  unre- 
served control  given  the  city  of  St.  Louis  by  article  10  of  its 
charter  over  the  construction  and  operation  of  street  railways, 
and  the  (act  that  no  provision  is  made  by  general  statute  for 
any  joint  action  of  the  city  and  state  autnorities  in  regard  to 
any  question  affecting  these  methods  of  travel,  either  in  ob- 
taining the  right  of  way,  joint  use,  or  operation,  it  is  mani- 
fest that  the  general  assembly  intended  to  leave,  and  did 
leave,  the  whole  subject  to  the  municipal  government.  When 
the  city  authorities  granted  respondent,  in  March,  1883,  ad- 
ditional and  valuable  franchises,  it  could  have  granted  them 
on  condition  that  the  city  might  authorize  any  other  com- 
pany to  use  its  track  without  any  compensation  whatever, 
and,  if  respondent  had  accepted  the  franchises  on  this  condi- 
tion, it  could  not  be  heard  to  complain  afterwards  ;  and;  if 
this  could  have  been  done,  a  fortiori  could  the  city  grant  the 
franchises  on  condition  that  respondent  agree  to  conform  to 
any  ordinance  then  existing,  or  that  might  thereafter  be 
passed,  enforcing  the  right  of  one  company  to  use  of  the 
track  of  another,  upon  payment  of  just  compensation  there- 
for,  and  when  this  condition  was  accepted  respondent  became 
bound  by  its  agreement.  The  city  owned  the  streets,  and 
had  control  of  them  for  the  public.  The  respondent  owned 
certain  franchises,  and  had  certain  property  rights  in  its  then 
lines  of  railroad.  It  appealed  to  the  municipal  assembly  for 
an  extension  and  enlargement  of  its  franchises  in  reference 
to  the  use  of  the  streets.  The  city  replied  that  section  6  of 
article  10  of  its  charter  provided  that  any  street  railroad  com- 
pany might  run  its  cars  over  the  track  of  another  upon  pay- 
ment of  lust  compensation  for  the  use  thereof,  under  such 
rules  and  regulations  as  might  be  prescribed  by  ordinance, 
and  that  the  municipal  assembly  had  power  by  ordinance 
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to  carrv  that  provision  into  effect ;  that  respondent,  whose 
charter  antedated  that  of  the  city,  was  not  subject  to  that 
provision;  and  that  these  franchises  would  be  granted  on 
condition  that  respondent  agree  to  conform  to  any  ordinance 
then  existing,  or  that  might  be  thereafter  passed,  enforcing 
that  provision  of  the  city  charter.  Respondent  accepted 
franchises,  and  agreed  to  the  condition.  The  two  owners  met, 
and  agreed  upon  the  relation  they  would  sustain  towards 
each  other.  This  was  fixed  by  contract,  and,  being  thus 
fixed,  the  doctrine  of  eminent  domain,  with  all  that  doc- 
trine implies,  is  eliminated  from  the  case.  This  constituted 
a  contract  binding  both  upon  the  city  and  respondent.  State 
V.  Ourigan  Consolidated  St.  R.  Co.,  85  Mo.  263,  loc.  cit. 
278,  282;  City  of  St.  Louis  v.  Missouri  R.  Co.,  87  Mo.  151, 
13  Mo.  App.  524;  Brooklyn  Cent.  R.  Co.  v.  Brooklyn  City  R. 
Co.,  32  Barb.  (N.  Y.),  358;  Owen  v.  St.  Louis  &  S.  F.  R. 
Co.,  83  Mo.  454,  25  Am.  &  Eng.  R.  Cas.  371 ;  Elliott,  Roads 
&  S.  565 ;  Jersey  City  &  B.  R.  Co.  v.  Jersey  City  &  H.  H. 
R.  Co.,  2o  N.  J.  Eq.  6i  ;  Campbell  v.  Marietta  &  C.  R.  Co., 
23  Ohio  Sl  168  ;  Louisville  &  N.  R.  Co.  v.  Palmes,  log  U.  S. 
244,  13  Am.  &  Eng.  R.  Cas.  380 ;  State  v.  Chicago,  B.  &  K. 
C.  R.  Co.,  89  Mo.  523  ;  State  v.  Keokuk  &  VV.  R.  Co.,  66  Mo. 
30. 41  Am.  &  Eng.  R.  Cas.  694. 

In  Kinsman  St,  R.  Co.  j'.  Broadway  &  N.  S.  R,  Co.,  36 
Ohio  St.  239.  s  Am,  &  Eng..R.  Cas.  327,  the  plaintiff  corpora- 
tion was  authorized,  in  1859,  to  construct  and  op- 
erate a  street  railway  in  the  city  of  Cleveland,  sub-  JJ^JJ'b'^™* 
ject  to  such  restrictions  as  the  council  may  hereaf- 
ter pass. "  In  1874  the  council  passed  an  ordinance  author- 
izing the  defendant  corporation  to  use  and  occupy  certain 
streets  for  a  street  railroad,  and  authorizing  it  to  use  the 
tracks  of  the  plaintiff  "  on  such  terms  of  compensation  "  as 
niay  be  agreed  upon  by  the  parties,  "  and,  in  case  of  failure 
or  inability  to  make  such  agreement  within  sixty  days  from 
the  date  of  the  passage  of  this  ordinance,  such  terms  of  com- 
pensation shall  be  prescribed  by  the  city  council,  "  The  par- 
ties failed  to  agree,  and  the  council  accordingly  fixed  such 
compensation  at  the  sum  of  $2,153,  ^nd  in  addition  thereto 
one.third  of  the  expense  thereafter  incurred  in  keeping  the 
tracks  in  repair.  The  amount  of  compensation  thus  fixed 
was  tendered  by  the  defendant  to  the  plaintiff,  but  was  re- 
fused by  the  latter.  Plaintiff  then  commenced  an  action 
against  defendant  to  restrain  the  latter  from  the  use  of  its 
tracks,  chiefly  on  the  ground,  as  alleged,  that  the  compensa- 
tion fixed  and  tendered  was  not  adequate.  No  proof,  how- 
ever, was  offered  as  to  the  issue  of  compensation.  The  case 
Went  to  the  supreme  court  of  Ohio,  and  was  determined  at 
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the  January  term,  1880.  In  that  case,  as  in  the  one  at  bar. 
counsel  elaborately  argued  the  questions  a'rising  out  of  and 
incident  to  the  exercise  of  the  power  of  eminent  domain. 
McIlvaine,  C.  J.,  speaking  for  the  court,  after  discussing 
some  of  the  questions  presented  in  regard  to  the  power  of 
eminent  domain,  concluded  thus:  "  But  in  this  case  wc  find 
a  stipulation  to  have  been  made,  namely,  that  plaintiff  would 
lay  its  tracks  under  the  terms  and  conditions  prescribed  by 
the  ordinance  of  September  20,  1859,  or  which  might  there- 
after be  prescribed  by  the  city  council ;  and  also  that  the 
East  Cleveland  Street  Railroad  Company,  a  corporation  then 
in  existence,  [not  the  defendant  corporation,  however]  should 
be  allowed  the  use  of  the  plaintiff's  tracks  upon  reasonable 
terms,  to  be  prescribed  by  the  council,  unless  agreed  upon 
by  the  parties.  The  right  of  the  council  to  prescribe  terms 
and  conditions  in  the  future,  it  seems  to  us,  was  sufficiently 
broad  to  cover  a  future  exigency  like  the  one  then  existingand 
specially  provided  for;  namely,  an  exigency  arising  from  the 
necessity  to  provide  for  the  public  welfare  by  running  the 
cars  of  other  street  railroad  companies  over  the  track  of  the 
plaintiff.  And,  this  being  so,  the  only  remaining  question  is, 
was  the  condition  as  to  the  compensation  to  be  paid  by  the 
Broadway  &  Newburg  Company  to  the  plaintiff  reasonable? 
In  other  words,  was  the  compensation  as  fixed  by  the  council 
fair  and  adequate  ?  Upon  this  question  issue  was  joined,  but 
no  testimony  offered.  The  burden  of  showing  its  inadequacy 
rests  upon  the  plaintiff.  Under  these  circumstances,  the  in- 
junction prayed  for  must  be  denied.  "  The  Ohio  court  went 
much  further  in  refusing  relief  than  we  have  to  go  in  the 
case  at  bar  to  refuse  relief  to  respondent.  In  the  Ohio  case 
the  council  fixed  the  compensation  to  be  made  when  the  par- 
tics  failed  to  agree.  In  the  case  at  bar  respondent  was  given 
an  opportunity  to  appoint  one  commissioner,  and  to  be  heard 
before  the  commissioners.  This  was  declined.  In  the  0,hio 
case  the  plaintiff  constructed  its  road  subject  to  "such  re- 
strictions" as  the  council  might  thereafter  pass.  There  the 
council  had  to  provide,  not  only  the  mode  of  ascertaining  the 
compensation,  but  also  had  to  confer  upon  the  defendant  cor- 
poration the  right  to  use  the  track  of  the  plaintiff.  Here  the 
city  charter,  accepted  by  respondent,  conferred  the  right 
upon  any  street  railroad  company  to  use  the  track  of  another, 
upon  payment  of  just  compensation  for  the  use  thereof,  un- 
der such  rules  and  regulations  as  thf  council  might  prescribe 
by  ordinance,  and  that  the  council  should  pass  ordinances  to 
carry  out  that  provision.  The  Ohio  case  is  the  only  case 
cited  by  counsel,  or  that  we  could  find,  where  the  result 
reached  by  the  court  was  based  on  a  stipulation  or  contract. 
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Ordinance  No.  14,089  authorized  the  defendant  company 
to  use  the  track  of  respondent  cin  compliance  with  the  pro- 
vision of  ordinance  No,  12,652.  This  ordinance  is 
given  in  full  in  this  opinion,  and  seems  a  reasonable  Bapoidcaci 
provision  to  carry  into  effect  article  10  of  the  '""'"'Hm* 
charter.  When  the  Southern  Railway  Company  XX^w^ 
was  authorized  by  ordinance,  in  1887,  to  run  its 
cars  over  the  track  of  respondent's  railroad,  and  was  about  to 
proceed  to  ascertain  what  compensation  it  should  make  to 
respondent  for  the  use  thereof,  under  ordinance  No.  12,652, 
the  latter  instituted  this  suit,  and  the  contemplated  action  of 
the  mayor  and  the  Southern  Railway  Company  was  perpet- 
ually enjoined.  Respondent  made  no  allegation,  nor  offered 
any  evidence,  that  the  use  of  its  track,  as  contemplated  by 
the  Southern  Railway  Company,  was  not  a  public  use,  nor 
that  the  compensation  proposed  to  be  made  for  such  use  was 
not  just,  for  the  injunction  was  obtained  before  the  compen- 
sation had  been  ascertained.  Hence  this  injunction  was  pro- 
cured, not  upon  the  grounds  that  the  contemplated  use  was 
not  a  public  use,  and  the  compensation  offered  was  not  just, 
but  upon  the  ground  that  the  city  authorities  had  no  power 
to  condemn  the  use  of  respondent's  track  for  the  Southern 
Railway  Company,  whether  with  or  without  the  payment  of 
just  compensation  therefor.  The  respondent  lias  no  right  to 
come  into  a  court  of  equity,  and  repudiate  its  own  stipula- 
tions, and  ask  an  injunction  against  the  other  contracting 
party,  upon  the  ground  that,  if  it  had  made  no  contract,  it 
would  have  been  entitled  to  have  the  question  as  to  whether 
the  contemplated  use  was  a  public  one  judicially  determined 
by  a  court,  and  to  a  trial  by  jury  as  to  the  compensation  it 
should  receive.  By  its  acceptance  of  the  ordinance  of  March 
27,  1883,  it  conceded  the  right  of  any  street  railroad  company 
to  the  use  of  its  track  upon  the  payment  of  just  compensa- 
tion, and  it  authorized  the  city  to  prescribe  the  method  by 
which  such  compensation  should  be  ascertained.  According 
to  our  view  of  respondent's  stipulations,  the  only  possible 
controversy  that  could  arise  between  it  and  the  city  is  the 
amount  it  should  receive  from  another  company  for  the  use 
of  its  track.  If  the  commissioners  provided  for  would  "not 
award  "just  compensation,"  respondent  had  its  remedy. 

Tt  is  insisted  that  the  provision  made  in  the  ordinance  of 
January   12,   1884,   for  having  the  commissioner's 
award  reviewed  by  the  circuit  court,  is  void,  up-  pr«tiiioB  for 
on  the  ground  that-the  city  of  St.  Louis  could  not  rerUwof 
by  an  ordinance  confer  jurisdiction  on  the  circuit  ■™*'>)' 
court.     Counsel  for  defendant  replies  to  this  po-  **" 
sitton  by  referring  to  the  jurisdiction  conferred  on  the  cir- 
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cult  court  by  the  charter  of  the  city,  in  regard  to  the  con- 
demnation of  property  for  streets  and  alleys.  As  we  have 
seen,  this  charter  has  the  effect  of  a  legislative  gjrant,  and 
hence  this  jurisdiction  was  not  conferred  by  the  city,  in  its 
municipal  capacity,  but  by  virtue  of  a  vote  of  the  people  of 
the  city,  this  vote  being  authorized  by  the  whole  people  of 
the  state  in  their  constitution.  No  such  jurisdiction  as  is  here 
claimed,  and  in  the  mode  claimed,  is  conferred  on  the  circuit 
court  by  the  charter,  when  a  controversy  arises  as  to  the  use 
of  the  track  of  one  company  by  another.  If  such  jurisdiction 
exists,  it  is  b^  virtue  of  the  constitution  and  of  the  general 
law  or  by  virtue  of  the  ordinance  named.  This  is  an  im- 
portant question,  and  we  regret  the  eminent  counsel  engaged 
on  both  sides  of  this  case  contented  themselves,  one  by  a 
simple  statement  that  no  such  jurisdiction  existed,  without 
citation  of  authority,  and  the  other  by  the  reference  to  the 
jurisdiction  conferred  by  the  charter  on  circuit  courts  in  street 
condemnation  cases,  which  is  not  an  analogous  case.  We  are 
satisfied,  however,  beyond  question,  that  the  ordinance  is 
valid,  so  far  at  least  as  it  provides  for  the  appointment  of  com- 
missioners to  fix  the  compensation  one  company  should  pay 
for  the  use  of  the  track  01  another,  where  the  companies  in- 
terested failed  to  agree.  A  law  or  ordinance  may  be  valid 
in  part  and  void  in  part.  City  of  St.  Louis  v.  St.  Louis  R. 
Co.,  14  Mo,  App,  221,  and  cases  cited,  89  Mo.  44,  26  Am.  & 
Eng.  R.  Cas.  534;  Slate  v.  Clark,  54  Mo.  17. 

lit  that  part  of  -the  ordinance  providing  for  a  review  of  the 
award  by  the  circuit  court  be  void,  for  want  of  authority  in 
the  municipal  assembly  to  enactit,  the  ordinance  stands  as  if 
that  provision  had  not  been  added.  In  that  case  provision  is 
made  (i)  for  the  agreement  of  the  roads  interested  as  to  the 
compensation  ;  and,  (2)  in  case  of  failure  to  agree,  for  the  ap- 
pointment of  three  disinterested  freeholders,  who  should  as- 
certain and  report  to  the  mayor  the  compensation  to  be  made; 
and  the  cases  cited  show  that  such  an  ordinance  is  valid.  As 
we  have  seen,  there  is  no  provision  made  by  general  statute 
for  the  condemnation  of  the  use  of  a  street  railway  for  another 
company,  and  that  absolute  control  over  the  construction  of 
street  railways  in  the  city  of  St.  Louis  has  been  delegated  by 
the  state  to  the  city  government,  and  we  cannot  see  why  the 
provision  of  the  ordinance  under  review  may  not  be  a  valid 
exercise  of  municipal  power.  This  ordinance  does  not  at- 
tempt to  confer  jurisdiction  on  the  circuit  court  over  the  sub- 
ject matter.  In  State  v.  Southern  R.  Co.,  100  Mo.  61,  an  ap- 
plication was  made  to  this  court  for  a  writ  of  prohibition,  to 
prevent  the  circuit  court  of  the  city  of  St  Louis  from  assum- 
ing jurisdiction  to  condemn  the  right  of  way  over  the  tracks 
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of  the  relator  for  the  cars  of  defendant.  Barclay,  J.,  speak- 
ing; for  the  court,  said  ;  "  That  the  circuit  court  of  St.  Louis 
has  jurisdiction  of  proceedings  to  appropriate  property  to 
public  use  in  -the  exercise  of  the  right  of  eminent  domain 
in  a  proper  case  is  unquestioned  and  unquestionable.  But 
the  substance  of  the  petitioners'  contention  here,  as  well  as 
the  ground  on  which  they,  as  defendants,  resisted  the  pro- 
ceedings in  the  circuit  court,  is  that  the  statutes  and  ordi- 
nances do  not  authorize  the  exercise  of  such  jurisdiction  on 
behalf  of  the  Southern  Railway  Company.  *  *  *  The 
circuit  court,  in  the  case  in  question  here,  had  power  to 
entertain  proceedings  of  the  general  class  to  which  that 
case  belonged,  namely,  of  proceedings  for  the  condemnation 
of  property  for  public  use."  And  the  court  refused  the 
writ,  not  on  the  ground  that  the  circuit  court  had  juris- 
diction in  that  particular  case,  but  because  it  had  jurisdic- 
tion of  proceedings  of  the  general  class  to  which  that  case 
belonged  ;  and  if  the  circuit  court  assumed  jurisdiction  in 
the  particular  case,  when  it  had  none,  the  remedy  was  by 
appeal.  If  the  circuit  court  of  St.  Louis,  then,  hact  no  juris- 
diction to  condemn  the  track  of  one  company  for  the  use  of 
another,  it  was  not  because  of  lack  of  jurisdiction  of  the  gen- 
eral subject  matter,  but  because  the  property  to  be  affected 
was  situated  in  the  limits  of  the  city  of  St.  Louis,  and  no 
mode  of  procedure  was  provided  for  such  case.  There  being, 
however,  a  right,  the  circuit  court,  in  a  case  like  this,  might, 
in  the  exercise  of  its  general  jurisdiction,  afford  a  remedy, 
under  the  Code  of  Civil  Procedure,  Now,  could  the  citv, 
by  virtue  of  its  charter,  confer  jurisdiction  on  the  circuit 
court  by  providing  a  special  mode  of  procedure  in  regard  to 
a  subject  over  wnich  it  already  had  general  juriscRction? 
Judg'e  Dillon,  in  his  work  on  Municipal  Corporations,  (4th 
Ed.)  §  308,  says:  "Although  the  proposition  that  the  legisla- 
ture of  a  state  is  alone  competent  to  make  laws  is  true,  yet  it 
is  also  settled  that  it  is  competent  for  the  legislature  to  dele- 
gate to  municipal  corporations  the  power  to  make  by-laws 
and  ordinances,  which,  when  authorized,  have  the  force,  in 
favor  of  the  municipality  and  against  persons  bound  thereby, 
of  laws  passed  by  the  legislature  of  the  state."  And  the  cases 
cited  in  the  foot-note  fully  sustain  the  general  doctrine  an- 
nounced in  the  text.  In  City  of  St.  Louis  v.  Boffinger,  ig 
Mo.  13,  it  was  held  that,  in  the  exercise  of  a  power  given  in 
the  charter  "  to  make  quarantine  laws,  *  *  *  the  govern- 
ment of  the  city  must  have  a  discretion,  as  wide  as  that  pos- 
sessed by  the  government  of  the  state,  in  choosing  between 
different  measures  for  accomplishing  the  end.  When  an  or- 
dinance is  passed  under  this  grant  of  power,  it  is  in  force  by 
46  A.  &  E.  R.  Gas.— 2 
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the  authority'  of  the  state,  and  is  to  be  interpreted  and  ex- 
ecuted as  if  It  had  been  passed  by  the  general  assembly."  In 
Tajlor  V.  City  of  Carondelet,  22  Mo.  105,  Judge  Scott,  speak- 
ing of  the  effect  of  an  ordinance  of  a  city,  says:  "  The  legis- 
lature delegated  its  judicial  powers  over  the  matter  to  the 
corporation,  and  the  corporation,  within  the  sphere  of  its  del- 
egated power,  could  act  as  authoritatively  in  relation  to  it  as 
the  legislature.  The  law-making  power,  in  fact,  made  the 
board  of  trustees  a  miniature  general  assembly,  and  gave  their 
ordinances  on  this  subject  the  force  of  laws  passed  by  the 
legislature  of  the  state. '  The  principle  here  announceci  was 
approved  again  in  City  of  Carondelet  v.  Lannan,  26  Mo.  461. 
In  State  v.  Clarke,  54  Mo.  17,  the  question  arose  as  to  the 
power  of  the  city  to  pass  an  ordinance  to  regulate  bawdy- 
houses^  in  contravention  of  a  general  statute  ofthe  state  pro- 
hibiting them,  and  Napton,  J.,  speaking  for  a  majority  of^the 
court,  said  :  '■  The  legislature  have  i  right  to  change  the  com- 
mon law ;  it  has  a  right  to  allow  the  legislative  authorities  of 
St.  Louis  to  regulate  the  subject  now  under  cqnsideration 
di.fierently  from  what  it  is  in  other  portions  of  the  state." 
And  it  was  held  that  the  city  ordinance  repealed  the  general 
law,  within  the  limits  of  the  city ;  and  this  doctrine  was  again 
approved  in  State  v.  De  Bar,  58  Mo.  395,  and  again  in  Givens 
%',  Van  Studdiford,  86  Mo.  ^49.  If  we  take  the  affirmative 
power  given  the  city  by  article  10  of  its  charter  in  regard  to 
street  railways,  in  connection  with  the  negation  of  state  inter- 
ference by  section  20  of  article  12  of  the  constitution,  we  find 
probably  a  more  absolute  and  unreserved  grant  of  power  to 
this  municipality  over  the  subject  of  the  construction  and 
.regulation  of  street  railways,  in  the  city  limJts,  than  can  be 
found  anywhere  else  in  this  country.  By  this  article  the 
municipal  assembly  has  the  grant  of  power  to  determine  all 
questions  arising  with  reference  to  street  railroads,  whether 
they  involve  the  construction  of  the  roads,  granting  the  right 
of  way,  or  regulating  or  controlling  them.  Then  comes  sec- 
tion 6,  with  the  powers  conferred  by  it. 

The  city  government  undoubtedly  had  the  authority  to 
pass  ordinance  No.  12,652,  including  that  part  providing  for 
a  review  of  the  award  of  the  commissioners  by  the  circuit 
court.  This  ordinance,  having  been  passed  in  pursuance  of 
the  power  conferred  on  it  by  the  state,  must  be  held  to  have 
the  force  of  law.in  the  city  limits  to  the  same  extent  as  if 
passed  by  the  legislature  of^  the  state.  This  ordinance  does 
not  attempt  to  confer  jurisdiction  of  the  subject  matter  on 
the  circuit  court,  but  simply  provides  a  special  remedy  for  a 
party  aggrieved,  to  have  the  award  of  the  commissioners  re- 
viewed by  the  circuit  court;  and  if,  as  we  have  shown,  this 
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ordinance  has  the  force  bf  a  law  of  the.state,  and  must  be  in- 
terpreted and  executed  as  such,  this  remedy  is  provided  by  a 
law  of  the  state,  in  legal  contemplation.  This  ordinance,  in 
regard  to  exceptions  to  the  award,  adopts  the  provisions  of 
the  general  statute  on  the  same  subject  substantially ;  and 
when  the  circuit  court  gets  jurisdiction  of  the  proceeding 
the  parties  can  demand  and  obtain  a  jury  to  try  the  question 
of  compensation,  with  the  right  to  appeal  to  the  higher  courts, 
as  in  ordinary  cases.  Kansas  City  C.  &  S.  R.  Co.  v.  Story, 
96  Mo.  61 1,  36  Am.  &  Eng.  R.  Cas.  584.  And  again,  if  the 
award  of  the  commissioners  should  not  be  satisfactory  to  re. 
spondent,  or  should  not  be  just,  or  should  be  obtamed  by 
fraud,  it  unquestionably  has  another  remedy.  If  the  defena- 
ant  is  insolvent,  it  can  obtain  an  injunction  in  a  court  of  equity 
till "  just  compensation"  be  made.  This  is  the  clear  purport 
of  the  cases  we  have  cited  from  Ohio,  Louisiana,  New  York, 
Kentucky,  and  New  Jersey.  See,  also,  Keating  v.  Korfhage, 
88  Mo,  524.  In  that  case  the  contest  would  not  be  as  to 
whether  defendant  had  the  right  to  the  use  of  the  track,  for 
that  was  given  by  the  city  charter,  but  whether  "  just  com- 
pensation '  had  been  made  or  tendered  for  the  use  of  the  track. 
The  record  shows  that  the  defendant  corporation  did 
offer  to  pay  respondent  just  and  adequate  compensation  for 
the  use  of  its  track,  as  proposed  ;  but  respondent 
refused  to  agree  upon  the  compensation  payable  to  »"»«■'•« 
it.  and  refused  to  agree  upon  the  adjustment  of  the  "UiiuM* 
amount  that  ought  to  be  paid,  and  refused  to  ap-     niier. 

S Dint  a  commissioner  to  act  with  commissioners  to 
e  appointed  by  the  defendant  corporation  and  the  mayor  to 
make  an  award'  of  such  compensation.  Upon  that  state  of 
the  record  respondent  is  not  entitled  to  equitable  relief.  "  He 
who  seeks  equity  must  do  equity."  Bisp.  Eq.  p.  62,  §  43.  It 
conceded  the  right  to  the  use  of  its  track  to  any  railroad  com- 
pany, and  it  could  not  obtain  relief  in  a  court  of  equity  with- 
out alleging  and  proving  that  it  made  an  effort  to  obtain,  and 
failed  to  obtain,  just  compensation  from  the  company  seek- 
ing to  use  its  track. 

2.  The  line  upon  which  this  opinion  has  proceeded  thus  far 
is  that  respondent  is  bound  by  its  acceptance  of  the  provisions 
of  the  ordinance  of  March  27,  1883,  and  the  amend- 
atory ordinance  of  August  2,  1887.     But  we  find  8ui»«»»«- 
authority  for  another  position  which. bars  respond-  'J""^'" 
ent's  right  to  the  relief  it  seeks.     Itisthis:  Where   ,„trKk.or 
a  law  confers  on  a  corporation  the  right  to  con-  aaotiur. 
struct  and  operate  street  railroads  in  the  streets  of 
*  citv,  such  corporation  must  be  considered  as  holding  them 
lorthe  public  use,  and  subject  to  the  power  of  the  legislature, 
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when  the  public  exigencies  require  it,  to  authorize  another 
corporation  to  use  the  tracks  of  the  former  upon  making  com- 
pensation for  such  use.  This  does  not  grow  out  of  the  power 
of  eminent  domain  or  contract.  It  inheres  in  the  power  to 
regulate  and  control  the  public  streets  for  the  public  conven- 
ience. In  the  absence  of  an  exclusive  grant,  this  right  is,  by 
implication,  reserved  to  the  public.  In  other  words,  in  the 
grant  of  the  right  to  lay  tracks  for  a  street  railway  in  the 
streets  of  a  city,  for  the  public,  the  right  to  provide  for  the 
use  of  such  tracK  by  other  companies  is  reserved,  upon  mak- 
ing just  compensation.  And  where  the  right  is  already  in 
the  public,  the  state,  to  exercise  the  right,  does  not  proceed 
by  virtue  of  the  power  of  eminent  domain.  It  is  already  the 
owner  of  the  right,  but  it  must  pay  for  it  before  it  can  use  it. 
When  the  state  proceeds  in  the  exercise  of  its  power  and 
right  of  eminent  domain,  it  seeks  to  acquire  the  right  to  the 
use  of  private  property.  In  both  cases  just  compensation 
must  be  made,  but  the  exercise  of  the  power  in  the  two  cases 
is  different.  In  Covington  R.  Co,  v.  Covington  &  C.  R.  Co., 
19  Am.  Law  Reg.  765,  this  very  question  was  de- 
cided. The  legislature  of  Kentucky  authorized 
plaintiff  to  construct  and  operate  a  street  railroad, 
and  afterwards  authorized  defendant  to  construct  a  street 
railway  also,  and  "  to  connect  with  and  use  the  track  of  any 
other  street  railway  company  in  said  citv  or  vicinity,  upon 
equitable  terms."  CoFER,  C.  J-,  speaking  for  the  court  of 
appeals  of  Kentucky,  says:  "  It  is  true  no  person  can  law- 
fully place  upon  a  street  railway  track  a  carriage  adapted  to 
run  only  on  tne  iron  rails,  qnd  use  it  for  transporting  passen- 
gers along  the  line,  unless  expressly  authorized  to  do  so. 
When  the  legislature  grants  to  one  person  the  right  to  con- 
struct a  railway  in  a  public  street,  and  to  carry  passengers 
for  hire,  the  grant  is  necessarily  exclusive,  so  long  as  similar 
authority  is  not  granted  to  another.  No  person  would  ex- 
pend money  to  construct  a  railway  if  all  others  or  any  other 
might,  at  pleasure,  put  cars  upon  and  use  it  to  carry  passen- 
gers for  hire  without  making  compensation  for  the  use  of  the 
track.  But,  although  such  exclusive  privilege  be  granted, 
why  should  it  contmue  to  be  exclusive?  The  only  reason 
that  can  be  given  is  that  the  grantee  has  expended  money  or 
assumed  obligations  on  the  faith  of  the  grant.  But  did  it  not 
do  so  with  the  knowledge  implied,  at  least,  that  it  held  its 
.  right  subordinate  to  the  power  and  duty  of  the  legislature  to 
regulate  and  control  the  use  of  the  streets  in  such  manner  as 
the  public  interest  might  in  its  judgment,  from  time  to  time, 
demand  ?  There  was  no  attempt  by  express  words  in  the  ap- 
.pellant's  charter  to  give  it  exclusive  right  to  run  cars  upon 
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the  Streets  occupied  by  its  track,  or  even  upon  the  track  itself, 
and  we  have  decided  that  no  such  exclusive  right  exists  as 
to  the  streets.  As  to  the  track  placed  in  the  street,  and 
thereby  made  a  part  of  the  pubHc  highway,  and  which  the 
exigencies  of  the  public  interest  might  demand  for  the  use  of 
other  companies,  we  think  the  right  to  its  exclusive  use  was 
received  and  held  subject  to  the  power  of  the  legislature 
to  perm  it  it  to  be  used  by  such  other  persons  and  corporations 
as  it  might  direct,  whenever,  in  the  judgment  of  the  legisla- 
ture, a  due  regard  to  the  public  right  to  use  the  streets  ren- 
ders it  necessary  to  do  so.  This  conclusion  is  in  accord  if/ith 
the  views  of  Judge  Redlield  as  expressed  in  his  report  to 
the  Massachusetts  legislature  upon  tne  nature  and  extent  of 
street  railway  franchises,  (i  Redf.  R.  R.  pp.  315,  322;)  and 
is  supported  by  the  opinion  of  the  supreme  court  of  New 
York  m  Sixth  Ave.  R.  Co.  v.  Kerr,  45  Barb.  (N.  Y.),  138.  and 
the  supreme  judicial  court  of  Massachusetts  in  Smith  v.  Boston 
&  M.  R.  Co.,  6  Allen  (Mass.),  262."  And  to  show  that  Chief 
Justice  COFER  did  not  intend  this  conclusion  to  be  based  on 
the  doctrine  of  eminent  domain,  he  adds:  "And,  in  our 
opinion,  may  be  sustained  upon  another  ground  equally,  if 
not  more  satisfactory."  This  other  ground,  he  goes  on  to 
show,  is  the  right  of  eminent  domain.  Judge  Redlield  says : 
"A  legislature  may,  nevertheless,  allow  other  persons, either 
natural  or  corporate,  to  do  a  similar  business  in  the  same 
streets,  or  to  do  it  upon  the  tracks  of  an  existing  company, 
by  making  compensation  to  another  company  wnen  in  their 
judgment  the  public  good  requires  it.  In  the  one  case,  the 
grant,  being  wholly  independent,  is  understood  to  be  made 
because  the  amount  of  the  travel  is  supposed  to  require  two 
modes  of  conveyance,  and  in  the  other  the  compensation  is 
regarded  as  equivalent  to  the  use."  i  Redf.  R.  R.  318. 
Streets  are  opened  and  maintained  for  public  travel  and  com- 
merce. A  street  railway  is  almost  universally  held  to  be  a 
legitimate  use  of  the  street,  and  its  construction  imposes  no 
additional  servitude  upon  the  soil  it  occupies,  so  as  to  en- 
title proprietors  abutting  on  the  street  to  compensation. 
Jersey  Cfity  &  B.  R.  Co.  v.  Jersey  City  &  H.  H.  R.  Co.,  20 
N.  J.  Eq.  61,  and  cases  cited,  its  tracks  form  a  part  of  the 
street  for  the  ordinary  use  of  the  public.  It  is  required  to  ^ 
construct  its  roadbed  so  as  to  obstruct  public  travel  as  little 
as  possible.  It  has  a  license  to  put  its  rails  down  in  secure 
and  permanent  form  for  the  operation  of  its  cars.  The  oper- 
ation of  its  railway  is  the  exercise  of  the  public  right  of  way 
over  the  street.  The  city  has  no  power  to  grant  the  street, 
or  a  franchise  in  the  street,  for  a  private  purpose  ;  and  the  , 
city  has  no  power,  without  special  authority  from  the  state, 
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to  grant  an  exclusive  right  to  a  street  railway  company  \o 
use  the  street.  "  It  is  impossible  to  foretell  what  changes  in 
the  manner  of  using  streets  may  be  occasioned  by  improve- 
ments in  the  modes  of  travel,  or  what  modifications  in  tne  use 
of  the  modes  now  employed  may  be  required  by  the  increase 
in  population  and  trade,  or  by  tne  shifting  of  the  centere  of 
business  and  the  routes  of  travel  from  one  part  of  a  city  to- 
another.  The  necessities  and  convenience  of  the  public  may 
require  to-day  but  a  single  street  railway,  but  circumstances 
may  be  so  changed  in  half  a  score  of  years  as  to  require  many 
lines.  From  their  nature  and  purpose  for  which  they  are 
used,  street  railways  must  be  confined  to  streets  or  other  pub- 
lic thoroughfares,  where  the  space  that  can  be  occupied  by 
them  is  necessarily  limited.  It  may  be  impossible  to  meet 
the  demands  of  the  situation.  Unless  new  routes,  made  neces- 
sary since  the  establishment  of  old  ones,  can  be  extended  over 
some  portions  of  streets  already  occupied  by  old  ones  ;  and 
it  may  be  equally  impossible,  without  undulv  interfering  with 
other  uses  of  the  streets,  equally  necessary  to  public  conven- 
ience and  comfort,  to  give  such  street  railway  company  a  sep- 
arate track  throughout  the  length  of  its  line. '  Covington  R. 
Co.  V.  Covington  &  C.  R.  Co.,  19  Am,  Law  Reg.  765. 

The  city  council  may,  in  the  exerciseof  the  power  delegated 
to  the  corporation  in  the  control  and  regulation  of  streets, 
grant  to  one  company  the  right  of  way  over  them,  and  after- 
wards grant  the  right  of  wiy  over  a  part  of  the  same  railway 
to  anotner  company.'  The  city  council  is  without  power  to- 
.  grant  the  exclusive  use  of  a  street  which  belongs  to  tne  public 
to  a  railroad  company.  It  cannot  thus  deprive  succeeding 
councils  of  the  power  of  performing  the  duty  of  regulating 
the  streets  as  may  seem  to  them  to  be  for  the  best  interest  of 
the  public,"  Canal  &  C,  St.  R.  Co.  v.  Crescent  City  R.  Co., 
41  La.  Ann.  561,  40  Am.  &  Eng.  R.  Cas.  329.  The  develop- 
ment of  rapid  transit  by  means  of  street  railways  has  been  in 
the  last  decade  most  wonderful.  "They  are  now  almost  in- 
dispensable, and  their  chief  value  to  the  many  consists  in  their 
being  in  the  public  streets  ,and  along  the  shops  and  places  of 
business.  They  are  but  a  means  of  using  the  public  streets 
to  a  greater  advantage  for  the  very  purposes  for  which  they 
were  laid  out, — free  andquicTc  transit  from  one  part  to  another. 
They  are  the  best  and  cheapest  mode  yet  devised,  and  they 
do  not  hinder  the  use  of  the  street  for  public  travel."  20  N. 
J.  Eq.  61.  The  companies  constructing  these  ways,  however, 
have  valuable  property  rights  in  them  not  held  by  the  general 

Eublic.     They  have  the  right  of  way  on  the  tracks.     They 
ave  a  property  right  in  the  material  of  which  the  road  is  con- 
structed.    "  Such  material  in  place  is  as  strictly  private  prop- 
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erty  of  the  corporation  as  it  was  before  it  was  placed,  save  in 
this  only,  that,  having  been  placed  in  a  public  street,  it  was 
thereby  dedicated  to  the  ordinary  use  of  the  public ;  but  as  a 
railroad  such  material  remains  the  private  property  of  the 
company,  and  for  such  purpose  it  is  subject  to  the  use  and 
control  of  the  owner  exclusively."  Kinsman  St.  R,  Co,  v. 
Broadway  &  N.  St.  R.  Co.,  36  Ohio  St.  239,  5  Am.  &  Eng.  R. 
Gas.  327.  These  companies  also  have  a  property  right  in  the 
franchises  granted  which  ought  to  be  and  are  protected 
against  spoliation. 

Every  principle  of  justice  and  equity,  as  well  as  the  dictates 
of  common  honesty,  demand  and  require  that  the  state,  or  the 
municipalities  acting  under  state  authority,  should  t,,^,,, 
protect  the  franchise  and  property  rights  of  street  agknit  ■*. 
railwav  companies.  While  this  is  true,  however,  ■opoii—- 
thepu&lic  has  rights  also  which  ought  to  be  scrupu-  ''■"*",*^  *' 
lously  guarded  and  maintained.  As  facilities  for  '""''" 
rapid  transit  increase,  and  as  the  cost  of  transportation  de- 
creases, travel  increases,  and  as  travel  increases  the  demand  for 
more  routes  of  travel  increases.  Companies,  having  invested 
their  means  in  these  lines,  ought  to  receive  fair  compensation 
for  their  outlay  and  work,  and  yet  the  state  ought  to  see  that 
the  means  of  fair  competition  are  maintained.  If  there  is  one 
tendency  of  our  times  more  marked  than  another,  it  is  the 
tendency  to  monopoly  and  concentration  of  corporate  power. 
This  tendency  had  become  so  marked  in  1875  and  1876  that 
the  people  of  the  state  in  their  constitution,  and  the  people 
of  St.  Louis  in  their  charter,  provided  the  most  stringent 
measures  to  restrict  and  control  it.  The  constitution  de- 
clares  all  railroads  public  highways,  and  the  charter  of  the 
city  of  St.  Louis  provides  for  the  joint  use  of  the  street  rail- 
way tracks  in  the  city  limits  by  the  different  street  railway 
companies.  And  itisthe  duty  of  the  courts  to  construe  these 
provisions  so  that,  white  aSording  ample  protection  to  capital 
against  arbitrary  state  or  municipal  spoliation,  the  rights  of 
the  public  will  be  upheld,  by  limiting,  at  least,  the  monopo- 
listic tendency,  and  guarantj-ing  fair  competition  between 
public  carriers.  If  the  present  routes  of  travel  from  Market 
street  to  Wash  avenue,  along  Fifth  and  Sixth  streets,  in  the 
city  of  St.  Louis,  are  not  sufficient  to  afford  accommodation 
to  all  who  have  occasion  to  use  them,  then  it  is  the  manifest 
duty  of  the  municipality  of  the  city  to  authorize  those  having 
the  will  and  the  means  to  provide  facilities  to  supply  the  ad- 
ditional demand.  As  the  situation  now  is  the  defendant  cor- 
poration is  unable  to  compete  with  the  other  street  railways 
along  Fifth  and  Sixth  streets,  between  Market  street  and 
Wash  avenue,  for  the  travel  on  those  streets.     It  is  to  the  in: 
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terest  of  those  who  desire  to  go  from  the  southern  limits  of 
the  city  to  a  point  north  of  Market  street,  or  from  a  point 
north  of  Market  street  to  a  point  south  of  it,  to  be  able  to  do 
so  on  a  street  car  by  the  payment  of  one  fare  only,  and  with- 
out change  of  cars ;  and  it  is  to  the  interest  of  the  present 
street  railways  along  the  streets  named,  north  of  Market 
street,  to  prevent  the  extension  of  the  line  of  the  defendant 
so  as  to  come  in  competition  with  them.  This  conflict  of  in- 
terest is  direct  and  sharply  defined.  And,  to  meet  just  such 
a  contingency,  §  6  of  article  10  of  the  city  charter  gave  the 
jointuse  of  the  street  railway  tracks  to  the  street  railway  com- 
panies of  the  city,  and  made  the  municipal  assembly  the  com- 
mon arbiter  between  them  as  to  the  method  ol  the  use  and 
the  remedy  for  just  compensation.  The  interests  of  the  pub- 
lic and  private  capital  are  both  preserved.  The  interests  of 
the  companies  must  yield  to  reasonable  provisions  against  mo- 
nopoly, and  in  favor  of  fair  competition,  and  the  interests  of 
the  public  must  yield  so  far  as  to  provide  just  compensation 
to  private  capital  for  the  use  of  that  which  is  for  their  con- 
venience, comfort,  and  material  prosperity.  There  is  no 
spoliation  in  this.  The  people  get  the  use,  and  the  companies 
compensation  for  the  use. 

In  conclusion,  we  will  restate  what  we  hold  to  be  the  settled 
principles  of  law  as  applicable  to  and  governing  this  case,     (r) 

That  streets  cannot  be  occupied  for  private  busi- 
€*idIhIoi—  ness,  and  the  right  to  construct  and  operate  street 
lUM.*   *"    railways  in  them  can  be    granted  only  upon  the 

ground  that  they  are  for  the  public  use,  and  in 
furtherance  of  public  convenience ;  and,  as  a  corollary  to  this 
proposition,  the  public  has  the  reserved  right  to  grant  the 
use  of  street  railway  tracks  to  companies  other  than  those 
constructing  them,  upon  making  just  compensation.  {2)  The 
city  charter  of  St.  Louis  is  a  grant  by  the  people  of  the  state, 
and  has  the  force  and  effect  of  a  legislative  grant  to  the  mu- 
nicipal government  within  city  limits,  (3)  By  the  charter 
the  city  of  St.  Louis  has  unreserved  and  exclusive  control  of 
the  construction  and  operation  of  street  railways  in  its-streets, 
including  the  power  to  grant  or  withhold  the  right  of  way 
therein.  (4)  Any  street  railway  company  has  the  right  to  run 
its  cars  over  the  track  of  another  in  that  city,  upon  payment 
of  just  compensation  for  the  use  thereof,  under  such  rules  and 
regulations  as  the  municipal  assembly  may  by  ordinance  pre- 
scribe ;  and  the  municipal  assembly  has  the  power  to  pass 
ordinances  to  enforce  this  right.  This  is  not  a  reserved,  but 
an  affirmative,  right  for  the  public  benefit,  binding  as  well  up- 
on  the  city  government  as  upon  the  companies,  {5)  By  the 
acceptance  by  respondent  of  ordinance  No.  12,477,  and  the 
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amendatory  ordinance  of  August  2,  1887,  it  made  its  right  to 
operate  its  street  railways  subject  to  the  city  charter  adopted 
in  1876,  and  hence  conceded  the  right  of  the  other  railways 
of  the  city  to  use  its  tracks  under  |  6  of  article  10  of  that 
charter.  (6)  Ordinance  No.  1 2,653  was  and  is  a  valid  exercise 
of  the  power  of  the  municipal  assembly  of  the  city  under  ar- 
ticle 10  ol  the  charter,  and  respondent  became  subject  and 
amenable  to  its  provisions,  by  its  acceptance  of  the  ordi- 
nances above  named.  {7)  If  the  award  provided  for  under 
ordinance  No.  12,652  should  be  unjust,  or  made  or  obtained 
by  fraud,  the  party  aggrieved  could  be  relieved  against  it  by 
adopting  the  special  method  provided  for  in  the  ordinance, 
or  by  application  to  the  courts  in  the  exercise  of  their  general 
jurisdiction.  (8)  The  defendant  corporation  having  a  right 
to  the  use  of  respondent's  tracks  under  the  charter  and  ordi- 
nances of  the  city,  the  respondent  is  not  entitled  to  an  injunc- 
tion to  restrain  it  from  exercising  that  right,  without  alleging 
and  proving  such  facts  as  clothe  the  courts  with  power  to 
grant  relief  in  the  exercise  of  their  equitable  jurisdiction,  and, 
respondent  having   failed   to  make   any  sucli   allegations  or 

froof,  the  injunction  herein  granted  ought  to  be  dissolved, 
t  is  so  ordered. 

Macfarlane,  J.,  concurs  in  the  result.  Gantt,  P.  J.,  dis- 
sents. 

Use  by  One  Street  RaFlway  Company  of  Tracks  of  Anothtr  Company. — 

See  Ciiizens  Coach  Co.  v.  Camden  Horse  R.  Co..  (N.  J,l,  1  Am.  &  Eng.  R. 
Cas.  190;  Kinsman  St.  R.  Co.  t.  Broadway  &  N.  St.  R.  Co.,  (OhioJ.  5  Id. 
327  ;  Cambridge  R.  Co.  v.  Charles  River  St.  R.  Co.,  (Mass.),  23  Id.  62 ;  In- 
dianapolis Cable  St.  R.  Co.  v.  Citizens  St.  R.  Co..  (Ind.).  43 /rf.  234,  note 
252. 

Conflicting  Claims  of  Two  Companies  as  to  Rigl>t  to  Occupy  Street — Con- 
sent  of  City  Authorities. — A  street  railway  company  which  has  not  procured 
the  consent  of  the  city  authorities  to  use  the  street  of  a  city  in  which  it  is 
to  be  operated,  as  is  required  by  statute,  has  no  standing  in  a  court  of 
equity  to  enjoin  a  company  subsequently  organized,  and  which  has  ob- 
tamed  such  consent,  from  occupying  the  same  streets  designated  in  plaint- 
iff's charter  as  the  route  intended  to  be  followed.  Appeal  of  Larimer  & 
L.  St.  R.  Co.,  (Pa.,  Oct.  6,  1890),  20  Atl.  Rep.  570. 

The  fact  that  an  ordinance  granting  a  street  railway  company  the  ex- 
clusive right  to  lay  its  tracks  on  a  certain  street  is  void,  as  bemg  unconsti- 
tutional, does  not  give  another  street  railway  company  which  has  not  ob- 
tained the  consent  of  the  city  authorities  for  the  use  of  such  streets,  a 
standing  in  court  to  complain  of  it ;  the  ordinance  being  void  cannot  be 
given  enect  as  a  general  ordinance  inuring  to  the  bendlit  of  all  street  rail- 
way corporations.  Apfieal  of  Larimer  &  L.  St.  R.  Co.,  (Pa.,  Oct.  6,  1890), 
10  Atl.  Rep.  570. 

Consent  of  City  Council  to  Construction  of  Electric  Street  Railway— Impos- 
ition of  Conditions  After  Consent  Once  Cranted, — The  city  council  of  the 
city  of  Grand  Rapids  granted  an  electric  street  railway  company,  as  pro- 
vided by  statute,  the  right  to  operate  its  road  in  certain  streets.    The  or- 
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dinance  gfanting  such  consent  provided  chat  Che  poles  for  sustaining  the 
electric  wires  should  be  approved  by  the  council  before  they  were  erected. 
After  the  poles  were  erected,  the  council  adopted  a  report  approving  iron 
poles  for  the  district  within  the  tire  limits,  and  wooden  ones  for  that  with- 
out. The  Act  providing  for  the  organization  of  street  railway  companies- 
provided  that  the  city  snould  not  revoke  its  consent  once  given,  nor  de- 
prive the  company  of^  the  rights  and  privileges  conferred.  Held,  (a)  that 
after  granting  such  consent  and  approving  ol  the  poles,  the  city  could  not 
compel  the  company  to  provide  transfer  tickets  without  additional  expense 
in  consideration  of  being  allowed  to  erect  wooden  poles,  (i)  That  the 
council  having  approved  the  pattern  of  the  poles  as  required  by  the  ordi- 
nance, they  could  not  be  compelled  by  mani/iiwuj  to  do  it  agam  because 
of  the  void  condition  attached  to  the  first  approval.  Electric  R.  Co.  v. 
Common  Council  of  Grand  Rapids,  (Mich.,  Dec.  24,  1890J,  47  N.  W.  Rep. 
567. 

OrdinancBAuthoriiing  Extension  of  Street  Railway— Daclaration  u  to  Com' 
pany's  Vested  Rights. — The  force  of  an  acceptance  by  astreet  railway  coni- 
pany  of  an  ordinance  authorizing  the  extension  of  its  road  is  not  dimin- 
ished bv  a  declaration  in  the  same  instrument  that  the  company  waived 
none  ofits  vested  rights  under  its  charter.  Trenton  v.  Trenton  Horse  R. 
Co..  (N.  j.  Ct.  of  Chancerj-,  Jan.,  18901.  ig  .Atl.  Rep.  263. 

Municipal  O rant  Exceeding  Legiilative  Authorization— Closing  up  Alley.^ 
An  act  authorizing  municipal  authorities  to  grant  to  a  railroad  company  a 
permanent  encroachment  adjoining  certain  lots  does  not  authorize  a  grant 
of  right  to  close  up  a  public  alley  running  between  the  lots;  especially 
where  the  Act  declares  that  the  company  shall  pay  damages  to  the  owners- 
of  the  lots,  no  provision  being  made  for  the  payment  of  damages  to  own- 
ers of  property  along  the  alley.  Georgia  S.  &  F.  R.  Co,  v.  Harvey,  84  Ga. 
372. 


Kansas  Central  R.  Co. 


Board  of  County  Com'rs  of  Jackson  County. 

{Kansas  Supreme  Court,  April  11,  iSgi.) 

Laying  Out  Highway  Aoroi*  Railroad  Track— Damages.— Where  a  public 
highway  is  located  and  established  across  a  railroad  company's  right  of 
way,  the  railroad  company  is  entitled  to  just  compensation  for  all  its  nec- 
essary expenditures  in  constructing  cattleguards,  and  such  other  things  as 
are  required  by  the  statutes  to  be  constructed  by  the  railroad  company  by- 
reason  of  the  hjghway.    Johnston.  J.,  dissenting. 

Error  from  District  Court,  Jackson  County. 
A.  L.  IViliiatns,  Charles  Monroe  and  R.  IV.  Blair,  for  plaint- 
iff in  error. 

Rafter  &  Robiffson,  for  defendant  in  error. 

Valentine,  J. — The  present  case,  as  made  in  the  district 

court  and  brought  to  this  court,  is  a  model  of  brevity,  con- 

cue*ui*4      taining  only  two  pages  as  copied  by  a  typewriter, 

and  yet  it  contains  ail  that  is  necessary  to  present 

the  questions  sought  to  be  presented  by  the  parties.     It  ap- 
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pears  that  the  Kansas  Central  Railroad  Company,  which  is 
the  plaintifi  in  error  and  was  the  plaintiff  beiow,  is  a  railroad 
corporation  of  this  state;  that  a  public  county  road  was 
l^^liy  laid  out  and  established  across  its  right  of  way  :  that 
at  the  time  this  was  done  the  railroad  was  operated  by  the 
Union  Pacific  Railway  Company,  another  duly  organized 
railroad  corporation  of  this  state,  as  lessee ;  that  no  notice 
was  ever  given  to  the  plaintifi  with  respect  to  any  of  the  pro- 
ceedings for  the  establishment  or  creation  of  this  highway 
prior  to  its  creation,  though  a  proper  notice  was  given  to  the 
Union  Pacific  Railway  Company  with  respect  thereto.  With- 
in 12  months  after  the  location  of  this  highway  the  plaintiff 
filed  with  the  board  of  county  commissioners  of  Jackson 
county,  which  is  the  defendant  in  error,  and  was  the  defend- 
ant below,  its  application  for  damages  claimed  to  have  been 
■  sustained  by  reason  of  the  location  and  openirtg  of  the  afore- 
said road,  which  application  was  in  due  form,  and  for  an 
amount  exceeding  $150.  The  application  was  refused,  and 
the  plaintiff  in  due  time  appealed  to  the  district  court,  where 
the  case  was  tried  before  tne  court  without  a  jury.  "  Upon 
the  trial  it  was  agreed  by  the  parties  that  it  would  cost  the 
plaintiff  the  sum  of  $i  50  to  put  in,  at  said  crossing,  the  cattle- 
guards,  fences,  crossing  planks,  crossing  signs,  and  whistle 
posts,  as  required  bj''the  laws  of  Kansas  to  be  put  in  by  the 
railroad  company  at  every  highway  crossing  of  a  railroad  in 
the  state  of  Kansas  ;  and  that,  if  the  plaintiff  was  entitled  to 
recover  damages,  judgment  should  be  for  §150.  It  was  ad- 
mitted by  the  parties  on  the  trial  that  the  plaintiff  is  a  rail- 
way  corporation,  duly  created  and  existing  under  the  laws 
of  the  state  of  Kansas,  and  had  lawfully  condemned  the  right 
of  way  for  and  built  and  completed  its  railway  at  the  place 
where  this  highway  crosses  its  track  prior  to  tne  location  of 
such  highway ;  that  plaintiff's  railway  is  operated  by  the 
Union  Pacific  Railway  Company,  a  corporation  duly  organ- 
ized, which  is  the  lessee  of  the  Kansas  Central  Railroad  Com- 
pany. It  was  also  proved  on  the  trial  that  no  notice  of  the 
meetfng  of  the  viewers  to  lay  out  said  road  was  ever  served 
upon  the  plaintiff,  or  any  of  its  agents,  and  that  no  copy  of 
such  notice  was  on  file  in  the  office  of  the  clerk  of  Jackson 
county.  All  the  facts  hereinbefore  stated  were  agrccfl  upon 
by  the  parties  at  the  trial."  Upon  these  facts  the  court  below 
found  generally  in  favor  of  the  defendant,  and  against  the 
plaintiff,  and  rendered  judgment  accordingly  ;  and  the  plaint- 
iff* as  plaintiff  in  error,  brought  the  case  to  this  court  for  re- 
view. " 

We  think  the  court  below  erred  in  its  findings  and  judg- 
ment.    A  railroad  company's  right  of  way  is  property  ;  an 
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estate  in  land  ;  the  dominant  estate  securing  to  the  railroad 
company  the  exclusive  right  to  the  occupancy,  use, 
Bi*kt»i  M-  and  control  of  the  property  as  against  all  persons 
*"*"'*T"  except  the  owner  of  the  fee  ;  and  the  paramount 
^^^'_  right  to  such   occupancy,  use,  and    control,  even 

as  against  him.  Kansas  Cent.  R.  Co.  v.  Allen,  22 
Kan.  285.  In  all  cases  where  a  railroad  company  procures 
its  right  of  way  under  the  authority  of  the  state,  in  the  ex- 
ercise of  its  sovereign  power  of  eminent  domain,  by  what  are 
usually  termed  "  condemnation  proceedings,"  the  railroad 
company  pays  to  the  owner  of  the  land  the  full  value  of  all 
the  land  actually  taken,  and  full  and  complete  compensation 
for  all  the  losses  or  damages  which  might  result  to  the  re- 
mainder of  the  owner's  land,  and  both  such  value  and  com- 
pensation are  paid  by  the  railroad  company  irrespective  of 
any  benefit,  or  supposed  benefit,  which  might  result  to  the 
owner  of  the  land  from  the  construction  or  the  operation  of 
the  railroad.  Leroy  &  W,  R.  Co,  f.  Ross,  40  Kan.  598, 36  Am. 
&  Eng.  R.  Cas.  653  ;  Interstate  Con.  R.  T.  Ry.  Co.  v.  Simp- 
son, 26  Pac.  Rep.  393,  (just  decided.)  And  the  railroad  com- 
pany in  paying  this  value  and  for  these  damages  always  pays 
largely  more  m  the  aggregate  than  the  land  actually  taken  is 
worth, — sometimes  10  or  20  times  more  than  it  is  worth. 
And  while  the  railroad  company  procures  its  right  of  way 
through  the  intervention  of  the  state  in  the  exercise  of  its 
sovereign  power  of  eminent  domain,  and  procures  the  same 
ostensibly  for  public  purposes— and  land  can  never  be  taken 
under  such  power  for  any  other  than  a  public  purpose, — yet 
the  railroad  company  alone  pays  for  such  right  of  way,  and 
sometinies,  as  before  stated,  pays  an  amount  aggregating  10  or 
20  times  more  than  the  land  actually  taken  is  worth.  And, 
although  the  property  is  taken  ostensibly  for  a  public  purpose, 
yet  all  the  authorities  agree  that  the  railroad  company,  by  pro- 
■curing  its  right  of  way  and  paying  for  it,  procures  an  actual, 
individual,  private  right, — an  easement, — and  an  estate  para- 
mount to  the  rights  or  interests  of  all  others  except  the  right 
of  the  state  to  again  subject  the  land  to  be  taken  under  the 
power  of  eminent  domain.  The  railroad  company  in  such  a 
case  is  the  dominant  owner,  and  the  owner  of  the  fee  is  only 
a  servient  owner.  It  therefore  necessarily  follows  that  any 
person  who  should  interfere  with  the  railroad  company's  oc- 
cupancj',  use,  or  control  of  its  right  of  way,  except  with  the 
authority  of  the  railroad  company,  or  in  subserviency  to  its 
rights,  or  under  the  sovereign  power  of  eminent  domain, 
would  be  a  trespasser  liabie  to  the  railroad  company  for  all 
damages  that  might  result  from  the  trespass.  And  it  would 
also  seem  to  follow  that  where  the  interference  is  under  the 
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sovereign  power  of  eminent  domain,  and  tiie  railroad  com- 
pany  sustains  substantial  loss  from  such  interfer- 
ence, the  railroad  company  would  be  entitled  to  just  Kichtu  mm- 
compensation  for  all  such  loss.  Certainly,  when-  i«"»«»i»»  •*»' 
ever  the  railroad  company's  rig;ht  to  the  exclusive  ""■ 
occupancy,  use,  and  control  of  its  right  of  way  is  interfered 
with  permanently  under  the  power  of  eminent  domain,  some- 
thing is  taken  from  the  railroad  company.  Of  course,  it  is 
not  the  fee  in  the  land  that  is  taken,  for  the  railroad  company 
does  not  own  the  fee,  nor  is  the  fee  under  our  present  laws 
ever  taken  from  any  one  under  the  power  of  eminent  domain. 
What  is  taken  in  such  a  case  is  a  portion  of  the  railroad  com- 
pany's  exclusive  right  of  the  occupancy,  use,  and  control  of 
Its  right  of  way,  a  part  of  its  easement,  and  making  it  a  tenant 
in  common  with  some  other  person,  corporation,  or  the  pub- 
lic. This  is  certainly  a  taking  of  something  from  the  railroad 
company  which  is  valuable.  It  is  a  taking  of  aportion  of  the 
railroad  company's  estate  for  which  it  has  paid  f^ull  and  ample 
compensation,  and  for  the  taking  of  which  it  is  entitled  to 
compensation.  Where  a  railroad  company  is  compelled  by 
condemnation  proceedings  to  surrender  the  use  of  a  portion 
of  its  right  of  way  in  part  to  another  railroad  company,  all 
the  authorities  agree  that  something  is  taken  from  the  rail- 
road company,  and  that  just  compensation  should  be  awarded 
it.  And  nearly  all  the  authorities  agree  that  where  the  rail- 
road company  is  compelled  to  surrender  the  use  of  a  portion 
of  its  right  of^way  in  part  to  the  public  for  a  public  highway, 
something  is  again  taken  from  it  for  which  it  is  also  entitled 
to  fair  and  just  compensation.  It  is  true  that  where  a  high- 
way is  established  by  proper  authority  across  a  railroad  com- 
pany's right  of  way  without  at  all  interfering  with  the  com- 
pany's use  of  its  right  of  way,  and  without  requiring  the 
company  to  be  at  the  expense  of  constructing  crossings  or 
cattleguards,  or  erecting  fences  or  signs  or  whistle  posts,  or 
being  at  any  other  expense  or  suffering  any  substantial  loss, 
no  compensation  can  be  allowed  ;  but,  where  any  real  or  sub- 
stantial loss  is  suffered  of  damage  sustained,  the  railroad 
company  may  have  adequate  compensation.  In 
Mills,  Em.  Dom.  §  33,  the  following  language  is  thoTiti**? 
used  :  "  Sec.  33.  The  laying  of  a  highway  across  a 
railroad  track  is  considered  an  additional  burden  in  those  states 
where  the  law  imposes  upon  the  railroad  company  the  addition- 
al expense  of  erecting  and  maintaining  signs  at  the  crossings, 
or  erecting  and  maintaining  cattleguards,  and  of  flooring  the 
crossings  and  keepjingthe  planks  in  repair.  These  expenses, 
being  directly  imposed,  must  be  paid  for.  In  New  York  and 
Pennsylvania  the  laying  of  highways  across  the  tracks  of 


byGoogle 


30         KANSAS   C.   R.   CO.   V.   COM'rS   OF  JACKSON   CO.      [VOL.  46 

railroads  may  be  done  without  compensation,  and  the  rail- 
road company 'may  be  compelled  to  make  the  necessary  ex- 
cavations, embankments,  and  bridges  to  safely  accommodate 
the  highway.  This  authority  would  not  include  the  opening 
of  roads  through  grounds  used  for  necessary  buildings,  yards, 
etc.,  although  it  was  suggested  in  Pennsylvania  that  a  street 
might  be  opened  through  depot  grounds,  and  that  the  wis- 
dom of  such  action  could  not  be  questioned  by  courts,"  In 
Lewis,  Em.  Dom,  §  491,  the  following  language  is  used:  "  In 
New  York  a  statute  has  been  held  valid  which  authorizes  the 
laying  out  of  highways  over  the  tracks  of  a  railroad  without 
compensation,  and  although  it  compelled  the  railroad  com- 
pany to  make  the  necessary  excavations  or  embankments  to 
take  the  highway  across.  This  is  put  upon  the  reserved 
power  to  repeal,  alter,  or  amend  the  incorporation  acts.  The 
act  in  question  only  provided  for  crossing  the  '  track '  of  any 
railroad,  and  it  was  not  held  to  apply  to  grounds  taken  for  a 
station  house,  etc.,  or  to  tracks  used  simply  for  storing  cars. 
Substantially  the  same  ruling  has  been  made  in  Maine,  though 
the  right  to  repeal,  alter,  or  amend  the  charter  was  not  re- 
served. In  other  states  it  is  held  that,  in  such  cases,  the  rail- 
road company  is  entitled  to  compensation  for  taking  its  land 
for  a  highwav  subject  to  its  right  to  use  the  same  for  railroad 
purposes,  and  to  such  a  sum  as  wiil  enable  it  to  make  and 
maintain  the  crossing,  with  suitable  signs,  cattleguards,  plank- 
ing, etc.  Nothing  can  be  allowed  on  account  of  the  possibil- 
ity of  the  company  being  compelled  to  pay  damages  for  ac- 
cidents at  the  crossing,  and  evidence  of  what  the  company 
has  paid  for  accidents  at  other  crossings  is  incompetent. 
Nor  can  anything  be  allowed  for  the  expense  of  ringing  a  bell 
at  the  crossing,  nor  in  view  of  the  contingency  of  its  having 
to  build  a  bridge."  In  Redf.  R.  R.  (6th  Ed.)  »40.  No.  13,  the 
following  language  is  used  :  "  A  railway  corporation  is  en- 
titled to  damages  lor  land  taken  by  laying  a  public  highway 
across  its  line,  and  for  the  expense  of  maintaming  signs  and 
cattleguards  at  the  crossing,  and  of  flooring  the  same,  and 
keeping  it  in  repair ;  but  not  for  any  increased  liability  to 
accidents,  for  increased  expense  of  ringing  the  bell,  or  its  lia- 
bility to  be  ordered  by  the  county  commissioners  to  build  a 
bridge  for  the  highway  over  the  track.  And  in  assessing 
damages,  in  such  a  case,  no  supposed  benefits  from  an  in- 
crease of  travel  on  the  railway  can  be  set  oS  against  the  com- 
pany." In  Pierce,  R.  R.  p.  193,  the  following  language  is 
used  :  "  The  laying  out  of  a  highway  across  land  of  a  railroad 
company  which  is  used  for  a  station,  or  for  other  purposes 
than  a  right  of  way,  is  a  taking  of  its  property  entitling  it  to 
compensation.     So,  also,  it  is  entitled  to  compensation  where 
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the  hiehway  appropriates  lengthwise  a  part  of  its  right  of 
way.  The  laying  out  of  a  highway  across'  the  compafly's 
track,  without  further  interference  with  it,  is,  however,  not  a 
taking  of  its  property.  The  state,  in  authorizing  the  cross- 
ing, simply  regulates  and  adjusts  private  rights  with  reference 
to  public  interests,  and  exercises  its  reserved  police  power, 
The  crossing  should  be  laid  in  a  manner  to  cause  as  little  in- 
jury as  possible  to  the  previous  use,  and  the  railroad  com^ 
pany  is  entitled  to  compensation  where  the  crossing  is  so  con. 
structed  as  to  result  in  serious  inconvenience."  In  6  Am.  & 
Eng.  Ency.  Law,  pp.  554,  555,  the  following  language  is  used; 
"  When  a  highway  is  laid  out  by  the  proper  authority  across 
a  railroad  company's  right  of  way.  this  is  not  such  a  taking  of 
property  as  entitles  the  company  to  damages  ;  but  where  the 
company  is  required  to  erect  sign  posts  and  maintain  the 
crossing,  there  is  in  such  case  a  taking  for  which  compensa- 
tion must  be  made.  Where  a  railroad  company  constructs 
its  track  across  a  turnpike,  compensation  must  be  made  to 
the  turnpike  company.  The  owner  of  property  which  abuts 
upon  a  highway  cannot  recover  damages  for  the  mere  cross- 
ing of  the  highway  by  the  tracks  of  the  railroad  ;  but,  if  his 
property  is  injured  by  change  of  grade  made  for  the  purpose 
of  laying  said  track,  he  can  recover.  Where  one  railroad 
company  is  authorized  .to  run  its  tracks  over  the  land  of 
another,  this  is  a  taking  for  which  compensation  must  be 
made."     Also,  as  in  favor  of  the  doctrine  that  railroad  com- 

{)anies  may  recover  compensation  in  such  cases,  see  the  fol- 
owing  cases:  Old  Colony  &  F.  R.  Co.  v.  PJymouth  Co.,  14 
Gray  {Mass^,  155  ;  Crossley  v.  O'Brien,  24  Ind.  325  ;  Detroit, 
M.  &  T.  R.  Co.  V.  City  of  Detroit,  49  Mich.  47  :  Grand  Rapids 
V.  Grand  Kapids  &  I.  R.  Co.,  58  Mich.  641 ;  Chicago  &  G.  T. 
R-Co-i/.  Hough,  61  Mich.  507;  Portland  &  R.  R.  Co.  p.  Deer- 
ing,  78  Me.  61,  25  Am.  &  E'ng.  R.  Cas.  51 ;  Kansas  City  v. 
Kansas  City  Belt  R.  Co.,  (decided  by  the  supreme  court  of 
Missouri,  December  i,  1890,)  14  S.  W.  Rep.  808.  The  follow- 
ing cases  possibly  hold  a  different  view :  Railway  Co.  v.  Sharpe, 
38 Ohio  St.  150;  Railroad  Co.  5.  President,  5  Lans.(N.  Y.'),46i. 
In  the  case  of  Railway  Co,  v.  Hough,  supra,  it  wasdeciaed  as 
follows:  "  Wher?  a  highway  is  laid  out  across  a  railroad,  the 
railroad  company  is  entitled  to  include  in  its  damages  to  be 
paid  by  the  township  the  expense  of  cattleguards,  fencing,  and 
other  outlays  to  complete  the  approaches,  besides  the  cost  of 
maintaining  them  ;  and  a  statute  which  imposes  this  expense 
upon  the  railroad  company  is  in  conflict  with  the  constitutional 
provision  forbidding  the  taking  of  private  property  without 
just  compensation." 

The  principal  objections  urged  against  the  right  of  the 
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railroad  company  to  receive  compensation  for  its  losses,  in 
cases  where  a  public  highway  is  laid  out  across  its 
UM^^*^  track,  are  the  following:  Firsf.  It  is  claimed  that 
,jg^  the   railroad  company   obtains   its   right  of  way 

through  the  intervention  of  the  state,  and  by  the  ex- 
ercise of  the  state's  sovereign  power  of  eminent  domain,  and 
therefore  it  must  be  presumed  that  the  state  reserves  to  itself 
the  right,  or,  in  other  words,  creates  the  rights,  to  take  a  por- 
tion of  such  right  of  way  at  any  time  afterwards  for  any  other 
public  purpose,  without  any  compensation  to  the  railroad  com- 
pany. Second.  It  is  also  cmimea  that  no  substantial  damages 
are  suffered  by  the  railroad  company  except  by  its  expendi- 
tures in  the  construction  of  cattleguards,  fences,  signs,  etc.; 
and  that  the  duty  of  constructing  these  things  are  imposed 
upon  the  railroad  company  under  the  police  power  of  the 
state,  and  therefore  that  the  railroad  company  cannot  receive 
any  compensation  for  their  construction. 

It  is  true  the  railroad  company  obtains  its  right  of  way  un- 
der the  authority  of  the  state,  and  by  virtue  of  the  exercise 
of  the  sovereign  power  of  eminent  domain  ;  but  the  railroad 
company  pays  for  all  the  property  which  it  procures,  and  the 
state  pays  nothing.  Indeed,  as  a  general  rule,  the  railroad 
company  pays  vastly  more  than  all  the  property  which  it 
actually  receives  is  worth,  paying  not  only  tne  actual  value 
of  the  land  taken,  but  also  all  the  damages  supposed  to  result 
to  that  not  taken;  and  all  this  without  deducting  anything 
for  benefits  received  ;  and  no  one  else  pays  anything.  Of 
course,  the  state  continues  .to  hold  the  power  to  take  the 
property  again  for  some  other  public  purpose,  as  for  a  right 
of  way  for  another  railroad  company  or  for  a  public  high- 
way ;  for  this  power,  that  is,  the  power  of  emtnent  domain, 
is  inherent  in  the  state,  inaliena.ble,  permanently  existing,  in- 
exhaustible, and  extends  to  all  property,  and  the  state  could 
not  deprive  itself  of  such  power  by  anything  it  might  do. 
But  there  is  nothing  in  law  or  in  reason  that  would  even  in- 
timate that  the  state  would  desire  to  retake  the  property  (or 
another  public  purpose  without  fair  compensation  to  the  rail- 
road company,  even  if  it  could  do  so.  When  the  state  takes 
a  portion  of  a  railroad  company's  right  of  way  for  the  right  ' 
of^  way  for  another  railroad  company  or  for  a  highway,  it 
takes  it  just  as  it  takes  any  other  private  property,  and  the 
railroad  company  which  suffers  the  loss  should  receive  just 
compensation. 

Whether  the  duty  imposed  upon  the  railroad  company  of 
constructing  cattleguards,  fences,  signs,  etc.,  can  be  or  is  im- 
posed upon  it  under  the  police  power  of  the  state,  makes  no 
difference  in  this  case.     If  the  highway  should  not  be  estab- 
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lished  across  the  railroad  company's  right  of  way,  then  it 
would  not  be  necessary  for  any  of  these  things  to  exist ;  but, 
if  a  highway;  is  so  established,  then  the  duty  under  the  stat- 
utes immediately  springs  into  existence,  requiring  the  rail- 
road to  so  construct  these  things.  The  establishment  of  the 
highway  is  therefore  the  cause  of  all  these  additional  bur- 
dens bemg  imposed  upon  the  railroad  company.  And  must 
the  railroad  company  bear  these  burdens  ana  suffer  these 
losses  without  compensation  ?  Why  should  it  be  treated 
differently  from  others  who  have  interests  in  real  estate  ?  All 
others  having  interests  in  real  estate  are  entitled  to  compen- 
sation for  losses  resulting  from  the  location  of  a  public  high- 
way interfering  with  their  free  and  rightful  use  of  such  inter- 
ests. Commissioners  of  Smith  Co.  v.  Labore,  37  Kan.  480, 
484,  ft  seq.  And  why  should  not  a  railroad  company  be  en- 
titled to  compensation  for  losses  in  like  cases?  With  refer- 
ence to  all  the  public  highways  existing  at  the  time  when  the 
right  of  way  for  any  railroad  is  procured,  and  which  might 
at^ct  the  location  of  the  railroad,  the  railroad  company  has- 
notice,  and  therefore  has  notice  with  reference  to  what  cat- 
tleguards,  etc.,  it  must  congtruct  when  it  constructs  its  rail- 
road ;  and  it  constructs  its  railroad  with  the  understanding 
that  it  must  make  all  the  necessary  expenditures  for  the  con- 
struction of  such  cattleguards,  etc.  But  with  respect  to 
highways  not  already  established  when  the  right  of  way  is 
procured,  there  can  be  no  such  understanding.  We  think  a 
railroad  company  may  recover,  in  a  case  like  the  present,  for 
all  expenditures  it  is  required  to  make  under  the  statutes  by 
reason  of  the  location  of  a  highway  across  its  right  of  way. 
With  regard  to  notice,  the  notice  to  the  Union  Pacific  Railway 
Company  was  no  notice  to  the  plaintiff.  The  judgment  of 
the  court  below  will  be  reversed,  and  cause  remanded  for 
further  proceedings. 
HoRTON,  C.  J.,  concurs.    Johnston,  J.,  dissents. 

Laying  Out  Highway  Acron  Railroad  Track — Compansation  to  Com  pan  y.- 
—See  Slate  tx  ril.  St.  Paul,  M.  A  M.  R.  Co.  v.  Shardlow,  (Minn).  4s  Am. 
S  Eng.  R.  Cas.  106;  State  tx  rel.  St.  Paul,  M.  &  M.  R.  Co.  v.  District 
Court,  (Minn.),  42  Id.  241,  rote  247  ;  Stale  v.  Chicago.  B.  ft  Q.  R.  Co.. 
(Neb.)  42  Id.  248,  note  3^3.  where  the  cases  are  collected. 

Service  of  Notice  of  EitablUhment  of  Road  Acrou  Track.—  In  Iowa,  it  is 
held  that  where  a  railroad  company's  ownership  of  a  railroad  track  is  not 
shown  by  the  county  transfer  book,  notice  of  a  report  in  favor  of  establish- 
ing a  road  across  such  track  need  not  be  served  personally  on  an  oflicer  or 
agent  of  the  road.  State  v.  Chicago,  M.&  St.  P.  R.  Co.  (Iowa,  Oct.  10, 
1890).  46  N.  W.  Rep.  741. 

Dedication  of  Street!  Aorou  Railroad.— In  order  to  establish  a  dedication 

of  streets  across  a  railroad  track  by  adverse  user,  it  was  shown  that  the 

public  travel  over  the  railroad  was  sometimes  by  one  path  and  sometimes 

by  another.    The  city  had  recognized  the  right  of  the  railroad  company 

46  A.  &  E.  R.  Cas.— 3 
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by  stopping  paving  and  grading  at  its  line  o(  road..  When  a  bridge  was 
built  requiring  an  elevation  ot  the  railroad  track  across  all  the  streets  men- 
tioned, the  city  made  no  claim  as  to  streets  at  the  points  in  question.  It 
appeared  that  the  travel  over  the  track  had  been  subject  to  interruption 
by  cars  left  standing  without  r^ard  to  the  public,  fi^iii,  that  a  dedication 
was  not  established.  Commonwealth  v.  Philadelphia  &  R.  R.  Co.,  135  Pa. 
St.  256. 

Where  a  railway  company  laid  its  track  over  a  traveled  street  or  road 
used  by  the  public  as  a  highway,  which  had  not  theretofore  been  legally  laid 
out  as  such,  and  the  public  thereafter  continued  to  use  the  crossing  as  a 
highway  for  many  years,  without  interference  by  the  railway  company, 
which,  on  the  contrary,  kept  the  same  in  proper  repair  for  public  use,  and 
planked  the  same,  and  built  cattleguards  on  each  side  thereof.  AWrfsuffi- 
cient  evidence  of  a  dedication  thereof  for  public  use  as  a  highway.  St. 
Paul,  M.  &  M.  R.  Co.  v.  City  of  Minneapolis,  44  Minn.  149. 


Georgia,  Carolina  &  Northern  R.  Co. 

{South  Carolina  Supreme  *Court,  October  2,  7<Ppo.) 

Obstruction  of  Private  Way  by  Railroad— Remedy  of  Owner.— The  general 

statutes  of  a  slate  prescribing  the  mode  in  which  the  amount  ot  compen- 
sation to  which  the  owner  of  private  property  may  be  entitled,  when  the 
same  is  taken  under  the  right  of  eminent  domain,  applies  to  all  species  of 
property  that  may  be  so  taken,  including  a  private  right  of  way.  The  only 
remedy  of  the  owner  of  such  private  way,  which  has  been  obstructed  by  the 
construction  of  a  railroad,  is  l»  proceed  under  such  general  statutes  to  ob- 
tain compensation,  and  not  in  an  action  for  damages.  This  is  so  although 
such  statutes  speak  generally  of  "  lands,"  this  term  including  all  rights 
and  easements  growing  thereout. 

Same— Action  for  Statutory  Penalty.— The  owner  of  a  private  way  cannot 
maintain  an  action  of  trespass  for  damages  for  the  obstruction  of  such  way 
by  a  railway  company,  where  a  statute  prescribes  a  specific  penalty  for  the 
obstruction  by  a  railway  company  of  a  highway  or  other  way,  across  which 
its  road  is  laid. 

Same— Pleading— VariancB.—In  an  action  to  recover  damages  forthe  ob- 
struction of  a  private  way,  the  complaint  alleged  that  the  way  was  so' en- 
tirely obstructed  that  the  plaintiff  was  utterly  unable  to  pass.  The  proof 
showed  that  the  way  was  only  partially  obstructed,  leaving  ample  room  for 
^ress.  Held,  that  the  variance  was  fatal,  and  that  a  motion  for  a  nonsuit 
should  have  been  granted. 

Appeal  from  Common  Pleas  Circuit  Court  of  Chester 
County. 

J.  L.  Glenn,  for  appellant, 
Henry  &  Gage,  for  respondent. 

McIvER,  J. — The  substantial  allegations  of  the  complaint 
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are  as  follows  :  '  That  plaintiff,  being  the   owner  of  a  lot  in 
the  town  of  Chester,  is  entitled  to  "  a  private  way  "  • 

known  as  "  Peace  Street,"  30  feet  in  width,  as  nis 
only  means  of  egress  from  his  said  lot  into  Pine  street,  a  pub- 
lic highway  in  said  town ;  that  defendant  has  obstructed  said 
Erivate  way  "  by  erecting  therein  and  across  the  same  anem- 
ankment  of  earth  from  four  to  twelve  feet  high,  so  that  the 
plaintiff  is  utterly  unable,  as  was  and  is  his  rigbt,  to  pass  and 
repass  along  the  said  way  with  teams  or  on  foot;"  that  the 
plaintiff  has  been  damaged  thereby  to  the  amount  of  $500,  for 
which  sum,  together  with  costs,  judgment  is  demanded. 
The  defendant,  by  its  answer,  denies  these  allegations,  and  as 
a  further  defense  says  that,  if  the  said  private  way  has  been 
in  any  way  obstructed  by  defendant,  it  has  been  done  in  the 
construction  of  its  railway  upon  its  own  land,  in  accordance 
with  and  by  virtue  of  the  powers  granted  b\'  the  legislature 
to  defendant  in  its  charter,  and  that  plaintiff  still  has  an  un- 
obstructed way  from  his  lot  to  Pine  street,  provided  by  de- 
fendant ;  and  it  is  submitted  that  if  plaintiff  has  been  deprived 
of  his  use  of  Peace  street  by  the  construction  of  defendant's 
railway,  his  only  remedy  is  to  have  his  damages  assessed  in 
the  mode  prescribed  by  statute.  The  testimony  on  the  part 
of  the  plaintiff  was  that  he  had  purchased  from  one  Wylie  a 
lot  upon  which  he  resided,  which  was  described  in  the  deed 
from  said  Wylie  as  bounded  on  the  south  by  Peace  street, 
and  was  so  represented  on  a  plat  attached  to  said  deed ;  "  that . 
Peace  street,  laid  out  30  feet  wide,  was,  at  the  time  of  plaint- 
iff's purchase,  and  at  the  trial,  the  plaintiff's  only  way  leading 
from  out  of  the  plaintiff's  lot  to  a  public  way,  to-wit,  Pine 
street;  that  the  defendant  corporation  constructed  its  road- 
bed along  and  in  said  Peace  street,  from  its  junction  with 
Pine,  south  west  wardly  to  a  point  where  it  passes  the  southwest, 
em  corner  of  plaintifi  5  lot  beginning  witn  a  fill  about  twelve 
feet  high,  and  ending  with  a  fill  four  feet  high  in  front  of  plaint- 
iff's lot ;  that,  after  the  construction  of  the  fill,  Peace  street 
was  twenty-five  feet  wide  in  front  of  plaintiff's  house  and 
twelve  feet  wide  at  the  junction  with  Pine  street,  and  at  most 
other  points  was  twenty  feet  wide."  At  the  close  of  the  tes- 
timony on  the  part  of  the  plaintiff,  a  motion  for  a  nonsuit  was 
made  and  refused,  to  which  exception  was  duly  taken.  The 
defendant  then  offered  testimony  tending  to  show  that  the 
original  location  of  the  roadbed  had  been  so  changed  as  to 
leave  a  way  25  feet  wide  between  the  foot  of  defendant's  em- 
bankment,  and  the  front  of  plaintiff's  lot,  and  that  defendant 
had  procured  from  the  land  owners,  between  plaintiff's  lot 
and  Fine  street,  an  additional  right  of  .'way,  so  as  to  give 
plaintiff  an  unobstructed  outlet  to  Pine  street,  not  narrower 
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at  any  point  than  12  feet,  as  indicated  by  the  diagram  offered 
in'evidence.  Upon  the  case  as  thus  presented,  the  jury  were 
instructed,  among  other  things,  as  follows :  Where  one  per- 
son  sells  a  lot  and  calls  for  a  street  as  a  boundary  of  the  lot 
he  sells,  that  gives  the  purchaser  of  the  lot  the  right  to  use 
thestreet,  *  »  *  Nocorporation  hasthe  righttoobstruct 
him  in  the  use  of  it.  Admitting  that  the  railroad  company 
had  the  right  to  cross  it,  or  cross  it  diagonally,  it  is  still,  under 
the  law  of  land,  bound  to  cross  it  in  such  a  manner  as  not  to 
obstruct  him  in  the  use  of  it.  If  it  has  done  so,  he  is  entitled 
to  your  verdict :  First.  That  the  plaintiff  is  entitled  to  the 
use  of  P.  street  as  a  private  way.  Your  verdict  will  be  that 
he  is  entitled  to  the  use  of  the  street — ^to  the  unobstructed 
use  of  P.  street;  and  we  find  that  the  defendant  corporation 
has  obstructed  the  said  street,  and  would  give  the  plaintiff  so 
many  dollars  damages."  Then,  after  instructing  the  jury  as 
to  the  claim  for  exemplary  damages — a  matter  not  now  in- 
volved in  the  case — the  circuit  judge  proceeded  to  say: 
"  Then,  what  are  the  actual  damages?  The  party,  it  seems, 
was  obstructed  in  the  use  of  the  street  wholly  tor  about  a 
year,  or  perhaps  a  little  more  (though  of  this  we  do  not  find 
in  the  testimony  as  reported  in  the  case  a  particle  of  evidence.) 
Furthermore,  even  when  the  street  was  open  so  that  he  may 
have  the  use  of  it,  he  has  not  the  use  of  the  street  according 
to  the  width  that  his  purchase  called  for.  That  is  the  testi- 
mony, and  the  question  then  is,  does  the  narrowing  of  that 
street  injure  the  value  of  his  property?  Will  it  permanently 
injure  the  value  of  his  property?  If  so,  then  it  is  damaged. 
Anything  which  will  permanently  injure  the  value  of  his 
property,  the  damage  to  that  property  must  be  allowed." 
And,  at  the  conclusion  of  the  charge,  these  words  are  used  : 
"  My  simple  charge  is  that  if  that  street  is  obstructed  and 
made  less  convenient  by  the  railroad,  so  as  to  injure  the  value 
of  the  property,  the  plaintiff  is  entitled  to  recover  the  loss  in 
value  to  his  property,  and  also  tor  the  time  his  road  was  ob- 
structed, whatever  the  jury  may  think  is  right."  The  jury  re- 
turned a  verdict  in  the  following  form  :  "  We  find  the  plaint- 
iff has  the  right  to  the  unobstructed  use  of  Peace  street,  and 
five  (5)  dollars  damages  in  this  case."  • 

The  defendant  appeals  upon  the  several  grounds  set  out  in 
the  record,  in  whicn  error  is  imputed  to  the  circuit  judge  in 
At'  the  following  particulars  :      (i)  Inrefusing  the  mo- 
•ppmI.  i^on  for  a  nonsuit.     {2)  In  not  holding  "  that  the 

use  of  a  part  of  Peace  street  by  the  defendant  in 
the  construction  of  its  railway  was  lawful  and  not  wrongful, 
and  that  plaintiff  was  only  entitled  to  have  an  assessment  of 
the  amount  of  compensation  due  him  for  the  obstruction  of 
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Peace  street  by  defendant."  (3)  In  holding  that  plaintiff  was 
entitled  to  any  other'  remedy  than  the  special  proceeding  pro- 
vided  by  statute  for  the  assessment  of  the  amount  to  be  paid 
by  railway  companies  for  rights  of  way.  {4)  In  holding  that 
a  private  right  of  way  or  the  use  thereof  could  not  be  con- 
demned, or  in  any  way  acquired,  without  the  consent  of  the 
owner.  (5)  In  holding  that  the  defendant  could  not,  by  virtue 
of  its  charter,  construct  its  railway  upon  land  over  which 
plaintiff  had  a  right  of  way,  even  though  defendant  had  per- 
mission of  the  owner  of  the  land,  or  owned  the  land  itself.  (6) 
In  holding  that  defendant  could  not,  for  the  purpose  of  con- 
structing its  railway,  alter  and  change  the  location  of  Peace 
street,  even  though  as  good  a  way  should  be  provided  for 
those  entitled  to  the  use  of  Peace  street.  (7)  '"  Because  his 
honor  erred  in  directing  the  jury  to  find  in  the  verdict  any- 
thing else  than  the  amount  of  damages  they  might  think  the 
plaintiff  entitled  to  for  the  changing  and  alteration  of  Peace 
street,"  It  has  been  deemed  necessary  to  make  a  much  fuller 
statement  of  the  proceedings  below  than  is  usually  required, 
because,  as  it  seems  to  me,  there  is  some  confusion  as  to  the 
real  nature  and  scope  of  the  action.  Even  the  cir- 
cuit judge  in  some  portions  of  his  charge  seems  to  Kighi  10 
have  regarded  it  as  an  action  to  recover  damages  "'1"*^ 
for  the  permanent  injurj'  done  to  plaintiff's  own  1^™^' 
property  by  the  construction  of  the  railroad  over 
and  along  the  private  right  of  way  claimed  by  him  in  what  is 
called  "  Peace  street,"  although,  strictly  speaking,  it  is  not  a 
street,  but  simply  a  private  way,  as  is  conceded  on  both  sides. 
But,  from  other  remarks  made  in  the  charge,  it  would  seem 
that  he  regarded  it  as  an  ordinary  action,  such  as  was  for- 
merly designated  as  an  action  on  the  case,  to  recover  dam- 
ages for  the  obstruction  of  a  private  way.  In  one  view  of  the 
case,  it  would  become  extremely  important  to  determine 
whether  the  present  action  belonged  to  the  former  or  to  the 
latter  class ;  for,  if  it  belonged  to  the  former,  then  the  dam- 
ages recovered  would  be  a  satisfaction  of  the  injury  com- 
plained of  for  all  time  to  come,  whereas,  if  it  belongs  to  the 
latter  class,  then  the  defendant  would  be  liable  to  repeated 
actions,  with  ever  increasing  damages,  as  a  means  of  forcing 
the  removal  of  the  nuisance.  But,  under  the  view  which  I 
take  of  the  case,  this  question  becomes  immaterial.  It  seems  ^ 
to  me  that  when  the  legislature  granted  a  charter  to  the  de- 
fendant company,  authorizing  it  to  construct  a  railway  be- 
tween the  pomts  therein  designated,  it  must  be  regarded,  as 
having  conferred  upon  said  company  the  right  to  take  and 
condemn  such  lands  and  rights  of^way  as  might  be  necessary 
to  effect  the  purpose,  and  also  the  right  to  cross  or  run  along 
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any  highway  or  other  way  which  might  be  encountered  on 
the  route  selected  between  the  designated  termini.    This  is, 

by  virtue  of  the  right  of  eminent  domain,  retained 
BcMviri*  by  the  state,  the  only  limitation  upon  which  is  found 
r^'d^Iloa  '°  §  23'  ^^^-  ^'  °^  *"*'  constitution  forbidding  the 
■uutM.         taking  of  private  property  "  for  public  use,  or  for 

the  use  of  corporations,  or  for  private  use,  without 
the  consent  of  the  owner,  or  a  just  compensation  being  made 
therefor."  In  the  thirteenth  section  of  the  charter  of  the  de- 
fendant company  (Act  1886,  19  St.  697)  it  is  provided  "that 
this  company  shall  enjoy  the  benefits,  and  be  subject  to  the 
provisions,  of  §g  1550-1561,  inclusive,  of  chapter40of  the  Gen- 
eral Statutes  of  South  Carohna,  with  respect  to  the  manner 
of  acquiring  lands,  or  the  right  of  way  over  lands  required  by 
it."  Now,  it  will  be  observed  that  these  sections  of  the  Gen- 
era! Statutes  just  referred  to  do  not  purport  to  confer  the 
right  to  take  or  condemn  the  property  of  the  citizen  for  the 
construction  of  a  railway,  or  other  structure  of  like  kind, 
under  the  right  of  eminent  domain,  for  this  is  conferred  by 
the  charterof  the  company  claiming  such  right,  and  these  sec- 
tions  only  purport  to  prescribe  the  manner  in  which  this  is 
to  be  done,  and'  the  mode  by  which  the  amount  of  compen- 
sation is  to  be  ascertained.  Hence,  while  these  sections  do 
not,  in  express  terms,  refer  to  the  taking  or  condemnation  of 
a  private  right  of  way,  but  only  speak  generally  of  "  lands," 
yet  it  seems  to  me  that  the  obvious  intention  was  to  include 
in  the  term  "  lands  "  all  rights  or  easements  growing  thereout. 
Any  other  construction  would  inevitably  lead  either  to  the 
conclusion  that  the  legislature  did  not  intend  to  confer  the  ■ 
right  to  take  or  condemn  a  private  right  of  way  for  the  con- 
struction of  a  railway,  or  that  they  intentionally  provided  no 
mode  by  which  the  owner  of  such  private  right  of  way  could 
obtain  compensation  for  the  taking  of  his  property.  The 
former  is  so  palpably  absurd  in  its  results  as  to  forbid  its 
adoption  ;  for,  if  the  right  to  take  or  condemn  a  private  way 
for  the  construction  of  a  railroatl  has  not  been  conferred,  then 
it  follows  that,  when  a  railway  company  in  the  construction 
of  its  road  reaches  a  private  way,  it  must  stop  until  itcan  ob- 
tain the  consent  of  the  owner  of  such  right  of  way,  and  thus 
a  great  public  enterprise  maj'  be  absolutely  defeated  by  the 
obstinacy  of  some  perverse  individual.  The  idea  that  land — 
the  freehold  itself — may  be  taken  under  the  right  of  eminent 
domain,  and  yet  a  mere  easement  growing  out  of  or  appurte- 
nant to  the  land  cannot  be,  seems  too  extraordinary — to  use 
no  harsher  term — to  admit  of  its  adoption.  So,  too,  I  cannot 
think  that  the  legislature  would  be  so  grossly  unjust,  and  so 
regardless  of  its  constitutional  obligations,  as  to  omit  intention- 
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ally  any  provision  for  the  assessment  of  compensation  to  the 
owner  01  a  private  right  of  way  taken  or  condemned  for  the 
use  of  a  corporation.  It  seems  to  me,  therefore,  that  thepro- 
visions  contained  in  S§  1550-1561,  prescribing  the  mode  in 
which  the  amount  of  compensation  to  which  the  owner  of 
private  property  may  be  entitled,  when  the  same  is  taken, 
under  the  right  of  eminent  domain,  applies  to  all  species  oL 
-  property  that  may  be  so  taken.  If  this  be  so,  then  it  seems  ta< 
be  conceded  that  the  plaintiff's  only  remedy  was  by  a  pro- 
ceeding under  the  statute  to  obtain  compensation,  and  hence  ■ 
the  present  action  cannot  be  sustained.  The  motion  for  non-  - 
suit  should,  therefore,  have  been  granted. 

But,  even  if  I  am  in  error  in  this  view,  1  do  not  see  how  ■ 
the  present  action  can  be  sustained.  The  circuit  judge 
seemed  to  think  that,  as  no  provision  had  been 
made  by  statute,  whereby  the  plaintiff  could  ob-  l^^'taY 
tain  redress  for  the  injury  alleged  to  have  been  p»ait7. 
done  him,  he  was  entitled,  "  under  the  general  law 
of  the  land,"  to  maintain  this  action  for  damages.  Now.evenr 
if  it  be  assumed  that  the  plaintiff  could  not,  under  the  pro- 
visions  of  sections  1550-1561  of  the  General  Statutes,  obtain 
compensation  for  the  violation  of  his  legal  rights,  yet  there 
is  a  provision  in  the  same  chapter  of  the  General  Statutes 
whicn  does  afford  him  a  remedy,  and  hence  there  is  no  ne- 
cessity for  his  resort  to  "  the  general  law  of  the  land."  Sec 
tion  1531  of  the  General  Statutes  is  in  these  words:  "  When 
a  railroad  is  laid  out  across  a  highway  or  other  way,  it  shall 
be  constructed  so  as  not  to  obstruct  the  same."  Now,  surely 
the  words  which  I  have  italicized  are  broad  enough  to  cover 
a  private  way  ;  and  the  necessary  inference  from  the  terras  of 
the  section  is  that,  while  it  is  not  unlawful  to  lay  out  a  rail- 
road across  a  private  way,  yet  it  is  unlawful  to  lay  it  out  in 
such  d  manner  as  to  obstruct  the  same.  Now,  as  there  is  no 
specific  penalty  prescribed  in  that  section  for  the  doing  of 
the  unlawful  act  there  forbidden,  we  must  look  to  section 
1539  of  the  same  chapter,  where  a  specific  penalty  is  pre- 
scribed for  doing  any  unlawful  act  prohibited  by  that  chap- 
ter, "  where  no  specific  penalty  is  hereinbefore  already  pro- 
vided ;  "  so  that,  under  ttiis  view  of  the  case,  it  is  quite  clear 
that  the  plaintiff's  remedy  (if  entitled  to  any)  was  by  an  ac- 
tion for  the  penalty  prescribed  by  section  1 539,  and  there  was 
no  warrant  tor  an  appeal  to  "the  general  law  of  the  land  :  " 
and  this  we  have  held  distinctly  in  the  case  of  Railroad  Com'rs 
V.  Columbia  &  G.  R.  Co.,  26  S.  C.-353,  30  Am.  &  Eng.  R.  Cas. 
17;. 

There  is  also  another  ground  upon  which  the  motion  for 
non-suit  might  have  been  granted.     Referring  to  but  without 
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repeating  here  the  precise  language  of  the  complaint  set  out 
above,  the  plaintiff's  cause  of  action  seems  to  be 


of  earth  from  4  to  12  feet  high,  so  that  plaintiff  is  utterly  un- 
able to  pass  and  repass  along  said  way.  Now,  there  is  not 
only  an  utter  absence  of  any  testimony  to  sustain  this  allega- 
tion, but,  on  the  contrary,  plaintiff's  own  testimony,  as  set 
out  in  the  case,  shows  that  it  is  not  true.  According  to  his 
own  statement,  after  the  road  was  constructed,  his  right  of 
way  in  front  of  his  own  lot  was  25  feet  wide,  and  at  no  point 
was  it  narrower  than  12  feet,  and  this  it  would  seem  left  him 
ample  means  of  egress  from  his  lot  to  the  public  streets  of 
the  town  of  Chester,  Such  a  variance  between  the  <?//ff(i/i2 
-and  firoiata  would  seem  to  be  fatal.  It' seems  to  me,  there- 
fore, that  the  judgment  of  this  court  should  be  that  the  judg- 
ment of  the  circuit  court  be  reversed,  and  that  the  complaint 
be  dismissed  ;  and  this  being  the  opinion  of  the  majority  of 
this  court,  it  is  soadjudged- 

McGowAN,  J.,  concurs. 

Simpson,  C.  J.,  {dissenting.) — The  respondent,  some  time  in 
1886,  purchased  a  lot  in  the  town  of  Chester  from  one  W. 
-Cm*  rt»ttd.  ^'^'  ^^j'ie.  The  deed  from  Wylie  called  for  Peace 
street  as  a  southern  boundary.  This  seems  to  have 
been  a  private  way  30  feet  wide,  running  along  the  southern 
boundary  of  this  lot  and  other  lots  into  Pine  street,  which  is 
a  public  street  of  the  town.  Some  time  in  1888,  the  defend- 
ant appellant,  in  constructing  its  track  and  building  its  road 
througn  the  town  of  Chester,  entered  upon  Peace  street  at 
its  junction  with  Pine  street,  and  running  along  it,  by  lessen- 
ing its  width,  and  erecting  embankments  thereon,  as  it  is  al- 
leged, obstructed  it,  to  the  damage  of  the  plaintiff,  and  the 
action  below  was  brought  to  recover  said  damages.  The 
principal  defense  set  up  was  that,  if  plaintiff  had  suffered 
any  damages  for  which  he  was  entitled  to  recover,  his  remedy 
was  to  have  said  damages  assessed,  as  provided  by  the  stat- 
ute in  such  cases ;  and  therefore  that  the  present  action  could 
in  no  event  be  maintained.  And  upon  this  ground  a  motion 
for  a  non-suit  was  made  by  the  defendant  at  the  close  of 
plaintiff's  testimony,  which  being  overruled,  the  case  pro- 
ceeded to  a  verdict  for  the  plaintiff  as  follows,  to-wit :  "We 
find  the  plaintiff  has  the  right  to  the  unobstructed  use  of 
Peace  street,  and  five  ($5)  dollars  damages  in  this  case." 
His  honor  the  trial  judge,  in  addition  to  overruling  the  mo- 
tion for  non-suit,  charged  the  jury  that  the  injury  complained 
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of,  if  any,  could  not  be  redressed  under  the  act  in  reference 
lo  condemnation  and  assessment  of  lands  by  railroads,  etc, 
and  for  railroad  purposes ;  but  that  the  court  of  common 
pleas  was  the  only  jurisdiction  in  which  relief  in  such  cases 
could  be  found,  and  that  the  action  below  was  the  proper  and 
legal  mode  of  seeking  such  relief.  The  exceptions^there  be- 
ing several— allege  error  in  different  phraseology  to  this  rul- 
ing, the  appellant  contending  that  plaintiff's  cause  of  action, 
if  ne  had  any,  fell  under  the  act  aforesaid,  which  being  statu- 
tory, the  plaintiS  was  confined  to  the  mode  of  procedure 
therein  provided  ;  so  the  question  in  the  case  is,  whether  or 
not  the  act  aforesaid  was  intended  to  apply  to  causes  of  ac- 
tion like  that  below.  Now,  while  it  is  true  that  the  act  in 
question  supplies  to  railroad  corporations  the  necessary  ma- 
chinery for  acquiring;  right  of  ways  over  the  lands 
of  others ;  and  also  lots  for  the  erection  of  depots,  ^^'^^ 
station  houses,  etc.,  yet  there  is  nothing  in  said  act  d>ai«M. 
which  provides  for  the  transfer,  or  rather  the 
breaking  up,  of  ways,  either  public  or  private.  On  the  con- 
trary, section. 1531  seems  to  contemplate  that  said  ways  shall 
not  fee  seriously  interfered  with.  That  section  provides  that, 
when  a  railroad  is  laid  out  across  a  highway  or  other  way,  it 
shall  be  constructed  so  as  not  to  obstruct  the  same  ;  thus  ev- 
idently intending  that  there  should  be  no  injury  done  to  such 
ways,  or  at  least  no  such  injury  as  would  require  an  assess- 
ment of  the  value  of  the  way,  under  the  railroad  act  as  to  con- 
demnation,  etc.  The  right  to  cross  and  to  run  along  said  , 
ways,  as  we  suppose,  is  given,  but  there  must  be  no  obstruc- 
tion. When,  then,  an  obstruction  is  made,  it  is  of  course  il- 
legal, and,  if  injury  results  therefrom,  the  party  injured  is  en- 
titled to  redress,  and,  not  being  authorizecf  to  seek  his  redress 
under  the  railroad  act,  he  must  of  course  apply  to  the  court 
of  common  pleas.  The  first  five  exceptions  are  disposed  of 
by  what  has  been  said  above.  The  sixth  his  honor  did  not 
charge  ;  on  the  contrary,  he  said,  in  substance,  that  such  ways 
might  be  changed  or  altered  if  as  good  a  way  was  left.  This, 
as  It  seems  to  us,  at  least,  was  included  in  the  charge  where 
his  honor  said,  "Admitting  the  railroad  company  hod  the 
right  to  cross,  etc.,  yet  it  must  be  done  in  such  manner  as 
not  to  obstruct.  In  other  words,  a  sufficient  way  must  be 
left  or  provided.  The  seventh  fails  to  raise  a  legal  question. 
We  think  the  term  "  other  way"  in  the  statute  is  sufficiently 
broad  to  cover  Peace  street  here.  I  cannot  concur  in  the 
majority  opinion. 
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Chicago,  St.  Paul,  Minneapolis,  &  Omaha  R.  Co. 

{^Minnesota  Supreme  Court,  Dec.  ly,  /iFpo.) 

Treipus  on  ContiBuout  Lots— AtMisment  of  Damagae. — Where  a  single- 
trespass  is  commiuedon  two  contiguous  lots  of  the  plaintiff,  it  is  proper  to- 
assess  the  damages  to  both  lots  together,  although  they  may  not  have  been 
so  used  by  the  owner  in  connection  with  each  other  thai  they  would  be 
considered  one  tract  in  condemnation  proceedings  by  a  railway  company. 

Railroad  In  Strset— Consent  of  Authoritiai— Private  Rightiof  City  Coun- 
cilman.— An  act  of  the  legislature,  or  an  ordinancg  of  a  city,  authorizing  a 
railway  company  to  construct  its  road  in  a  public  street,  gives  it  the  right  to 
do  so  only  as  against  the  public,  but  not  as  against  owners  of  the  alujtting 
premises  having  private  property  rights  in  the  street.  And  where  a  mem- 
ber of  a  city  council  votes  forsuch  an  ordinance,  his  assent  is  referable  only 
to  the  public  easement,  and  not  to  his  own  privates  rights  of  property  in 
the  street. 

AConv«yanC8of  Lot!  to  Railway  Company,  "for  Railway  Purposes "  is  not 
to  be  construed  as  covenanting  that  the  street  on  which  the  lots  abut,  to 
the  center  line  thereof,  may  be  used  for  such  purposes,  while  it  remains  a 
Street,  so  as  to  interfere  with  any  easement  constituting  a  private  right  of 
property  which  the  grantor  may  have  therein,  appurtenant  to  other  prop- 
erty abutting  on  the  same  street. 

Continuing  Traspast — Successive  Suits. — Where  a  railway  compiany  un- 
lawfully constructs  its  road  in  a  public  street  so  as  to  interfere  with  the 
private  rights  of  abutters,  it  constitutes  a  continuing  trespass,  for  which 
successive  suits  for  damages  may  be  brought,  so  long  as  the  trespass  is  con- 
tinued, until  the  occupation  ripens  into  title  by  prescription. 

Vaoatlon  of  Streets— Rights  of  Abutting  Owner.— Where  a  public  street  is 
lawfully  vacated,  tlie  owner  of  abutting  property  iiolds  the  fee  of  the  for- 
mer street,  presumably  to  the  center  line,  discharged  from  all  easements  in 
'  favor  of  either  the  public  or  the  owners  of  other  property  abutting  on  the 

Same — Authorityto  Vacate,— Under  the  charter  of  the  city  of  Mankato,  no 
street  can  be  vacated  unless  authorized  by  the  legal  voters  of  the  city. 

Construction  of  Railroad  in  Street  —Compensation  to  Abutter. — Adams  v, 
Chicago,  B.  &  N.  R.  Co.,  39  Minn.  286,  36  Am.  &  Eng.  H.  Cas.  7,  followed, 
holding  that  the  owner  ot  a  lot  abutting  on  a  public  street  in  a  city  has,  as 
appurtenant  to  the  lot,  .and  independent  of  the  ownership  of  the  fee  in  the 
street,  an  easement  in  the  street  to  its  full  width,  in  front  of  this  lot,  for 
the  purposes  of  access,  light,  and  air,  which  constitutes  property,  and  can- 
not be  taken  from  him  for  public  use  without  compensation. 

Same— In  Estimating  Damages  to  a  lot  caused  by  the  construction  and 
maintenance  of  a  railway  in  the  street  in  front  of  the  premises. but  beyond 
the  center  line  thereof,  only  such  injuries  to  the  property  should  be  consid- 
ered as  proximately  result  from  interference  with  the  appurtenant  ease- 
ment for  purposes  of  access,  light,  and  air  which  the  owner  has  in  that  part 
of  the  street. 

Appeal  from  District  Court,  Blue  Earth  County. 

Jainrs  H.  Howe  and  Lorin  Cray,  for  appellant. 

J,  M.  Burlingamt,  for  respondent. 
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Mitchell,  J. — The  main  facts  in  this  case  are  the  same  as 
in  Adams  v.  Chicago,  B.  &  N.  R.  Co.,  39  Minn.  286,  36  Am. 
&  Eng".  R.  Cas.  7,  upon  the  doctrine  of  which  case, 
plaintiff  bases  his  right  of  recovery.  Fourth  street  '^'"  »'■"*• 
10  the  city  of  Mankato  is,  and  ever  since  prior  to  1868  has  been, 
as  plaintiff  claims,  a  public  street  80  feet  wide,  running 
northerly  and  southerly  through  the  city.  ,The  plaintiff  is, 
and  for  more  than  six  years  before  the  commencement  of 
this  action  had  been,  the  owner  and  in  possession  of  two  con- 
tiguous lots,  (7  and  8  in  block  40)  in  the  city  of  Mankato.  and 
abutting  on  the  westerly  side  of  Fourth  street.  The  defend- 
ant's predecessor  and  grantor,  the  St,  Paul  &  Sioux  City 
Railway  Company,  in  1868,  constructed  the  main  and  certain 
sidetracks  of  their  railway  (an  ordinary  commercial  one) 
upon  and  along  the  easterly  half  of  this  street,  in  front  of 
plaintiff's  lots ;  no  part  of  the  same„  however,  being  laid  west 
of  the  center  line  of  the  street.  In  1881  the  defendant  suc- 
ceeded to  the  rights  of  the  old  company,  and  has  ever  since 
maintained  and  operated  these  tracks  for  the  purposes  of 
their  road,  causing,  as  is  alleged,  damage  and  injury  to  plaint- 
iff's property  by  reason  of  ashes,  smoke,  and  cinders  cast  upon 
it  b)'  passing  engines,  and  by  the  noises  and  jarring  of  p.iss- 
ing  trains,  to  the  great  annoyance  and  discomfort  of  plaintiff 
and  his  tenants. 

This  is  in  the  nature  of  an  action  in  trespass  to  recover 
damages  for  these  injuries  to  the  property.  There  is  no  ev- 
idence that  the  injuries  complained  of  are  due  to  any  im- 
proper construction  or  operation  of  the  road,  but,  as  already 
suggested,  plaintiff  rests  his  rio;ht  to  recover  upon  the  doc- 
trine of  the  Adams  Case,  that  tne  owner  of  a  lot  abutting  on 
a  public  street  in  a  city  has,  as  appurtenant  to  the  lot,  and  in- 
dependent of  the  ownership  of  trie  fee  in  the  street,  an  ease- 
ment in  the  street  to  its  full  width  in  front  of  his  lot,  for  ac- 
cess, and  the  admission  of  light  and  air,  which  conslitutes 
property  which  cannot  be  taken  from  him  without  compen- 
sation. It  is  impracticable,  as  well  as  unnecessary,  to  follow 
counsel  through  their  elaborate  discussion  of  their  81  assign- 
ments of  error.  We  shall  simply  consider,  in  our  own  order,, 
certain  questions,  the  determination  of  which  will  dispose  of 
every  substantial  question  raised  by  the  record. 

I.  But  one  exception  is  taken  to  the.  evidence  of  plaintiff's 
title  to  the  lots  referred  to.     It  is  claimed  that  it  was  error 
to  admit  a  judge's  town  site  deed  to  plaintiff's  re- 
motegrantor  without  its  being  first  shown  that  the  J^i^*"*il„ 
judge  had  complied  with  all  the  requirements  of  ,i^d«d, 
statute,  and  that  the  grantee  was  the  occupant  en- 
titled to  the  deed.    This  was  unnecessary.     It  is  a  case  where 
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the  presumption  in  favor  of  official  acts  obtains  that  the 
judge  did  his  duty  in  all  respects.  Moreover,  the  defendant, 
being  a  stranger  to  the  title,  was  not  in  a  position  to  raise 
the  question.  Taylor  i^.  Winona  &  St.  P.  R.  Co.  (Minn.),  47 
N.  W.  Rep.  453  (October  term,  1890.) 

2.  It  is  further  claimed  that  there  was  no  evidence  that  de- 
iendant's  use  of, the  street  was  unlawful ;  that  its  possession 

will  be  presumed  to  be  lawful  until  the  contrary 
BBHeiaoiuB  appears;  and  that  the  burden  was  on  the  piaintifi 
fUiBtiirio^  jg  prove  that  it  was  wrongful.  This  proposition 
Mii»r   "'    is  sound  law,  but  inapplicable  to  the  facts.     Fiaint- 

ifT  sufficiently  proved  that  this  land  had  been  laid 
out,  dedicated,  and  used  as  a  public  street  in  which  he  would 
have  an  easement  appurtenant  to  his  abutting  lots.  If  the 
street  had  been  vacated,  orif  defendant  had  by  grant  or  other- 
wise, acquired  an  easement  in  it  giving  it  a  right  to  use  i# 
for  railway  purposes,  the  burden  of  proving  the  fact  was  on 
defendant.  The  plaintiff  was  no  more  required  in  this  case 
than  he  would  be  in  an  action  of  ejectment  to  prove  a  nega- 
tive by  showing  that  the  title  established  by  a  chain  of  record 
evidence  had  not  been  divested. 

3.  It  isalsoclatmed  thatit  was  error  to  prove  and  assess  the 
damages  to  plaintiff's  two  tots  together.     If  this  was  a  con- 
demnation proceeding  to  ascertain  plaintiff's  com- 

dMrni'to"'  pensation  for  taking  a  part  of  one  of  these  lots,  it 
tnniott.  '"ay  be  that  within  the  decisions  of  this  court  the 

lots  would  be  considered  two  tracts,  so  that  dam- 
ages to  the  lot  not  taken  could  not  be  included  in  the  award. 
All  the  cases  cited  by  counsel  are  of  this  kind.  But  this  is 
an  action  for  a  single,  although  continuing  trespass,  result- 
ing  in  damage  to  Doth  lots.  Had  the  trespass  been  com- 
mitted by  a  natural  person  on  the  lots  themselves,  there  could 
have  been  no  doubt  of  the  propriety  of  assessing  the  entire 
damage  to  the  whole  property,  in  gross.  The  facts  that  the 
trespass  was  committed  by  a  railway  company,  and  in  the 
street  abutting  the  lots,  do  not  change  the  rule. 

4.  A  few  words  seem  necessary  to  remove  an  apparenttais- 
apprehension  of  counsel  as  to  the  eflect  of  acts  of  the  legisla- 
ture, or  ordinances  of  cities,  authorizing  a  railway 

CoiHBt  ar »-  company  to  construct  its  road  on  public  highways  or 
p1't»iariiiiiu  streets.  These  relate  solely  to  the  public  easement, 
ofeaiicu-       Such  acts  give  the  right  as  against  the  public  merely. 


me".  ■   But  neither  the  state  nor  any  of  its  municipal  cor- 

porations can  grant  private  property,  even  for  pub- 
lic uses,  in  this  way.     Gray  v.  First  Div.  St.  P.&  P.  R.  Co., 


13  Minn.  315,  (Gil.  289);  Kaiser  !■.  St.  Paul,  S.  &  T.  F.  R.  Co., 
23  Minn.  149.    And,  on  the  same  principle,  evidence   that 
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plaintiff,  as  a  member  of  the  city  council,  voted  for  an  ordi- 
nance  authorizing  defendant's  grantor  to  construct  and  oper- 
ate its  road  on  this  street  would  have  no  sort  of  tendency  tO' 
prove  that  plaintiff  released  any  of  his  private  property 
rights  in  the  street,  or  that  he  consented  to  these  rights  be- 
ing taken  away  or  interfered  with  without  payment  of  com- 
pensation. His  official  vote  for  the  ordinance  is  referable 
solely  to  the  public  easement. 

5.  It  is  also  assigned  as  error  that  the  court  excluded  a 
deed  dated  June,  1 868,  from  plaintiff  to  defendant's  prede- 
cessor of  the  two  lots  abutting  on  the  east  side  of 

the  street,  and  immediately  opposite  plaintiff's  lots,  Caanju«ar 
which  contained  a  recital  to  the  effect  that  the  lots  >«•  <*'  ""'i- 
were  deeded  "for  railway  purposes  and  depot  ^^'"' 
grounds."  It  is  argued  that  this  deed  conveyed  to 
Ae  grantee  the  fee  to  the  middle  of  the  street,  subject  to  the 
pubRc  easement,  and,  as  against  the  grantor,  gave  the  grantee 
the  right  to  use  and  occupy  the  land  to  the  centre  of  the  street 
for  railway  purposes.  Had  the  deed  contained  an  express 
stipulation  or  covenant  to  that  effect,  a  quite  different  ques- 
tion would  have  arisen.  But  a  deed  or  the  lots,  although 
"for  railway  purposes  and  depot  grounds,"  cannot  be  con- 
strued as  covenanting  that  the  grantee  might  use  the  street, 
so  long  as  it  remained  such,  for  such  purposes,  so  as  to  take 
away  or  interfere  with  the  enjoyment  of  such  easements  as 
the  grantor  might  have  in  it,  appurtenant  to  other  abutting 
property  owned  by  him.  In  so  far  as  the  deed  was  offered 
lor  the  purpose  suggested,  it  was  properly  excluded. 

6.  It  IS  urged  with  much  earnestness  by  the  general  solici- 
tor of  the  defendant  company  in  his  brief  that,  if  plaintiff  or 
his  grantor  ever  had  any  cause  of  action,  it  accrued 
agamst  the  old  St.  Paul  &  Sioux  City  Railway  Com-  c«>u»i>t 
pany,  in  1868,  when  it  built  these  tracks  in  the  tniM»-8»e- 
street;  that  the  railway  is  a  permanent  and  lawful  ""''•"■"'• 
structure  which  must  remain ;  that  as  soon  as  these  tracks 
were  built,  a  right  of  recovery  (if  any  ever  existed)  immedi- 
ately accrued,  once  for  all,  for  all  damages,  present  or  pro- 
spective, to  the  property;  and  consequently  that  the  cause 
of  action  has  long  since  been  barred,  and  that,  as  to  the  lot 
which  he  (plaintiff)  subsequently  bought,  he  purchased  it  sub- 
ject  to  defendant's  easement  or  right  to  maintain  its  tracks 
where  they  were,  and  that  the  right  of  action  for  damages 
which  had  already  accrued  to  his  grantor  did  not  pass  hy  the 
deed  to  plaintiff.  It  needs  the  citation  of  no  authorities  to 
sustain  so  plain  a  proposition  as  that  a  cause  of  action  for 
damages  for  trespass  to  real  estate  will  not  pass  by  a  subse- 
quent  conveyance  of  the  land,  or  that,  if  property  is  subject 
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to  an  easement,  a  grantee  of  the  land  will  take  it  subject  to 
the  easement.  But  it  seems  to  us  that  counsel's  position  is 
based  upon  an  entire  misconception  of  the  nature  of  the  acts 
here  complained  of,  as  well  as  of  this  action,  if  the  use  and 
occupation  of  this  street  constituted  an  unlawful  interference 
with  the  property  rights  of  plaintiff's  grantor,  then,  as  against 
him,  it  had  no  easement,  but  was  a  mere  trespasser,  and  it 
would  not  be  claimed  that  a  purchaser  of  land,  upon  which 
an  intruder  was  then  engaged  in  committing  trespass,  bought 
subject  to  the  right  of  the  intruder  to  continue  his  trespass. 
If  the  use  and  occupation  of  this  street  were  unlawful,  it  was 
a  continuing  trespass,  for  which  repeated  actions  to  recover 
damages  will  lie  as  long  as  the  trespass  is  continued,  until  the 
occupancy  ripens  into  title  by  prescription.  The  distinction 
between  an  action  for  trespass  and  a  proceeding  to  ascertain 
the  compensation  to  be  paia  for  the  permanent  taking  of  prop- 
erty Jor  railway  purposes  must  be  kept  in  mind.  This  is  the 
former,  and  in  it  only  such  damages  can  be  recovered  as  had 
accrued  at  the  date  of  the  commencement  of  the  action.  The 
payment  of  the  verdict  or  judgment  would  give  defendant 
no  right  to  continue  its  use  of  the  street ;  and  if,  instead  of 
plaintiffs  bringing  this  action,  the  defendant  had  instituted 
condemnation  proceedings,  the  award  of  compensation  would 
not  have  included  damages  for  prior  trespasses,  nor  would 
the  payment  of  the  award  be  a  bar  to  an  action  for  such  dam- 
ages. Harrington  v.  St.  Paul  &  S.  C.  R.  Co.,  17  Minn.  215, 
(Gil.  18S  ;)  Hursh  v.  First  Div.  St.  P,  &  P.  R.  Co.,  17  Minn. 
439.  (Gil.  417;)  Adams  T'.  Hastings  &D.  R.  Co.,  18  Minn.  260, 
(Gil.  236;)  Brakken  v.  Minneapolis  &  St,  L.  R.  Co.,  29  Minn. 
41,  7  Am,  &  Eng,  R.  Cas.  593.  The  cases  cited  by  counsel, 
notably  those  from  Illinois  and  Wisconsin,  are  not  at  all  an- 
alogous. They  will,  we  think,  all  be  found  to  be  cases  where 
the  railroad  orother  company  had  a  lawful  right  permanently 
to  maintain  its  road  or  other  structure  as  it  then  was,  subject 
only  to  the  duty  to  pay  the  injured  land-owner  compensation; 
the  action,  whatever  its  form,  being  in  effect  a  substitute  for 
condemnation  proceedings,  its  object  being  to  recover  com- 
pensation for  the  permanent  appropriation  of  property  al- 
ready taken.  That  this  was  really  the  situation  in  the  case 
of  Chicago  &  E.  I.  R.  Co.  r.  Loeb,  118  111.  203,  27  Am,  &  Eng. 
R.  Cas.  415,15  apparent,  especially  from  the  separate  opinion 
of  Justice  SCHOLFIELD.  The  same  is  true  of  Milwaukee  &  N. 
R.  Co.  V.  Strange,  6^  Wis.  178,  20  Am.  &  Eng.  R.  Cas.  413, 
in  which  state  they  have  a  statute  authorizing  the  landowner 
to  initiate  proceedings  to  have  his  compensation  ascertained 
for  property  taken  for  railway  purposes,  and  under  which  the 
courts  have  held  that,  where  the  owner  by  consent  permitsa 
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railway  company  to  enter  and  construct  its  road  on  his  land, 
he  waives  his  former  remedy  by  action  for  trespass,  and  is 
relegated  to  his  remedy  under  the  statute  referred  to.  But 
in  Blesch  v.  Chicago  &  N.  W.  R.  Co.,  43  Wis.  184,  where  the 
road  was  built  on  land  without  the  consent  of  the  owner,  and 
he  erected  (as  it  was  held  he  might)  to  sue  in  trespass  instead 
of  proceeding  under  the  statute  to  Tiave  compensation  as- 
sessed ior  a  permanent  talcing  of  the  property,  the  court  very 
clearly  makes  the  distinction  between  the  two  proceedings, 
holding  that  the  acts  of  the  railway  company  constituted  a 
continuing  trespass. 

7.  We  are  asked  to  reconsider  and  overrule  our  decision 
in  the  Adams  Case.  It  is  urged  that  it  is  against  the  great 
weight  of  authority,  that  a  contrary  view  had  been 
acted  on  so  long  in  this  state  as  to  have  become  a  i^"Jt*'* 
practical  rule  of  property,  and  that  the  rule  laid 
down  by  us  is  resulting  m  serious  consequences  by  way  of 
unsettling  titles  to  much  railway  property,  and  stirring  up 
much  litigation  over  stale  claims  for  damages.  It  is  also  sug- 
gested that  our  decision  was  based  largely  upon  the  author- 
Uy  oi  the  Elevated  Railway  Cases  in  New  Vork,  the  doctrine 
01  which  has  since  been  held  by  the  same  court  in  Forbes  v. 
Rome,  W.  &  O.  R.  Co.,  I3i  N.  Y.  505,  43  Am,  &  Eng.  R.  Cas. 


137,  to  be  inapplicable  to  "  surface  roads."  The  dei 
the  Adams  Case  was  the  deliberate  judgment  of  this  court 
pronounced  after  exhaustive  arguments  by  able  counsel  and 
the  most  thorough  and  careful  consideration' of  the  case  of 
which  we  were  capable,  and  we  have  not  since  seen  any  rea- 
son for  changing  our  opinion  as  then  deliberately  announced. 
The  doctrine  of  that  case  must  therefore  be  cons'idered  as  the 
settled  law  of  this  stale  upon  all  questions  involved  therein,  or 
which  logically  come  within  the  principles  there  determined. 
Although  its  doctrine  may  be  a  step  in  advance  of  the  general 
current  of  authorities,  jxt  we  believe  it  to  be  sound  m  prin- 
ciple, and  eminently  equitable  in  practice.  The  only  serious  . 
objection  to  it  (and  we  recognize  its  force)  is  the  difficulty  in 
applying  the  rule  adopted  by  us  as  to  the  measure  of  dam- 
ages. The  temporary  evils  resulting  from  the  adoption  of 
the  rule  by  way  of  inciting  litigation  or  unsettling  titles  are, 
we  think,  much  overestimated,  and  will  soon  pass  away.  We 
cited  the  Elevated  Railway  Cases  because  of  what  we  deemed 
the  inherent  force  and  soundness  of  the  reasoning  of  the  opiii- 
ions  of  the  court,  although  we  were  then,  and  still  are,  unable 
to  see  how  it  was  consistent  with  the  doctrine  of  that  court, 
announced  in  other  cases,  that  the  legislature  had  the  right 
to  authorize  the  construction  of  a  railroad  on  a  street  with- 
out requiring  the  railway  company  to  pay  compensation  to 
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•  the  owners  of  abutting  lands,  provided  they  did  not  own  the 
fee  in  the  street.  For  if  the  abutting  owner,  independently 
of  the  ownership  of  the  fee  in  the  street,  has  an  easement  in 
the  street  in  front  of  his  lot  to  the  full  width  of  it  for»the  pur- 
poses of  access,  light,  and  air,  which  is  property,  and  cannot 
be  taken  from  him  without  compensation,  it  is  difhcult  for  us 
to  see  what  difference  it  makes  whether  the  easement  is  taken 
away  or  its  enjoyment  interfered  with  by  a  railroad  con- 
structed and  operated  on  the  surface  of  the  ground,  or  at  an 
elevation  above  it.  As  the  Forbes  Case  is  but  the  adherence 
of  the  court  to  its  former  decisions  as  to  "  surface  "  roads,  it 
does  not  render  the  reasoning  in  the  Elevated  Railway  Cases 
any  less  persuasive  to  our  minds  than  it  was  when  we  con- 
siaered  them  in  connection  with  the  Adams  Case. 

8.  Upon  the  trial  the  defendant  offered  to  prove  that  it  was, 
and  for  more  than  eight  years  had  been,  the  owner  of  the  two 

lots  immediately  opposite  plaintiff's  lots,  and  abut- 
Mmt-Eri.  ''"S  '^^  ^^^  ^^st  upon  the  same  part  of  Fourth 
u%t*.  street ;  also  the  provisions  of  the  charter  of  the  city 

of  Mankalo  {Sp.  Laws  1868,  chap.  27,  subc.  6,  §  i) 
in  regard  to  the  vacation  of  streets;  also  an  ordinance  of  the 
city  passed  in  July,  1868,  vacating  certain  streets,  among 
others  so  much  of  Fourth  street  as  Ties  east  of  the  center  line 
thereof,  and  between  Plum  and  Elm  streets,  which  includes 
that  part  in  front  of  plaintiff's  premises,  and,  in  connection 
with  this  ordinance,  oSered  to  prove  that  it  was  duly  sub- 
mitted to  and  ratified  by  a  vote  of  the  legal  voters  of  the  city 
of  Mankato  at  the  time  of  its  enactment.  Each  and  every 
part  of  this  evidence  was  excluded  by  the  court.  We  have 
examined  the  record  with  care  to  ascertain,  if  possible,  upon 
what  ground  so  learned  a  court  excluded  evidence  so  clearly 
admissible,  as  it  seems  to  us.  It  may  be  that  some  good  rea- 
son was  apparent  on  the  trial  to  the  learned  judge  ;  out,  if  so, 
we  have  failed  to  discover  it,  and  counsel  for  plaintiff  have 
not  pointed  it  out.  The  materiality  and  relevancy  of  the  facts 
offered  to  be  proved  are  very  apparent;  for,  if  the  east  half 
of  Fourth  street  was  legally  vacated,  it  was  no  longer  a  pub- 
lic highway,  and  neither  the  public  nor  plaintiff  any  longer 
had  any  easements  in  it.  The  defendant,  as  the  owner  of  the 
lots  abutting  on  it,  thereafter  held  the  fee  of  that  part  of  the 
former  street  in  front  of  its  premises  to  the  center  line,  unin- 
cumbered by  any  such  easements,  and  had  the  same  right  to 
use  and  occupy  it  as  any  part  of  its  lots  outside  the  former 
street  line.  For  this  error,  if  no  other,  a  new  trial  must  be 
granted.  Upon  the  argument,  counsel  discussed  the  question 
whether  it  was  necessary,  under  the  city  charter,  that  an  or- 
dinance vacating  a  street  should  be  submitted   to  and  ap- 
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proved  by  the  legal  voters  of  the  city.  As  a  new  trial  must 
be  had,  in  which  this  question  may  again  arise,  it  should  be 
considered  at  this  time.  The  charter  gives  to  the  city  coun- 
cil the  care,  supervision,  and  control  of  all  streets  within  the 
city,  and  power  to  lay  out,  open,  alter,  and  vacate  public 
squares,  highways,  streets,  etc.,  and  widen  and  straighten  the 
same :  "  provided  that  no  right,  title,  or  interest  in  or  to  any 
street,  levee,  park,  public  ground,  or  square  in  said  city  shall 
be  granted,  conveyed.-released,  or  discharged  by  the  common 
council  of  said  city,  unless  the  s^me  shall  be  submitted  to  a 
vote  of  the  legal  voters  of  said  city,  and  receive  a  majority  of 
said  voters  present  and  voting,"  etc.  An  ordinance  vacating 
a  street,  and  thus  giving  up  and  releasing  the  entire  interest 
of  the  public  in  it,  is  certainly  as  much  within  the  reason  of 
this  proviso  as  one  surrendering  or  releasing  only  a  part  of 
such  interest.  Such  an  ordinance  would  clearly  be  within 
the  mischief  intended  to  be  guarded  against.  As  the  greater 
includes  the  less,  we  think  such  an  ordinance  must  be  sub- 
mitted to  and  approved  by  the  legal  voters, 

9.  Upon  the  trial,  the  judge,  in  accordance  with  the  rule 
laid  down  in  the  Adams  Case,  both  in  the  admission  of  evi- 
dence and  his  instructions  to  the  jury,  held  that 
plaintiff's  recovery  should  be  limited  to  the  dam-  i^Z^.' 
ages  caused  by  maintaining  and  operating  the  rail- 
road in  front  of  his  lots,  and  could  not  include  any  that  might 
have  accrued  from  maintaining  or  operating  it  on  other  parts 
of  the  street.  He  did  not,  however,  limit  the  recovery  to 
such  damages  as  resulted  from  interference  with  access  to  the 

ftremises,  or  with  the  admission  and  circulation  of  air  and 
ight,  but  allowed  to  be  taken  into  account  all  damages  to  the 
premises  resulting  generally  from  the  maintenance  and  oper- 
ation of  the  road  in  the  street  in  front  of  them,  as  for  exam- 
pie,  noiseand  jarring  from  passing  trains,  which  discommoded 
and  annoyed  the  occupants  of  the  premises,  and  thus  ren- 
dered their  use  less  valuable.  This  is  also  assigned  as  error. 
In  the  Lahr  Case,  104  N,  Y,  268,  the  majority  ofthe  court  did 
not  limit  the  recovery,  as  this  court  did  in  the  Adams  Case, 
to  damages  caused  by  operating  the  road  on  that  part  of  the 
street  immediately  in  iront  of  the  premises,  thereby  avoiding 
the  practical  difficulty,  under  our  rule,  of  distinguishing  be- 
tween damages  resulting  from  the  operation  of  the  road  in 
front  of  the  premises  ana  those  resulting  from  its  operation  on 
eitherside  of  them.  They  held  that  the  road  and  itsintended 
use  could  not  be  dissected  and  separated,  but  must  be  con- 
sidered in  its  entirety  in  considering  its  effect  upon  the  prop- 
erty of  the  abutter;  that,  however  the  damage  may  be  in- 
flicted, provided  it  be  effected  by  an  unlawful  use  of  the  street, 
46  A.  ft  E.  R.  Cas.— 4 
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it  constitutes  a  trespass,  rendering  the  wrongdoer  liable  for 
the  consequences  of  his  acts.  And  while  tney  predicated, 
as  we  did,  the  right  of  the  abutter  to  recover  upon  the  propo. 
sition  that  he  had  an  easement  in  the  street  to  its  full  width 
for  ingress  and  egress  to  and  from  his  premises,  and  also  for 
the  free  passage  and  circulation  of  light  and  air  through  and 
over  such  street,  for  the  benefit  of  propertj'  situated  thereon, 
yet  they  did  not  limit  the  right  of  recovery  to  damages  re- 
sulting from  interference  with  access, -light,  and  air,  but  ex- 
tendea  it  to  anj-  damages  resulting  from  the  unlawful  main- 
tenance and  operation  of  the  road  in  the  street.  At  least,  we 
so  understand  their  language.  The  minority  of  the  court 
were  of  opinion   that,   according  to  the  fair  import  of  the 

f  rounds  upon  which  the  Story  Case,  90  N,  Y.  122,  7  Am.  & 
ng.  R.  Cas.  596,  was  decided,  the  abutting  owners  were  only 
entitled  to  damages  for  the  construction  and  operation  of 
the  railway  in  front  of  their  premises,  resulting  from  the  tak- 
ing or  destruction  of  their  street  easements  of  light,  air,  and 
access;  and  that  they  could  not  recover  for  anything  done 
by  the  railway  in  the  street  except  as  it  deprives  them  of  the 
easements  mentioned.  In  the  Adams  Case  we  adopted  the 
limitation  as  to  place,  viz.,  "  in  front  of  the  premises,  but  the 
question  as  to  the  elements  of  damage  to  be  taken  into  ac- 
count, and  whether  to  be'limited  to  such  only  as  arise  from 
interference  with  the  easements  of  access,  ligni,  and  air,  was 
not  considered  or  passed  upon.  The  whole  theory,  however, 
upon  which  the  opinion  proceeds  leads  logically  and  neces- 
sarily, as  seems  to  us,  to  the  conclusion  that  a  recovery  can 
only  be  had  for  damages  resulting  from  the  destruction  of  or 
interference  with  the  easements  of  access,  light,  and  air. 
The  very  groundwork  upon  which  the  right  of  recovery  is 
based  is  that  the  abutting  owner  has,  in  the  opposite  hall  of 
the  street,  not  the  fee,  but  an  easement  for  access,  light,  and 
air  for  the  benefit  of  his  premises.  These  are  all  the  rights 
in  the  nature  of  private  property  which  he  has  in  that  part  of 
the  street  and  consequenti}-  they  are  the  only  propertj'  rights 
which  the  defendant  has  trespassed  upon ;  and,  if  so,  it  would 
seem  logically  to  follow  that  this  is  all  for  which  they  are  lia- 
ble to  respond  to  him  in  damages.  We  are  not  disposed  to 
extend  the  scope  of  the  decision  in  the  Adams'  Case  beyond 
its  fair  import,  and  we  think  that,  both  upon  principle  and  con- 
siderations of  policy,  a  recovery  in  such  cases  should  be  lim- 
ited to  damages  resulting  to  the  premises  from  interference 
with  access,  light,  and  air.  It  follows  that  some  of  the  ele- 
ments of  damage  which  the  trial  court  permitted  the  jury  to 
consider,  such  as  the  jarring  of  the  premises,  and  noises  made 
by  passing  trains,  causing  annoyance  and  discomfort  to  the 
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occupants,  ought  to  have  been  excluded.     Order  reversed. 

Vanderburgh,  J. — I  concur  in  the  result. 

Right  of  Abutting  Ownerato  Companiation  for  Conitructfon  of  Steam  Rail- 
road* in  StrBfltfc— See  Forbes  v.  Rome.  W.  &  O.  R.  Co.  (N.  Y.),  43  Am.  & 
Eng.  R.  Cas.  137:  Jackson  v.  Chicago.  S.  F.  &  C.  R.  Co.  JC.  C),  43/i/.  US; 
Trustees  of  Firat  Cong.  Church  v.  Milwaukee  4  L.  W.  R.  Co.  (Wis.),  43  /a. 
182 :  Oulenot  v.  New  York  (N.  Y.).  43  /d.  129 ;  McQuaid  v.  Portland  &  V. 
R.  Co.  (Or.t.  40  Id.  308.  note  320, 

Action  bjr  Abutter  for  Damag«i — Extant  to  which  Straat  mutt  b«  Obttructed. 
— To  entitle  an  abutting  lotowner  to  recover  damages  for  locating  aline  of 
railroad,  under  the  authority  of  the  city  council,  in  one  of  the  streets  of  a 
city,  there  must  be  3  practical  obstruction  of  the  street  in  front  of  his 
premises,  so  as  to  virtually  deprive  him  of  ingress  to  and  egress  from  his 
propertv.  Kansas,  N.  &  D.  R.  Co.  v.  Mahler,  (Kansas,  March  y,  1891).  26 
Pac.  Rep.  23. 

Same— Impairing  Aceetc  to  Pramltai — Sufficiency  of  Complaint  to  Suttain 
Private  Action.— In  Lakkie  v.  Chicago.  St.  P..  M.  &  O.  R.  Co.,  44  Minn.  438, 
it  was  held  that  the  complaint  alleging  the  obstruction  of  public  streets  by 
the  construction  of  a  railroad  therein  was  not  suflicienl  to  show  that  the 
plaintiff's  access  to  his  premises  (not  adjacent  to  such  obstruction),  was 
thereby  so  impaired  as  to  entitle  him  to  maintain  a  private  action  therefor. 
NuisancA  Cauud  by  Construction  of  Embankment  in  Highway — Damages 
for  Depreciation  of  Property.^In  Rosenthal  t.  Taylor,  B.  &  H.  R.  Co.. 
(Texas  Sup.  Ci.,  Jan.  23.  1891).  15  S.  W.  Rep.  268.  it  was  held  that  where 
a  Hiilruad  company  has  construcied  an  embankment  in  a  street  in  front  of 
plaintiiT's  house  so  as  to  cause  an  accumulation  of  surface  water  which  re- 
mains through  a  period  of  stagnation,  and  where  the  company  has  refused 
to  drain  the  water  off,  it  is  not  error  to  treat  the  nuisance  as  a  permanent 
one,  and  to  give  damages  for  the  depreciation  of  the  property.  The  court 
said  :  "  As  to  the  measure  of  damages  in  such  cases,  the  authorities  are 
not  altogether  in  accord.  Since  in  most  cases  a  nuisance  may  be  abated 
by  the  injured  party,  and  since  the  wrongdoers  may  voluntarily  remedy 
the  wrong  by  removing  it,  the  general  rule  seems  to  be  that  ordinarily  the 
party  damaged  must  bring  his  action  (or  such  damages  as  have  accrued  up 
to  the  institution  of  the  suit,  and  cannot  recover  lor  any  prospective  injury. 
That  rule  has  been  adopted  In  a  case  very  similar  to  this.  Hopkins  f. 
Western  Pac.  R.  Co.,  50  Cal.  190.  But  there  are  other  cases  which  an- 
nounce a  contrary  doctrine,  and  we  think  with  the  better  reason.  Illinois 
Cent.  R.  Co.  v.  Grabill,  50  III.  241 ;  Kemper  v.  Louisville,  14  Bush  (Ky.). 
87  :  Seely  v.  Alden.  61  Pa.  St.  302 ;  Troy  v.  Cheshire  R.  Co.,  23  N.  H.  to2  ; 
Finley  I'.  Hershey,  41  Iowa.  389:  Fowie  !>.  New  Haven  &  N.Co.,  112  Mass. 
338,  In  the  case  last  cited  the  court  say  :  '  The  case  at  bar  is  not  to  be 
treated  in  this  respect  as  an  action  for  an  abatable  nuisance.  More  ac- 
curately, it  is  an  action  against  the  defendant  for  the  construction  of  a  pub- 
lic work  under  its  charter  in  such  a  manner  as  to  cause  unnecessary  dam- 
age by  want  of  reasonable  care  and  skill  in  its  construction.  For  such  an 
injury  the  remedy  is  at  common  law.  If  it  results  from  a  cause  which  is 
either  permanent  in  its  character  or  which  is  treated  as  permanent  by  the 
parties,  it  is  proper  that  the  entire  damage  should  be  assessed  with  ref- 
erence to  the  past  and  probable  future  injury.'  The  language  quoted  is 
peculiarly  apphcable  to  this  case.  The  controlling  rule  in  actions  for  in- 
juries resulting  from  simitar  nuisances  would  seem  to  be  to  adopt  in  each 
case  that  increase  of  damages  which  is  calculated  to  ascertain  in  the  most 
certain  and  satisfactory  manner  the  compensation  to  which  the  plaintiff  is 
entitled.    When  the  injury  is  liable  to  occur  only  at  long  intervals,  or  when 
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the  nuisance  is  likely  to  be  removed  by  any  agency,  the  damages  which 
have  accrued  only  up  to  the  time  of  the  action  will  be  allowed  ;  but  if  the 
nuisance  is  permanent,  and  the  injury  constantly  and  regularly  recurs,  then 
the  whole  damage  maybe  recovered  at  once.  In  a  case  like  tiiis  the  result- 
ing depreciation  in  the  value  of  the  property  is  the  safest  measure  of  com' 
pensation.  Here  it  may  be  inferred  from  tne  evidence  that  the  injury  re- 
curs upon  each  considerable  rainfall,  and  continues  during  a  stage  of  of- 
fensive stagnation  until  the  water  evaporates.  The  defendant  seems  lo 
have  treated  the  work  as  permanent,  since  they  have  failed,  upon  applica- 
tion, CO  make  a  culvert  for  the  passage  of  the  water;  and  we  aie  of  opinion 
the  depreciation  in  the  value  of  plaintiff's  property  is  the  most  certain 
measure  of  his  damages  for  the  injury." 

Eftoppel  of  Party  Contracting  to  Obtain  Right  of  Way  Through  Strsetto 
Maintain  Action  for  Damagat  to  Hit  Abutting  Propertyr— The  plaintiffs  con- 
tracted to  procure  for  the  defendant  railroad  company  the  right  of  way  of 
the  company  along  the  street  of  a  town  ,  that  is,  they  were  to  obtain  the 
consent  of  the  authorities  of  the  corporation.  ffe//i,  that  such  contract  did 
not  admit  of  the  construction  that  plaintiffs  were  both  to  procure  the  con- 
sent of  the  authorities,  and  to  secure  to  the  defendant  immunity  from  the 
payment  of  damages  to  persons  owning  property  abutting  on  streets  along 
which  the  right  of  way  should  be  estabhshcd.  Accordingly  the  plaintifi 
were  not  estopped  to  claim  damages  for  injury  to  property  owned  by  them 
abutting  on  such  street  for  3  depreciation  resulting  from  noise,  smoke,  etc., 
created  by  passing  trains,  and  for  injuries  caused  by  the  obstruction  of  sur- 
face water  which  became  stagnant  and  olTensive  and  constituted  a  nuisance. 
Rosenthal  v.  Taylor,  B.  &  H.  R.  Co..  (Texas  Sup,  Ct„  Jan.  23,  1891I,  15  S. 
W.  Rep.  268. 

Action  by  Abutter  Who  was  not  in  PofMttion  when  Injury  OocurrMl— Con- 
■tructive  Pou«stlon  through  Tenant— In  an  action  brought  to  recover  dam- 
ages under  S  9  of  article  3  of  the  constitution,  as  compensation  for  perma- 
nent injury  to  real  estate  by  the  construction  of  a  railroad  upon  a  street 
adjacent  to  such  property,  it  is  proper  for  the  owner  to  bring  an  action  for 
trespass  on  the  case,  and  he  may  count  for  permanent  damages,  and  re- 
cover the  same  according  to  the  evidence,  although  when  the  injury  oc- 
curred, he  was  not  in  the  actual  occupancy  of  the  property,  but  was  in  con- 
structive possession  of  the  same  through  his  tenant  under  a  lease.  Fox  v. 
Baltimore  &0.  R.  Co.,  (W.  Va.,  Dec.  12,  1890).  12  S.  E.  Rep.  758. 

Same — Appeal, — In  Post  v.  Manhattan  R.  Co.,  (New  York  Ct.  of  App.. 
Dec.  16.  1890).  26  N.  E.  Rep.  14.  it  was  held  that  the  objection  that  an  ac- 
tion (or  dam^es  to  the  rental  value  of  plaintiff's  real  property  by  the  erec- 
tion of  a  street  railway  in  front  thereof  cannot  be  maintained,  for  the  reason 
that  during  the  term  for  which  damages  arc  claimed,  plaintiff  was  not  in 
possession  of  the  premises,  but  that  they  were  in  possession  of  tenants 
under  him,  cannot  be  raised  for  the  first  time  on  appeal. 

Right  of  Action  by  Abutter  for  Injury  to  Land  in  Ancestor's  Lifetime.— 
.  Certain  land  descended  to  testator  as  the  sole  heir  of  intestate.  Before 
the  settlement  of  intestate's  estate,  testator  died,  devising  the  land  to 
plaintiff,  and  making  her  residuary  legatee.  After  the  settlement  of  the 
administrator's  accounts,  but  before  the  settlement  of  the  executor's  ac- 
counts, plaintiff  commenced  an  action  tor  damages  to  the  land,  resulting 
from  the  impairment  of  the  appurtenant  easements  of  light,  air,  and  ac- 
cess in  the  street.  J/e/if.  that  she  could  not  recover  for  damages  sustained 
prior  to  testator's  death,  as  the  right  of  action  therefor  accrued  to  the  owner 
of  the  premises  on  the  happening  of  the  injuty,  and  passed  as  a  personal 
asset  to  the  administrator  for  the  injuries  durmg  intestate's  life,  and  to  the 
executor  for  the  injuries  during  testator's  life.  Griswold  v.  Metropolitan 
El.  R.  Co.,  123  N.  Y.  102. 
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Parties  to  Action  forConctructionot  Railro&d  in  8tr««t—H«irt  of  Co-tenant. 
— In  Shepard  v.  Manhattan  R.  Co.,  117  N.  Y.  442,  it  appeared  that  after 
the  construction  of  an  elevated  railroad,  the  maintenance  of  which  it  was 
sought  to  enjoin,  a  co-tenant  of  property  abutting  on  the  street  died,  /fe/d, 
that  the  heirs  of  such  co-tenant  "  had  an  interest  in  the  subject  of  the  ac- 
tion "  within  the  meaning  of  the  Code  of  Civil  Procedure,  %  446,  and  were 
necessary  parties  to  an  action  to  restrain  the  operation  and  maintenance  of 
the  road,  and  for  damages  ;  and  the  failure  to  join  thera  would  be  a  defect 
available  by  a  demurrer.  Hcid,z\»a,  thattheaaministratrizof  the  deceased 
co-tenant  was  a  proper  party  plaintiff,  she  being  entitled  to  receive  dam- 
ages sustained  by  her  intestate  to  his  property  up  to  the  time  of  his  death. 

Railroad  Embankment  in  Highway  ata  Nurtance.— An  embankment  con- 
structed by  a  railroad  company  with  proper  care,  and  skill,  after  it  has  com- 
plied with  statutory  provisions,  and  has  obtained  the  right  of  way  through 
the  lands,  is  not  a  nuisance ;  but,  if  it  is  constructed  alon^  a  highway,  not 
within  the  corporate  limits  of  any  city  or  town,  and  which  has  not  been 
declared  a  public  road  by  the  County  Commissioner,  but  in  which  private 
r^hts  or  interests  have  been  acquired  by  individuals,  it  is  unlawful  as  to 
them,  unless  their  consent  is  iirst  obtained,  and  may  be  a  nuisance.  Evans 
V.  Savannah  &  W.  R.  Co.,  90  Ala.  54. 

Reservation  in  Plat  of  Part  of  Street  for  Railroad  Purpoeei— Right  and  Title 
«f  Abutting  Owner. — When  the  owner  of  a  tract  of  land  lays  it  off  into  lots 
or  blocks,  setting  apart  certain  portions  as  streets,  with  a  view  of  establish- 
ing a  town,  a  subsequent  sale  and  conveyance  of  lots  abutting  on  the  street, 
as  shown  by  a  map  which  is  referred  to.  is  a  complete  and  irrevocable  ded- 
ication of  it  to  the  use  of  the  purchasers  and  the  public,  and  the  grantor 
cannot  afterwards  impose  on  the  land  an  additional,  inconsistent  servi- 
tude ;  but,  if.lots  are  sold  with  reference  to  a  map  on  which  are  marked 
lines  showing  a  reservation  of  a  part,  of  the  street  for  railroad  purposes,  the 
purchaser  buys  subject  to  this  reservation,  and  his  title  as  owner  of  the 
ultimate  fee  to  the  center  of  the  street  is  subordinate  to  the  reserved  right. 
Evans  *■.  Savannah  &  W.  R.  Co.,  90  Ala.  54. 

Railroad  on  County  Road — Authority  of  Municipal  Officers  of  Town. — 
Where  a  county  road  has  been  included  within  the  limits  of  an  incorporated 
town,  and  the  municipal  authorities  of  said  town  have  assumed  control  of 
such  road,  they  may.  under  their  general  powers  conferred  by  statute  with 
reference  to  streets,  alleys,  etc..  authorize  a  railroad  company  to  use  a  por- 
tion of  said  road  for  the  purpose  of  constructing  itsrailway  along  the  same, 
in  accordance  with  the  statute  which  provides  for  such  construction.  YaXes 
V.  Town  of  West  Grafton,  (W.  Va..  March  7,  1891),  12  S.  E.  Rep.  1075. 


Wichita  &  Colorado  R.  Co. 


Smith. 

(Kansas  Supreme  Court,  Jan.  lO,  zSgi^ 

Railroad  )n  Street— Rlghl  of  Abutting  Owneri  to  Compensation, — An  abut- 
ting lot  owner  cannot  recover  damages  by  reason  of  the  location  of  a  rail- 
road, duly  authorized  by  the  city  council,  along  one  of  the  regularly  laid 
out  streets  of  a  city,  unless  there  has  been  a  practical  obstruction  of  the 
mreet  in  front  of  his  premises,  and  he  is  virtually  deprived  of  access  to  his 
property. 

Dettructlon  of  Ingretc  and  Egrett — Ballast  of  Roadbed. — The  failure  alone 
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of  a  railroad  company  to  properly  ballast  its  roadbed,  where  sufficient 
space  is  left  in  the  street  for  ordinary  vehicles  and  teams  to  pass  in  fronc 
of  abutting  property,  will  not  authorize  a  recovery  for  damages  alleged  to 
have  been  sustained  for  the  destruction  of  one's  right  of  ingress  and  egress, 
where  there  is  no  evidence  to  show  the  terms  and  conditions  upon  which 
the  privilege  to  build  such  railroad  was  conferred  by  the  city  authorizing 
the  same. 

Commissioners'  decision.      Error  from   District  Court, 
Reno  County. 
/.  H.  Richards  and  C.  E.  Benton,  for  plaintiff  in  error. 
F.  L.  Martin,  for  defendant  in  error. 

Green,  C. — This  action  was  commenced  by.C.  J.  Smith, 
in  the  district  court  of  Reno  county,  to  recover  damages  for 
^— -  the  alleged  illegal,  unlawful,  and  wrongful  destruc- 

tion of  his  right  of  ingress  and  egress  to  and  from 
his  premises,  upon  a  legally  laid  out  street  in  the  city  of 
Hutchinson.  The  plaintiff  below  alleged  tKat  he  was  owner 
of  lots  55  and  57,  avenue  G  east,  in  Handy's  addition  to  said 
city ;  that  prior  to  the  i6th  day  of  September,  1886,  he  had 
erected  a  house  upon  said  lots,  and  was  at  said  date  using- 
and  had  since  used  the  same  as  a  residence;  that  the  only- 
outlet  and  inlet  he  had  to  said  property  was  from  said  ave- 
nue; that  the  railway  company,  on  or  about  the  i6th  day  of 
September,  1886,  illegally,  wrongfully,  and  improperly  ob- 
structed said  avenue  by  erecting  its  track  and  switcries  much 
higher  than  the  grade,  and  had  kept  its  track  and  switches- 
in  such  a  condition  as  to  obstruct  the  avenue  and  deprive 
the  plaintiff  of  the  use  and  benefit  of  the  same  as  a  means 
of  ingress  to  and  egress  from  his  dwelling,  and  had  further 
obstructed  the  avenue  by  improperly  leaving  large  piles 
of  ties  and  other  building  material  in  front  of  plaintiff's 
residence,  and  permitting  large  numbers  of  cars  to  stand  upon 
the  said  track  on  said  avenue.  The  railroad  company  an- 
swered that  it  was  authorized  to  build  its  railroad  along  said 
avenue  by  an  ordinance  of  the  city  ol  Hutchinscn,  and  that 
its  line  of  road  was  constructed  in  conformity  with  the  terms 
and  conditions  of  such  authority  ;  that  the  track  of  the  rail- 
road company  was  located  50  feet  from  the  residence  of  the 
plaintiff. 

The  jury  returned  a  verdict  for  the  plaintiff,  for  $225. 
With  the  verdict,  the  jury  returned  the  following  interroga- 
tories and  answers:  "(2)  When  the  defendant  located  its 
road  and  built  its  track  on  avenue  G,  was  the  grade  of  said  ave- 
nue established  adjacent  to  and  abutting  upon  the  plaintiff's 
property  in  question  ?  A  nswer.  No.  *  *  *  (4)  State  what 
IS  the  approximate  height  of  the  embankment  on  said  Avenue 
G  in  front  of  plaintiff's  property.    A.  A  cut  of  fifteen  inches. 
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(5)  Did  the  defendant  make  any  ditches  in  said  avenue  G  in  front 
01  plaintiff's  property,  or  any  part  thereof  ?  A.  No.  *  *  » 
(7)  What  is  the  width  of  avenue  G  in  front  of  plaintiff's  prop- 
erty,  or  any  part  thereof?  A.  120  feet.  (8)  Where  on  ave- 
nue G,  in  front  of  plaintiS's  property,  is  the  main  line  of  the 
defendant's  road  located  ?  .^.30  feel  to  center  of  track.  (9) 
Where  on  avenue  G,  abutting  upon  plaintiff's  property,  is 
any  side  track  or  switch  located,  and  how  many  side  tracks 
and  switches,  if  any,  are  located  at  that  point?  A.  One 
switch  north  of  main  line.  (10)  What  is  the  distance  at  the 
nearest  point  between  plaintiff's  property  and  any  switch  or 
side  track  of  defendant?  A.  44  feet  to  center  of^  said  track, 
(li)  What  is  the  nearest  distance  between  plaintiff's  prop. 
erty  on  said  avenue  G  and  the  defendant's  main  line?  A. 
About  27  feet.  (12)  Is  there  room  for  an  ordinary  vehicle 
and  team  to  be  driven  on  avenue  G  between  the  nearest 
track  and  plaintiff's  property?  A.  Yes,  *  *  *  (14)  Is 
there  room  for  ordinary  vehicles  to  turn  around  in  said  space  ? 
A.  No.  (15)  What  is  the  average  distance  between  the  north 
line  of  plaintiff's  property  and  the  nearest  track  of  the  defend- 
ant? A.  About27feet.  *  *  *  ([^^  If,  in  estimating  dam- 
ages, you  take  into  consideration  the  standing  of  cars  or  of 
coaches  on  avenue  G,  state  whether  the  said  standing  of  cars  or 
coaches  was  in  the  said  avenue  G,  adjacent  to  or  abutting 
upon  the  property  of  the  plaintiff  in  question.  A,  We  do 
not.  (iS)  Does  the  testimony  introduced  show  that  defend- 
ant's cars  were  permitted  to  stand  upon  said  avenue  G,  adja- 
cent to  plaintiffs  property,  if  at  all,  only  for  temporary  time 
and  temporary  purposes?  Yes.  (19)  If  you  answer  the  last 
question  in  the  negative,  state  whether  cars  were  permitted 
to  stand  at  such  place  more  than  is  usual,  customary,  or  inci- 
dental to  the  necessities  of  railroad  business.  A.  They  were 
not,  (20)  Were  the  cars  and  coaches  complained  of  at  all 
times  the  same  cars  and  coaches,  or  did  they  consist  of  differ- 
ent cars  and  coaches,  which  came  and  went  in  the  regular 
course  of  traffic  business?  A.  Different  cars.  {21)  What 
was  the  market  value  of  plaintiff's  property  immediately  be- 
fore defendant's  road  was  located  and  its  tracks  constructed 
in  said  avenue  G  immediately  abutting  thereon?  A.  One 
thousand   dollars.     (22)  Wkat  was   a  fair   market   value   of 

f>Iaintiff's  property  immediately  after  defendant's  road  was 
ocated  and  its  tracks  constructed  in  said  avenue  G  abutting 
thereon?  A.  Seven  hundred  and  seventy-five  dollars.  *  * 
(24)  In  estimating  damage  done  to  plaintiff's  property,  what 
do  you  take  into  consideration?  A. 'By  taking  market  value 
immediately  before  and  after  constructing  said  road.  *  * 
(27)  If  the  plaintiff  has  sustained  damage,  by  reason  of  the 
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construction  of  defendant's  tracks,  did  the  damage  occur  by 
reason  of  the  plaintiff  not  being  able  to  use  the  said  avenue 
G  for  the  purpose  it  had  been  used  prior  to  the  construction 
of  the  said  tracks?  ^.  Yes.  *  *  *  (34)  What,  if  any,  ob- 
struction to  the  passage  of  vehicles  and  teams  is  there  in  that 
part  of  the  said  avenue  G  between  the  plaintiS's  property 
and  the  main  line  of  defendant's  road  ?  A.  None.  (25)  What, 
if  any,  obstruction  to  the  passage  of  vehicles  and  teams  is 
there  in  that  part  of  the  said  avenue  G  south  of  the  main  line 
of  the  defendant's  road,  between  Maple  street,  on  the  east, 
and  Poplar  street,  on  the  west?  A.  None  at  present.  (^6) 
Is  plaintiff  prevented  by  any  act  proved  to  have  been  com- 
mitted by  the  defendant  from  having  access  to  his  said  prop- 
erty at  any  point  on  said  avenue  G  abutting  thereon?  A. 
Yes.  (37)  If  vou  answer  the  last  interrogatory  in  the  affirm- 
ative, state  what  it  is.  A.  By  not  having  the  road  properly 
ballasted.  *  *  *  (43)  Can  the  plaintiff  use  the  said  ave- 
nue G  adjacent  to  and  abutting  upon  his  said  property  in 
passing  and  repassing  to  and  from  tne  same,  either  to  Poplar 
street,  on  the  west,  or  Maple  street,  on  the  east?  A.  Yes. 
(44)  Has  the  defendant,  with  its  tracks  and  cars,  permanently 
obstructed  plaintiff's  means  of  ingress  to  and  egress  from  his 
said  lots?  A.  Yes;  to  a  certain  extent.  *  *  *  {46)  In 
estimating  plaintiff's  damage,  do  you  take  into  consideration 
the  general  inconvenience  and  annoyance  incident  to  the  op- 
eration of  defendant's  railway  so  near  plaintiff's  said  prop- 
erty ?  A.  No.  (47)  Is  plaintiff  prevented  from  traveling' 
upon  said  avenue  G,  and  using  the  same  as  a  public  thorough- 
fare, by  reason  of  the  locating  and  constructing  of  defend- 
ant's  tracks  therein  ?    A.  Yes.  ' 

It  is  claimed  by  the  plaintiff  in  error  that,  to  justify  a  re- 
covery in  this  case  for  damages  by  the  abutting  lot-owner, 

there  must  be  such  an  obstruction  of  the  street  in 
"■J""*''        front  of  the  lots  owned  by  the  defendant  in  error 

that  he  is  practically  denied  ingress  to  and  egress 
from  his  premises;  that  the  findings  was  not  below  quite 
conclusively  that  the  plaintiff  deprived  of  such  right ;  that, 
notwithstanding  the  construction  of  the  railroad  track  in 
the  street,  he  still  has  27  feet  of  such  street  in  front  of 
his  place,  free  from  obstruction  ;  that  there  is  room  for  or- 
dinary vehicles  and  teams  to  pass  between  the  railroad  track 
and  his  property,  and  that  he  can  still  use  avenue  G,  adjacent 
to  and  abutting  upon  his  property,  in  passing  to  and  from 
the  same,  either  to  Poplar  street,  on  the  west,  or  Maple 
street,  on  the  east ;  and,  hence,  this  case  comes  within  the  rule 
of  non-liability  of  railroad  companies,  for  constructing  their 
lines  along  public  streets,  to  abutting  lot  owners  for  dam- 
ages. 
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On  the  other  hand,  the  defendant  in  error  contends  that,  if 
the  railroad  company  had  lawfully  constructed  itg  track,  and 
legally  operated  its  trains,  it  might  be  within  the 
rule  of  non.liability  heretofore  adopted  by  this  p,^*',"''* 
court,  but  that  the  defendant  below  constructed  its 
line  of  road  along  the  street  in  question  in  an  illegal,  improper, 
and  wrongful  manner,  and  because  of  the  manner  of  the  con- 
struction and  operation  of  the  road,  he  was  entitled  to  recover ; 
that,  as  an  abutting  lot  owner,  he  has  the  right  to  every  part 
of  the  street,  and  for  the  reason  that  the  road  was  so  con- 
structed that  he  was  deprived  of  the  use  of  a  portion  of  the 
avenue,  he  was  thereby  damaged. 

The  question  of  damages  to  abutting  lot  owners,  by  reason 
of  the  location  of  railway  tracks  in  streets  and  avenues,  has 
been  settled  by  this  court,  and  the  rule  is  that, "  to 


structed  and  is  operating  its  line,  bv  authority  of 
the  city  council,  to  recover  damages,  there  must  be  such  a 
practical  obstruction  of  the  street  in  front  of  the  lots  that 
the  owner  is  denied  ingress  to  and  egress  from  them."  Kan- 
sas, N.  &  D.  R.  Co.  '.'.  Cuykendall,  42  Kan,  234.  In  that  case, 
the  court  said :  *'  But  where  the  location  of  the  track  is  such 
that  space  enough  is  left  in  the  street  in  front  of  the  lots  of 
the  abutting  owner,  so  that  he  can  pass  between  the  sidewalk 
and  track,  and  the  railroad  is  operated  in  a  legal  and  proper 
manner,  the  lotowner  cannot  recover  because  the  space  within 
which  he  has  heretofore  passed  from  and  to  his  lots  is  re- 
stricted," Atchison  &  N.  R.  Co,  v.  Garside,  10  Kan,  552 ; 
Central  Branch  U.  P.  R.  Co.  v.  Twine,  23  Kan.  585 ;  Heller 
V.  Atchison,  T,  &  S.  F.  R.  Co,,  28  Kan.  625,  7  Am.  &  Eng.  R. 
Cas.  636:  Kansas  City  &  O.  R.  Co.  v.  Hicks,  30  Kan.  288,  14 
Am.  &  Eng.  R.  Cas.  roo;  Central  Branch  U.  P.  R.  Co.  v. 
Andrews,  30  Kan.  590,  14  Am.  &  Eng.  R.  Cas.  248 :  Ottawa 
O.  C.  &  C.  G.  R.  Co.  V.  Larson,  40  Kan,  301.  From  the 
•special  findings,  it  appears  that  the  plaintiff  below  had  27  feet 
■of  the  street  in  front  of  his  lots  unobstructed,  so  that  it  cannot 
be  said  that  he  is  deprived  of  the  right  of  ingress  and  egress, 
but  that  the  use  of  tne  full  width  of  the  street  in  front  of  his 
premises  has  been  restricted,  and  for  this  alone,  under  the 
previous  decisions  of  this  court,  there  can  be  no  recovery.  ' 

This  brings  us  to  the  question  of  the  right  of  the   plaintiff 
to  recover  tor  the  improper  construction  of  the 
Toad.     The  special  finding  of  the  jury  upon  this  |";"^,'tt" 
branch  of  the  case  is  to  the  effect  that  the  plaintiff  „»*. 
■was  deprived  of  free  access  to  his  premises,  because 
the  raiu-oad  track  was  not  properly  ballasted.    The  complaint 
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is  made  that  the  ties  were  laid  upon  the  street,  and  no  pro- 
vision made  for  vehicles  to  cross  over  the  railroad  track  on 
that  part  of  the  street  in  front  of  plaintiff's  lots.  Did  the 
failure  of  the  railroad  company  to  properly  ballast  its  track 
deprive  the  plaintiff  of  his  right  of  ingress  and  egress?  The 
jury  found  that  there  was  no  obstruction  to  the  passage  of 
vehicles  and  teams  in  that  portion  of  the  avenue  south  of  the 
main  line  of  the  defendant's  railroad,  between  Maple  street, 
on  the  east,  and  Poplar  street,  on  the  west,  so  the  plaintiff  had 
the  unobstructed  use  of  27  feet  of  the  street.  There  is  n& 
question  but  the  city  of  Hutchinson  authorized  the  construc- 
tion of  the  railroad  on  this  particular  street,  and,  while  the 
ordinance  conferring  this  authority  is  not  belore  us  in  the 
record,  we  must  assume  that  the  terms  and  conditions  im- 
posed by  its  provisions  were  complied  with.  There  is  no 
evidence  to  show  that  the  railroad  was  not  constructed  in 
accordance  with  the  ordinance.  Now,  c;tn  it  be  said  that 
the  plaintiff's  property  was  damaged,  or  any  right  to  its 
proper  use  alTected  by  the  failure  of  the  railroad  company  to 
properly  ballast  its  roadbed  ?  That  seems  to  be  the  only 
finding  of  the  jury,  with  reference  to  the  constructing  of  the 
railroad,  of  which  plaintiff  below  can  pomplain.  Can  it  be 
said  that  the  failure,  upon  the  part  of  the  railroad  company, 
to  properly  ballast  its  roadbea,  is  such  a  wrongful  and  un- 
lawful construction  as  would  give  the  plaintiff  below  the 
right  to  recover  damages  for  depriving  him  of  his  right  of 
access  to  his  property  ?  Text  writers  and  courts  make  a  dis- 
tinction between  the  right  of  the  public  to  pass  and  repass 
along  a  highway,  and  the  right  of  the  owner  of  roadside  or 
abutting  property  to  have  access  to  the  same.  If  the  claim 
of  the  plaintiff  is  to  be  sustained,  it  must  be  based  upon  the 
ground  that  a  private  right  has  been  interfered  with, — that 
IS,  the  right  to  pass  from  his  premises  to  the  street,  or  from 
the  street  back  again  ;  and  this  is  quite  different  from  the 
public  right  of  using  the  street.  This  court  has  said,  in  the 
case  of  Railway  Co.  j-.  Cuvkendall,  sN/ra :  "  So  that  if  the 
"  location  and  constructit)n  of  a  line  of  railroad  are  authorized 
by  the  city  council,  and  its  location  in  the  street  is  such  asto- 
give  the  lotowner  ingress  to  and  egress  from  his  lots,  such 
use  of  the  street  by  the  railroad  company  does  not  interfere 
with  the  use  of  the  lotowner,  and  consequently  he  cannot 
recover  for  those  remote  and  indirect  inconveniences  arising 
from  smoke,  noise,  offensive  vapors,  sparks,  fires,  shaking  of 
the  ground,  and  other  annoyances."  As  stated,  the  ordinance 
authorizing  the  construction  of  the  railroad  is  not  before  us, 
and  we  cannot  say  whether  there  was  such  a  departure,  by 
the  railroad  company,  from  the  terms  and  conditions  of  the 
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ordinance  authorizing  the  location,  as  would  entitle  the 
plaintiff  to  recover.  It  does  not  appear  to  us  that  the  failure 
to  ballast  the  roadbed  in  front  oi  the  plaintiff's  lots  interfered 
with  his  right  of  access  to  his  properly  from  and  to  the  street ; 
and  a  judgment  based  upon  such  a  findine  alone  is  erroneous. 
We  recommend  that  the  judgment  of  the  district  court  be 
reversed,  and  judgment  entered  upon  the  special  findings  of 
fact  for  the  railway  company. 

Per  Curiam, — It  is  so  ordered  „  all  the  justices  concurring. 

Conitniction  of  Railroad  in  Strnet— Right  of  Abutting  Owner  to  Compon- 
Htien.— See  an/e  Lamm  zi.  Chicago,  St.  P.,  M.  A  O.  R.  Co..  and  note  p.  42- 

Neglifsnt  Conitniction  of  Railroad  in  Streot,  so  as  to  blocic  access  to 
premises ;  action  lies  (or,  although  road  was  constructed  by  due  authority. 
QuiUinan  v.  Canada  So.  R.  Co.  (Ont.).  zo  Am.  &  Eng.  R.  Cas.  31. 


Hot  Springs  R.  Co. 


Williamson. 

{ijd  United  States  Z2i.) 

►  Railroad  in  8tre«t— Right  of  Abutting  Ownore  to  Compentation. — A  rail- 

rtgd  company  which  constructed  its  road  tn  a  public  street  under  a  sufB- 
Cient  grant  from  the  legislature  or  municipality,  is  nevertheless  liable  to 
abuiiirg  owners  for  consequential  injuries  to  their  property  resulting  from 
such  construction,  under  a  constitutional  provision  that  "  private  property 
shall  not  be  taken,  appropriated,  or  damaged  Cor  public  use  without  just 
compensation," 

Im  error  to  the  Supreme  Court  of  the  State  of  Arkansas. 
J.  .\f.  Moore,  for  plaintiff  in  error. 
A.  H.  Garland,  for  defendant  in  error. 

Lamar,  J. — This  is  an  action  at  law,  brought  in  the  circuit 
court  of  Garland  county,  Ark.,  at  its  February  term,  1883,  by 
Curnel  S.  Williamson  and  Fannie  G.  Williamson, 
his  wife,  against  the  Hot  Springs  Railroad  Com- 
pany, a  corporation  organized  under  the  laws  of  that  state,  to 
recover  damages  for  alfeged  injuries  done  to  certain  described 
real  estate  belonging  to  Mrs.  Williamson,  in  the  city  of  Hot 
Springs,  by  the  defendant  company.  The  declaration  alleged 
that  the  plaintiff  Fannie  Gj  Williamson  was  the  owner  in  fee 
of  lots  I  and  2,  in  block  No.  78,  and  lot  9,  in  block  No.  69,  in 
that  city ;  that  lots  i  and  2  are  separated  from  lot  9  by  Benton 
street,  which  is  140  feet  wide,  and  was  laid  out  by  the  general 
government  and  dedicated  to  the  city,  with  the  other  streets 
m  the  city,  before  the  damages  for  which  suit  was  brought 
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were  committed  ;  that  lot  9'Iies  south  of  Benton  street,  lot  1 
■directly  across  the  street  on  the  north,  and  lot  2  lies  imme- 
diately north  of  lot  i;  thatthedefendant.araiiroad  compaoy, 
organized  as  aforesaid,  with  its  termini  at  Hot  Springs  and 
at  Alalvern,  in  Hot  Springs  county,  in  that  state,  by  and 
through  its  agents  and  employes,  on  and  prior  to  the  loth  of 
December,  1881,  constructed,  threw  up,  and  completed  in  and 
along  the  center  of  Benton  street,  oetween  lots  i  and  9, 
and  running  the  full  length  of  those  lots,  a  permanent  em- 
bankment 01  earth  and  stone  50  feet  wide  and  of  great  height, 
to  serve  as  a  roadbed  lor  its  railroad  track,  under  a  fraudu- 
lent and  unauthorized  contract  secretly  and  clandestinely  en- 
tered into  between  it  and  the  city,  for  the  purpose  of  defraud- 
ing and  injuring  plaintiffs ;  that  the  defendant  also  constructed 
a  turning  table  at  the  southeast  corner  of  that  embankment 
and  the  northeast  corner  of  lot  g,  and  immediately  thereafter 
proceeded  to  lay  and  fix  its  railroad  track  permanently  on 
the  embankment,  which  thereby  became  and  thereafter  was 
a  part  or  extension  of  its  railroad  ;  that,  by  the  embankment, 
■extension,  and  turning  table,  plaintiffs  and  others  were  cut  off 
from  and  deprived  of  the  use  of  that  street  in  connection  with 
said  lots,  and  their  egress  and  ingress  therefrom  and  therein 
impaired  and  destroyed;  that  said  lots,  which,  by  reason  of 
their  lateral  frontage  upon  Benton  street,  were  of  great  value, 
were  thereby  greatly  damaged  and  decreased  in  value  to  t'.ie 
extent  of  $5,000;  and  that,  since  the  dedication  of  Benton 
street  to  the  city,  the  defendant  had  wrongfully  appropriated 
almost  the  whole  of  it  for  .its  roadbed  and  other  purposes, 
thereby  wantonly  injuring  plaintiffs,  and  all  other  owners  of 
land  adjoining  that  street.  The  prayer  of  the  petition  was 
for  a  judgment  against  the  defendant  for$s,ooo,  and  for  other 
relief. 

The  defendant  answered,  pleading  ignorance  as  to  whether 
the  plaintiff  Fannie  G.  Williamson  was  the  owner  of  the  lots 
described  in  the  petition,  and  averring  that  those  lots  were 
located  upon  Malvern  avenue,  one  of  the  originai  streets  of 
the  city  of  Hot  Springs,  which  was  laid  off  by  the  city,  and 
opened  and  continuously  used  thereafter  as  a  street,  and  was 
never  vacated  by  the  city.  Further  answering,  it  alleged 
that  its  railroad  was  constructed  in  and  upon  its  right  of  way 
granted  it  by  congress  under  the  act  of  March  3,  1877,  en- 
titled "  An  act  in  relation  to  the  Hot  Springs  reservation,  in 
the  state  of  Arkansas,"  and  under  the  alleged  ordinance  of 
the  city,  which  it  denied  had  been  passed  clandestinely  or 
through  any  fraud  on  its  part;  and  also  alleged  that  the  turn- 
ing table  complained  of  was  constructed  on  its  right  of  way, 
and  upon  lots  10  and  11,  in  block  69,  in  the  city,  which  were 
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defendants'*  own  property.  As  a  further  answer,  the  defend- 
ant alleged  that  Curnel  S.  Williamson  was  improperly  joined 
as  a  plaintiff  in  the  action. 

At  the  trial  of  the  case  before  the  court  and  a  jury,  the 
following  agreed  statement  of  facts,  together  with  a  mapalso 
agreed  upon  as  correct,  was  filed  :  "(i)  The  accompanying 
map  shows  the  location  of  Malvern  avenue,  Benton  street, 
the  plaintiffs'  lots,  and  the  right  of  way  granted  by  con- 
gress to  the  defendant  under  the  act  relerred  to  in  de- 
fendant's answer,  and  approved  by  the  Hot  Springs  com- 
mission and  the  secretary  of  the  interior.  (2)  The  exten- 
sion claimed  by  the  defendant  under  the  ordinance  of  the  city 
of  Hot  Springs  consists  of  a  strip  fifty  feet  wide,  the  center 
thereof  on  a  direct  line  with  the  center  of  the  right  of  way 
granted  by  congress,  and  extending  westward  to  Malvern 
avenue,  a  distance  of  130  feet.  (3)  The  turntable  is  fifty  feet 
in  diameter.  It  is  located  as  marked  on  the  map.  Lots  10 
and  11,  in  block  69,  upon  which  a  part  of  the  turntable  is 
located,  belong  to  the  defendant.  (4)  Gaines  avenue  was 
located  as  a  street  of  said  city  of  Hot  Springs,  and  opened  and 
accepted  by  the  city,  in  1876,  October  or  September,  it  was 
80  feet  wide,  and  the  northern  boundary  thereof  was  about 
coterminous  with  the  northern  boundary  of  defendant's  right 
of  way.  The  right  of  way  is  100  feet  wide,  subject  to  expla- 
nation," The  map  referred  to  shows  that  Benton  street  and 
the  right  of  way  run  almost  east  and  west,  the  right  of  way 
extending  south  to  the  south  line  of  Benton  street.  Imme- 
diately east  of  lot  9,  and  also  adjacent  to  the  right  of  way,  is 
lot  10,  and  immediately  beyond  that  is  lot  11,  The  turntable 
is  located  partly  on  the  right  of  way,  and  in  part  on  the  com- 
pany's lots  10  and  11,  and  appeacs  to  be  about  40  feet  east  of 
the  east  line  of  lot  9,  and  nearly  the  same  distance  east  of  the 
western  extremity  of  the  right  of  way  granted  by  congress. 
Malvern  avenue  runs  nearly  from  the  southeast  to  the  north- 
west, and  is  130  feet  west  of  the  western  terminus  of  the 
right  of  way.  Considerable  testimony  was  introduced  on 
both  sides  on  the  question  of  damages  as  presented  by 
the  pleadings,  and  upon  that  question  alone  the  evidence 
was  conflicting.  Evidence  was  also  introduced  on  the  part 
of'  the  defendant  to  show  that  the  alleged  obstructions 
erected  by  it  were  such  as  are  generally  used  at  terminal  sta- 
tions, and  were  necessary  for  the  operations  of  the  road. 
One  of  its  witnesses  testified  that  "  without  the  turntable  the 
train  could  not  be  run  on  the  right  of  way  within  the  city  of 
Hot  Springs  without  great  danger  to  life  and  property ;  for 
without  [it]  the  engines  could  not  be  turnea,  and  would 
have  to  be  run  in  back  motion,  either  in  departing  from 
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the  depot  or  coming  to  it.  This  would  be  specially  dan- 
gerous at  night,  as  the  headlight  could  not  be  seen  while  the 
«ngine  was  in  back  motion."  The  embankment  was  described 
by  the  witnesses  as  being  go  feel  wide,  and  several  leet  higher 
than  the  grade  of  the  street,  and  is  inclosed  by  a  granite  wall 
It  is  25  feel  from  lot  9  on  the  south,  and  65  feet  from  lot  i  on 
the  north. 

The  ordinance  of  the  city  council  granting  a  right  of  way 
50  feet  wide  from  the  western  terminus  of  the  congressional 
right  of  way  to  Malvern  avenue  (130  feet)  was  also  introduced, 
and  it  was  admitted  that  the  company  had  filed  its  written 
acceptance  of  the  same  within  10  days  from  its  passage,  as 
required  by  §  4  thereof.  It  also  appeared  in  evidence  thai 
the  city  had,  by  an  ordinance  approved  February  26,  1883, 
"authorized  and  empowered  "  the  defendant  "to  erect  ail 
necessary  and  suitable  depot  buildings  and  other  structures 
incident  to  the  operation  of  its  road  within  the  limits  of  its 
'  right  of  way,'  granted  it  by  congress,  *  *  *  and  to  main- 
tain and  continue  the  same,  or  any  depot  buildings,  or  other 
erections  or  improvements  heretofore  constructed  or  made 
by  it."  That  ordinance  further  provided  that  that  part  of 
Benton  street,  for  two  squares  east  of  Malvern  avenue, 
^'  within  the  limits  of  the  '  right  of  way  '  granted  by  congress, 
*  *  *  and  the  extension  thereto  heretofore  granted  by  the 
citv  of  Hot  Springs,  e.\cept  so  much  thereof  as  shall  be  re- 
quired to  leave  open  the  crossing  of  Cottage  street,  [first  street 
east  of  Malvern  avenue,]  is  hereby  vacated  and  closed,  and 
the  extensive  use  and  control  thereof  is  granted  to  the  Hot 
Springs  Railroad  Companj'  for  railroad  and  depot  purposes." 

After  the  testimony  in  the  case  had  been  closed,  upon  re- 
quest of  the  plaintiff  the  .  name  of  C.  S.  Williamson  was 
dropped  from  the  complaint,  and  his  evidence  was  also  ex- 
cluded from  the  jury. 

At  the  request  of  the  plaintiff  the  court  charged  the  jury 
as  follows :  "  (i)  The  court  instructed  the  jury  that  the  righ't 
to  use  streets  in  a  city  by  the  adjoining  lotowners 
lojurV.*"*  '^  property,  and  a  right  of  way  belonging  to  the 
owner  of  said  lots,  and  that  no  such  right  can  be 
taken  or  injured  or  appropriated  to  the  use  of  any  corpora- 
tion until  full  compensation  therefor  shall  be  first  made  to 
the  owner  in  money,  or  secured  to  him  by  a  deposit  of  money, 
which  compensation  is  irrespective  of  any.  benefit  from  any 
improvement  made  by  said  corporation.  (2)  The  city  of  Hot 
Springs  had  no  right  to  pass  an-ordinance  granting  the  de- 
fendant a  right  of  way  along  Benton  street,  and  defendant 
could  acquire  no  right  to  build  any  permanent  structure  or 
Jay  its  track  thereon  by  virtue  of  such  ordinance.    (3)  The 
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court  instructs  the  jurv  that  the  measure  of  damages  to  ad- 
jacent property  caused  by  the  use  of  a  street  as  a  site  for  a 
railroad  is  the  dimioution  of  the  value  of  the  property  ;  and 
the  recovery  may  include  prospective  as  well  as  past  dam- 
ages, when  the  obstructions  to  the  use  of  the  street  are  of  a 
permanent  nature,"  The  court,  upon  its  own  motion,  in- 
structed the  jury  "  that  if  they  believe,  from  the  evidence, 
that  the  defendant,  by  its  agents  or  employes,  constructed  in 
Benton  street,  between  lot  9,  in  block  6g,  and  lots  i  and  2,  in 
block  78,  in  the  city  of  Hot  Springs,  a  permanent  embank- 
ment, as  a  roadbed  on  which  to  lay  and  extend  its  railroad 
track,  and  then,  or  before  the  commencement  of  this  suit, 
placed  and  fixed  its  track  permanently  upon  said  embankment, 
as  charged  in  the  complaint ;  that  said  lots,  or  any  of  them, 
were  or  are  permanently  injured  or  damaged  thereby  ;  and 
that  said  lots  were  then,  and  still  are,  the  property  of  the 
plaintiff,  Fannie  G,  Williamson, — they  must  find  m  her  favor ; 
and  in  such  case  the  diSerence  between  the  present  value  of 
the  lot  or  lots  so  damaged  with  the  embankment,  and  the  said 
track  thereon  existing,  and  what  such  value  would  be  if  the 
embankment  and  said  track  were  removed  or  had  never  ex- 
isted, is  the  measure  of  damages."  To  all  of  which  instruc- 
tibns  the  defendant  at  the  time  excepted.  The  defendant  re- 
quested the  court  to  give  several  instructions  to  the  jury, 
which  the  court  dechned  to  do,  except  in  one  instance,  in  a 
modified  form ;  to  which  refusals  the  defendant  at  the  time 
excepted,  but,  as  none  of  them  are  relied  upon  in  the  argu- 
ment in  this  court  except  the  second  one,  it  is  only  necessarj- 
to  set  that  one  out  in  full.  It  is  as  follows:  "The  right  of 
way  was  granted  by  congress  to  the  defendant  from  a  point 
on  the  eastern  boundary  of  the  Hot  Springs  reservation  to 
the  old  Malvern  stage  road  within  said  reservation.  The 
grant  carried  with  it  the  right  to  erect  and  maintain  all  suit- 
able structures  usual  and  necessary  to  the  operation  of  a  rail- 
road, including  a  depot,  station  house,  and  such  tracks  and 
other  improvements  of  that  nature  as  are  necessary  to  the 
proper  and  convenient  dispatch  of  its  business,  and  if  you 
find  that  the  turntable  and  other  improvements  complained 
of,  or  any  part  of  them,  are  within  the  right  of  way  granted 
by  congress  to  the  defendant  as  aforesaid^  and  are  necessary 
to  the  operation  of  its  road,  and  such  as  are  usual  at  terminal 
stations,  you  cannot  find  for  the  plaintiffs  by  reason  of  any 
damage  caused  to  their  lots  by  such  improvements." 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  the 
sum  of  $2,275,  upon  which  judgment  was  rendered  ;  and  after 
A  motion  for  a  new  trial,  and  also  a  motion  in  arrest  of  judg- 
ment, had  both  been  overruled,  an  appeal  was  taken  to  the 
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supreme  court  of  the  state,  which  affirmed  the  judgment  of 
the  trial  court.  45  Ark,  429.  This  writ  of  error  was  then 
sued  out.  The  foltowing  is  the  only  assignment  of  error: 
"  The  court  erred  in  ruling  that  the  plaintiff  in  error  did  not 
have  the  lawful  right  to  construct  its  works,  including  the 
turntable,  on  the  right  of  v/a.y  granted  it  by  the  act  of  con- 
gress of  March  3,  1877,  and  m  holding  that  it  was  liable  to 
the  defendant  in  error  by  reason  of  the  alleged  obstruction 
caused  by  said  works,"  " 

From  the  foregoing  statement  it  is  observed  that  the  claim 
for  damages  in  trie  trial  court  was  based  upon  two  proposi- 
tions: first,  that  the  plaintiff's  property  was  in- 
ilVwd""*  jnred  by  reason  of  the  embankment  in  Benton  street 
alongside  it,  west  of  the  terminus  of  the  congres- 
sional right  of  way  ;  and,  second,  that  it  was  also  injured  by 
reason  o?  the  construction  and  existence  of  the  turntable 
partly  upon  the  congressional  right  of  way, — no  claim  for 
damages  ever  having  been  made  oy  reason  of  the  construc- 
tion of  a  roadbed  and  track  upon  the  congressional  grant. 
It  is  also  observed  that  while  the  defendant  saved  exceptions 
to  the  various,  rulings  of  the  court  on  the  question  of^  dam- 
ages arising  from  the  construction  of  the  embankment  on  that 
part  of  Benton  street  separating  the  plaintiff's  lots,  and  alSo 
as  to  the  rule  for  the  computation  of  such  damages,  none  of 
those  exceptions  are  embodied  in  the  assignment  of  error, 
nor  is  any  point  ma'de  in  relation  to  them  in  the  brief  of  coun- 
sel for  the  company.  In  his  own  language,  "  the  only  ques- 
tion before  this  court  is  that  which  arises  under  the  act  of 
congress,  *  *  *  and  relates  alone  to  the  turntable  and 
worKS  constructed  on  that  part  of  the  right  of  way  embraced 
in  the  grant  by  congress.  This  excludes  from  consideration 
the  embankment  built  upon  the  western  extension  .of  the 
track,  under  the  city  ordinance,  and  involves  the  proper  con- 
struction of  the  act  of  congress."  The  question  before  us  is 
therefore  narrowed  down  to  the  ruling  of  the  trial  court  upon 
the  only  issue  which  the  assignment  of  error  presents.  Upoo 
an  examination  of  the  record,  it  will  be  found  that  no  evi- 
dence was  introduced  by  the  plaintiff  as  to  whether  the  turn- 
table and  other  works  constructed  on  the  right  of-  way  in- 
jured and  damaged  her  property  at  all ;  and  the  only  evidence 
on  that  subject  was  introduced  by  the  defendant,  which  evi- 
dence tended  to  show  that,  by  the  erection  of  a  depot  and 
other  works  on  the  right  of  way,  property  in  that  vicinity 
had  not  only  not  been  depreciated,  but  had,  in  reality,  risen 
in  value.  It  is  further  observed  that  in  its  charge  to  the 
jury  the  court  made  no  reference  whatever  to  the  question 
of  damages  arising  out  of  the  construction  and  operation  oi 
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the  turntable  and  other  works  on  the  congressional  right  of 
way,  except  that  it  refused  to  charge  that  the  defendant  had 
the  right  to  construct  and  maintain  whatever  structures 
thereon  it  might  deem  essential  to  its  business,  as  above  set 
forth  in  detail ;  or  that,  having  that  right,  it  was  not  liable  to 
the  owners  of  abutting  real  estate  for  damages  caused  by  the 
exercise  of  that  right  in  aproper  and  skillful  manner.  Inas- 
much, therefore,  as  the  plaintiff  introduced  no  evidence  to 
sustain  that  branch  oi  her  claim  for  damages,  the  court  was 
constrained  to  conclude  that  it  was  eliminated  from  the  case. 
She  certainly  could  not  obtain  a  verdict  for  any  damages 
arising  out  of  that  branch  of  the  claim  without  introducmg 
any  evidence  to  support  it.  The  evidence  which  the  defend- 
ant  introduced  bearmg  on  that  question,  if  taken  into  consid- 
eration by  the  jury  at  ail,  could  not  have  had  any  but  a  favor- 
able effect  as  to  tne  defendant;  but,  as  already  remarked,  it 
was  rendered  unnecessary  by  the  plaintiff's  virtual  abandon- 
ment of  that  part  of  her  claim  for  damages.  There  is  nothing 
in  the  record  to  show  that  that  evidence  was  considered  by 
the  jury  in  arriving  at  their  verdict,  because  no  charge  rela- 
tive thereto  was  given  by  the  court,  or  could  legally  have 
been  given  by  it,  on  that  question.  The  refusal  01  the  court 
to  charge  upon  an  abstract  question,  in  relation  to  which  the 
plaintifT  had  introduced  no  evidence,  and  which  was  not, 
therefore,  before  it,  was  not  error. 

While  we  hold  this  view  upon  the  sole  question  involved 
in  the  assignment  of  error,  it  is  proper  to  add  that  we  concur 
in  the  view  taken  of  this  case  by  the  supreme  court 
of  Arkansas.  That  court  held  that  the  act  of  con-  frt"™^'*" 
gress  granting  the  right  of  way  to  the  defendant  (ombphm- 
company  over  the  strip  of  land  upon  which  its  road  tioi, 
was  to  be  operated  (which  in  this  case  was  along 
the  line  of  Benton  street,  an  original  street  in  the  town  of 
Hot  Springs,  and  used  as  siich  at  the  time  of  the  passage  of 
the  act)  carried  with  it  the  right  to  construct,  maintain,  and 
operate  its  line  of  railroad  therein,  and  to  appropriate  such 
nght  as  a  location  for  its  turntable  and  depots,  and  for  any 
other  purpose  necessary  to  the  operation  of  its  road  ;  but 
that  it  was  equally  clear,  under  the  provisions  of  the  pres- 
ent constitution  of  the  state  of  Arkansas,  that  if,  in  the 
exercise  of  that  right,  the  property  of  an  adjoining  owner 
was  damaged  in  the  use  and  enjoyment  of  the  street  upon 
which  the  road  was  located,  such  owner  would  be  entitled  to 
recover  such  damages  from  the  company.  It  further  held 
that  the  contention  of  the  plaintiff  in  error  that  the  act  of 
congress  invested  it  with  an  absolute  title  to  the  street  along 
which  its  road  was  located,  and  exempted  it  from  any  liability 
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for  consequential  damages  resulting  to  an  abutting  owner 
from  the  laying  of  its  track  in  a  proper  and  skillful  manner, 

was  founded  upon  cases  arising  under  the  familiar  constitu- 
tional restriction  that  private  property  shall  not  be  taken  for 
public  use  without  compensation,  which  decisions  generally 
turned  upon  the  question,  what  is  a  taking,  within  tne  mean- 
ing of  such  provision?  that  the  constitution  of  that  state  of 
1878,  which  provides  that  "private  property  shall  not  be 
taken,  appropriated,  or  damaged  for  public  use  without  just 
compensation,"  has  changed  that  rule  ;  that  ail  the  decisions 
rendered  under  similar  constitutional  provisions  concur  in 
holding  that  the  use  of  a  street  by  a  railroad  company  as  a 
site  for  its  track,  under  legislative  or  municipal  authority, 
when  it  interferes  with  the  rights  of  adjoining  lot  owners  to 
the  use  of  the  street,  as  a  means  of  ingress  and  egress,  sub- 
jects the  railroad  company  to  an  action  for  damages  on  ac 
count  of  the  diminution  of  the  value  of  the  property  caused 
by  such  use;  and  lasth',  that,  even  conceding  tne  authority 
of  the  town  of  Hot  Springs  to  pass  the  ordinance  authoriz- 
ing the  company  to  construct  and  maintain  the  railroad  em- 
bankment, track,  and  turntable  complained  of,  it  cannot  im- 
pair the  constitutional  right  of  the  defendant  in  error  to 
compensation.  We  think  those  views  are  sound,  and  in  ac- 
cordance with  the  decisions  of  this  court  in  Pennsylvania  R. 
Co.  V.  Miller,  132  U.  S.  75.  and  New  York  El.  R.  Co.  v.  Fifth 
Nat,  Bank,  135  U.  S.  432,  43  Am.  &  Eng.  R.  Cas.  403.  The  ' 
judgment  of  the  court  below  is  affirmed. 

Railroad  in  Str««t— Right  of  Abutting  Own«r  to  Compensation. — Lamm  v. 
Chicago,  St.  P.,  M.  &  O.  R.  Co.,  and  note,  p.  43, 


Southern  Pacific  R.  Co. 

iS6  California,  4^^.) 

T   Railroad  In  Strsat—lnjury  to  Two  Parceltof  Land— Single  Caute  of  Action. 

— Where  the  owner  of  a  lot  abutting  upon  a  street  along  which  a  railway 
has  been  constructed,  recovers  a  judgment  for  damages  to  such  lot.  such 
judgment  is  a  bar  to  an  action  for  damages  to  another  abutting  lot  owned 
by  the  same  party  a  few  hundred  feet  distant,  arising  from  the  same  cause 
and  accruing  at  the  same  time.  Nor  is  such  owner  entitled  to  recover  for 
the  continued  operation  of  the  railroad  after  the  judgment  in  the  former 
action,  where  the  evidence  shows  no  damage  accruing  after  that  date. 

Sams — Subsequent  Conitruction  of  Side  Track. — Where  the  owner  of 
such  abutting  lots  claimed  that  he  was  entitled  to  recover  for  damaf;es  to 
the  lot  involved  in  the  first  suit,  by  reason  of  the  construction  and  operation 
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of  a  side  track  since  the  judgment  in  the  tirst  action,  and  the  court  ruled 
'n  his  favor  in  that  regard,  but  he  failed  to  prove  any  damages  a 


specially  by  reason  of  such  constniction,  a  verdict  in  favor  of  the  railroad 
company  will  not  be  disturbed. 

Appeal  from  Superior  Court,  Ventura  County. 

H.  L.  Poplin  and  Barnes  &  Selby,  for  appellant. 

R.B.  Canfields.n^  Blackstock  &  Shepherd,  for  respondent. 

Fox,  J. — The  town  of  San  Buenaventura  is  a  municipal 
corporation.  The  legal  title  to  the  lands  comprising  Front 
street  in  said  town  was  granted  to  the  then  town 
authorities,  October  13,  1869,  "as  a  public  street,  *^"*'"'"' 
to  be  forever  kept  open  and  maintained  as  such,  and  not  to 
be  used  for  any  other  purpose,  nor  be  diminished  in  width," 
On  the  4th  of  October,  1886,  the  president  and  board  of 
trustees  of  the  town,  by  ordinance,  granted  to  the  defendant 
a  right  to  lay,  maintain,  and  operate  a  single  or  double  track 
railroad  along  and  upon  said  Front  street  i^or  the  whole  length 
thereof,  from  a  point  near  Kalorama  street,  etc.  The  plaintiff 
owned  two  lots  fronting  on  the  north  side  of  said  street,  one 
situate  in  block  19,  and  one  in  block  20,  the  two  being  sepa- 
rated by  a  distance  of  260  feet,  Tiie  railroad  was  constructed 
along  said  Front  street  prior  to  September  13,  1888,  and  on 
that  day  plaintiff  commenced  an  action  against  defendant  for 
damages  to  his  lot  situate  in  block  19  by  reason  of  a  cut  and 
.fill  made  in  the  construction  thereof,  and  on  the  26th  day  of 
January,  1889,  the  amount  of  plaintiff's  damages  were  agreed 
upon  and  settled  between  the  parties,  and  paid  by  defendant 
to  plaintiff,  and  thereafter,  in  pursuance  of  the  agreement  be- 
tween the  parties,  judgment  was  entered  in  the  cause  in  favor 
of  defendant.  Afterwards  the  dffendant  put  in  a  switch  on 
the  south  side  of  the  street,  opposite  said  block  19,  and  there- 
upon the  plaintiff  brought  this  action,  alleging,  in  the  first 
count  of  his  complaint,  damages  by  reason  of  the  construction 
and  maintenance  of  said  railroad  in  front  of  his  lot  in  block 
20,  and,. in  the  second  count,  damages  to  his  said  lot  in  block 
19,  accrued  since  the  former  settlement  and  judgment,  by 
reason  of  the  continuance  of  said  railroad,  and  the  operation 
thereof,  and  of  the  construction  of  said  switch,  in  front  of  his 
said  lot  in  block  19.  The  defendant  denied  all  the  allegations 
of  the  complaint  other  than  those  of  incorporation,  pleaded 
its  license  from  the  municipal  authorities,  and,  as  a  separate 
defense  to  the  second  cause  of  actiun,  pleaded  the  former- 
settlement,  payment,  and  judgment  in  bar.  At  the  trial,  after 
the  jury  was  impaneled,  but  before  the  introduction  of  any 
evidence,  defendant  moved  the  court  for  leave  to  amend  its 
answer  by  pleading  the  former  settlement  and  judgment  as  a 
bar  to  all  tde  causes  of  action  set  out  in  the  complaint.     To 
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this  the  plaintiff  objected,  on  the  ground  that  the  amendment 
did  not  constitute  a  defense-  After  argument,  the  court  over- 
ruled the  objection,  and  the  amendment  was  made,  the  court 
not  imposing  terms,  to  which  plaintifl  excepted,  but  plaintiff 
asked  no  continuance  on  account  of  such  amendment.  Plaint- 
iff then  introduced  some  evidence  tending  to  show  dam- 
age to  his  lot  in  block  20  by  reason  of  the  construction  of  said 
railroad,  a  cut  of  18  inches  in  depth  having  been  made  in  the 
street-by  reason  thereof .  Defendant  then  introduced  the  judg- 
ment roll  in  the  former  case,  which  was  admitted  without  objec 
tion,  and  it  was  admitted  by  the  parties  that  the  parties  to 
that  action  were  the  same  as  to  this ;  that  the  railroad  men- 
tioned in  the  former  complaint  was  one  and  the  same  rail- 
road as  that  mentioned  in  this  case ;  that  plaintiff  at  the  time 
owned  the  same  lots  as  now,  and  was  then  the  owner  of  the 
same  cause  of  action  upon  which  he  now  claimed  under  his 
first  count  of  the  present  complaint ;  and  that  the  said  two 
lots  were  separated  by  a  distance  of  260  feet.  Plaintiff  then 
proposed  to  introduce  further  evidence  as  to  his  damage  to 
the  lot  situate  in  block  20,^ — the  cause  of  action  mentioned  in 
the  first  count  of  his  complaint, — but  the  court  ruled  the  same 
out,  on  the  ground  that  his  claim  for  such  damage  was  barred 
by  the  said  former  judgment.  Plaintiff  admitted  that  he  had 
no  claim  for  damage  to  his  lot  in  block  19  caused  by  the  con- 
struction of  the  railroad's  main  track.  The  record  fails  to 
show  the  introduction  or  offer  of  any  evidence  of  damage  by 
reason  of  the  construction  and  maintenance  of  the  switch. 
The  plaintiff  asked  the  court  to  instruct  the  jury  that  the 
former  settlement  and  judgment  were  not  a  bar  to  any  claim 
for  damages  done  to  the  lot  in  block  20;  that  such  damages, 
if  any,  constituted  a  separate  cause  of  action  from  that  sued 
for  in  the  former  case,  and,  if  any  such  were  found,  the  same 
should  be  included  in  a  verdict  for  plaintiff.  The  court  re- 
fused to  so  instruct  the  jury,  and,  on  the  contrary,  instructed 
the  jury  that,  as  the  case  was  presented,  the  only  question  for 
their  consideration  was  the  damages,  if  any,  done  to  the  lot 
in  block  19  by  reason  of  the  construction  and  operation  of  the 
switch  and  side  track  in  front  of  his  premises  in  that  block. 
To  all  these  rulings  the  plaintiff  excepted. 

We  think  there  was  no  error  in  the  rulings  or  instructions 
of  the  court  in  this  behalf  so  far  as  relates  to  any  damage  ac- 
cruing to  either  of  plaintiff's  lots  prior  to  and  up 
Binwoto  to  the  time  of  filing  his  complaint,  or  making  his 
wwor'*'  settlement  in  the  former  action.  The  elements  of 
letiu.  his  damage  up  to  that  time  may  have  been  multi- 

farious, but  tne  cause  of  it  was  a  unit, — the  con- 
struction and  operation  of  a  single  railroad,  which  was  com- 
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plete  at  the  time.  The  fact  that  it  damaged  two  lots  belong- 
ing to  the  same  man  at  the  same  time,  and  by  the  same  means, 
no  more  created  two  causes  of  action  than  if  two  horses  be 
longing  to  the  same  man  had  been  killed  by  a  single  collision 
with  a  locomotive;  and, this  has  been  held  to  constitute  but 
a  single  cause  of  action.  Brannenburg  v.  Indiana,  P.  &  C.  R. 
Co.,  13  Ind.  103.  Incases  of  tort,  the  question  as  to  the  num- 
berof  causes  of  action  which  the  same  person  may  have,  turns 
upon  the  number  of  the  torts,  not  upon  the  number  of  differ- 
ent  pieces  of  property  which  may  have  been  injured.  Each 
separate  tort  gives  a  separatecauseof  action,  and  but  a  single 
one.  I  Suth.  Dam.  183,  and  cases  cited.  Whenever  by  one 
act  a  permanent  injury  is  done,  the  damages  are  assessed 
once  forall.  3  Suth.  Dam.  372.  This  principle  is  established 
in  Marble  v.  Keyes,  9  Gray  (Mass.),  221,  and  in  very  many 
other  cases.  There  is  nothing  in  the  authorities  cited  by  ap- 
pellant in  conflict  with  this  view. 

Appellant  claims  that  he  was  entitled  to  recover  for  the 
damages  sustained  by  the  continued  operation  of  the  railroad 
after  the  settlement  and  judgment  in  the  former  case.  This 
claim  conflicts  with  the  authorities  already  cited,  but  under 
Hopkins  v.  Western  Pac.  R.  Co.,  50  Cal.  190,  and  Ford  v. 
Santa  Cruz  R.  Co.,  59  Cal.  290,  there  might  be  some  force  in 
the  argument,  if  there  was  anything  in  the  case  upon  which 
to  base  it.  But  the  record  shows  that  plaintiff  admitted  that 
he  had  no  claim  for  damages  to  the  lot  in  block  19  accruing 
after  the  date  of  the  former  complaint,  and  it  fails  to  show 
any  proof  of  damages  to  either  lot  after  that  date. 

Appellant  also  claims  that  he  was  entitled  to  recover  for 
the  damages  to  his  lot  in  block  19  by  reason  of  the  construc- 
tion and  operation  of  the  switch  and  side  track.  The  court 
■■"led  in  his  favor  in  that  regard,  and  he  proved  the  fact  of 
'*■£  construction  and  operation  of  the  switch  and  side  track, 
""t  his  record  fails  to  show  that  he  offered  to  prove  any  dam- 
^^s  by  reason  thereof.  We  cannot  therefore  disturb  the 
verdict  of  the  jury  in  that  regard. 

.Appellant  also  complains  of  the  action  of  the  court  in  per- 
™tting  the  answer  to  be  amended,  after  the  jury  was  im- 
P^neled^  and  in  denying  his  subseqi^ent  motion  to  strike  out 
r^^itnendment.  This  was  2  matter  entirely  in  the  discretion 
bi,  court.  The  plaintiff  does  not  seem  to  have  been  taken 
Z  Surprise,  or  to  have  suffered  any  injury  therefrom,  and  we 
I  not  perceive  that  there  was  any  abuse  of  discretion, 
■^^fi'mpnf-  aniH  nrripr  affirmpH 


^gment  and  order  affirmed. 

^  Concur: — Paterson,  J. 

■^ORKS,  J. — I  concur  in  the  judgment.     Under  the  circum- 
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Stances  of  this  case,  the  lots  claimed  to  have  been  affected  ly- 
ing  near  to,  if  not  adjoining-,  each  other,  and  the  road  being 
completed  at  the  time  the  first  action  was  brought,  the  settle- 
ment of  that  case  was  rightly  held  to  be  a  bar  to  the  second 
action.  But  a  case  might  arise  where  a  road  being  con- 
structed would  pass  over  and  affect  two  tracts  of  land  owned 
by  the  same  person,  the  tracts  being  a  long  distance  apart, 
and  that  part  of  the  road  affecting  one  piece  of  land  be  con- 
structed long  before  the  part  affecting  the  other  piece.  In 
such  a  case  the  construction  of  the  whole  road  could  not, 
with  any  propriety,  be  treated  as  but  one  act,  and  the  land- 
owner be  compelled  to  delay  his  action  until  the  whole  road 
is  completed,  and  join  his  action  for  damages  to  both  pieces 
of  land,  or  bring  his  action  for  both,  when  it  may  be  uncer- 
tain whether  the  last  part  of  the  road  will  ever  be  completed 
or  not.  Under  such  circumstances,  separate  actions  should 
be  allowed,  and,  in  my  judgment,  the  opinion  of  Mr.  Justice 
Fox  is  too  broad  in  its  language  in  this  respect. 


Midland  R.  Co. 

(i2S  Indiana,  4j6l) 


Railroad  in  Stra«t— Action  by  Abutting  Owner— Ejactment  or  injunction— 
Eftoppel. — An  abutting  owner  may  maintain  an  action  for  damages  against 
a  railroad  company  wliicii  wrongfully  builds  its  track  upon  a  street.  Bui 
where  he  stands  by  without  objecting,  until  the  ti(;hl3  of  the  public  and 
third  parties  have  intervened,  he  cannot  maintain  either  ejectment  or  in* 
junction. 

SamB— Limitation  of  Action.—  An  action  (or  damages  for  injury  to  prop- 
erty by  the  wrongful  construction  of  a  railroad  in  a  street,  must  be  brought 
within  six  years  from  the  completion  of  the  grade,  or  it  will  be  barred  by 
the  statute  of  limitations  which  limits  to  si.^  years,  actions  for  injuries  to 
real  property. 

Appeal  from  Montgomery  County  Circuit  Court. 

L.  J.  Coppagc.  for  appellants, 

Henry  Crmvford  and  Titos.  F.  Davidson,  for  appellee. 

Elliott,  J. — The  material  questions  in  this  case  arise  upon 
the  ruling  of  the  trial  court  awarding  the  appellee  Judgment 
ci»  lUted.  "P°"  ^^^  special  verdict.  The  facts  contamed in  the 
verdict  are  these:  On  the  2d  of  April,  1872,  the  board 
of  trustees  of  the  town  of  Ladogaadopted  a  resolution  licensing 
the  Anderson,  l-ebanon&  St.  Ilouis  Railroad  Company  to  con- 
struct a  railroad  track  along  a  street  in  the  town,  upon  which 
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Street  the  appellant  was  an  abutting  owner.  In  the  year  1873, 
the  company  named  "constructed  a  grade"  along  the  street,  and 
for  that  purpose  dug  excavations  and  built  embankments.  The 
grade  was  .visible,  and  was  part  of  a  continuous  line.  In  No- 
vember, 1875,  the  company  named  conveyed  all  its  property 
and  franchises  by  mortgage,  and  this  mortgage  was  duly  fore- 
closed by  a  decree  of  the  circuit  court  of  the  United  States  for 
the  district  of  Indiana.  On  this  decree,  a  sale  was  made  to  the 
appellee,  and  a  deed  duly  executed  to  it  in  July,  1885.  The 
grade  remained  without  substantial  change  until  September, 
1887,  and  the  appellee  constructed  its  track  upon  the  grade 
during  that  month. 

The  appellant,  as  the  owner  of  the  fee,  had  a  right  of  action 
against  the  appellee.  It  is  now  well  settled  by  our  own  de- 
cisions that  tne  owner  of  the  fee  of  a  street  may 
maintainanactionagainstarailroad  company  which  *>•■»«"•■ 
wrongfully  builds  its  track  upon  the  street;  and  H^^^"" 
the  great  weight  of  modern  authority  sustains  this  or iijaicuiw, 
doctrine.  Cox  v.  Louisville,  N.  A.  &  C.  R.  Co.,  48 
Ind.  178  ;  Terre  Haute  &  I.  R.  Co.  v.  Scott.  74  Ind.  29,  3  Am. 
&  Eng.  R.  Cas.  208 ;  Burkham  z:  Ohio  &  M.  R.  Co.,  122  Ind. 
344,  43  Am.  &  Eng.  R.  Cas.  153.  Vide  authorities  cited  note 
I,  p.  52S,  Elliott,  Roads  &  S.  Where  there  is  no  element  of 
waiver  or  estoppel  the  owner  of  the  fee  may  maintain  eject- 
ment,  or  he  may  have  equitable  relief  by  injunction  in  the 
proper  case.  Terre  Haute  &  S.  E.  R.  Co.  v.  Rodel,  89  Ind. 
128.  10  Am.  &  Eng.  R.  Cas.  384;  Indiana,  B.  &  W.  R.  Co.  i'. 
Allen,  113  Ind.  581,  (t'l^i- authorities  cited  p.  582,')  et  seq.;  Mid- 
land R.  Co.  V.  Smith,  113  Ind.  233.  But  where  he  stands  by, 
without  objecting,  until  the  rights  of  the  public  and  of  third 
parties  have  intervened,  it  is  held,  upon  the  ground  of  public 
policy,  that  he  cannot  recover  the  possession  of  the  land,  nor 
maintain  injunction.  Jfidland  R.  Co.  v.  Smith,  supra  ;  Terre 
Haute  &  S.  E.  R.  Co.  !■.  Allen,  supra;  Louisville,  N.  A.  &  C. 
R.  Co.  V.  Beck,  1 19  Ind.  124  ;  Midland  R.  Co.  i\  Smith.  125 
Ind.  509, 44  Am.  &  Eng.  R.  Cas.  222  ;  Strickler  v.  Midland  R. 
Co.,  125  Ind.  412,  (October  15,  1890.1  In  this  case,  the  grade 
constructed  in  1S73  was  notice  to  the  appellant  that  the  ap- 
pellee's predecessor  claimed  the  right  to  construct  a  railroad 
track  upon  the  street,  as  the  licensee  of  the  municipal  corpo- 
ration, for  the  character  of  the  work  was  such  as  to  impart 
notice.  Paul  t'.  Connersville  &  N.  J.  R.  Co.,  51  Ind.  527; 
Jefferson vi lie,  M.  &  I.  R.  Co.  v.  Oyler,  60  Ind.  383  ;  Indiana, 
B.  &  VV.  R.  Co.  V.  McBroom,  114  Ind.  198,  33  Am.  &  Eng.  R. 
Cas.  90.  The  appellant  therefore  had  notice  as  early  as  1873 
that  a  railroad  company  intended  to  construct  a  track  upon 
the  street,  and  knew  that  it  had  prepared  the  grade  for  that 
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purpose,  and  it  is  too  late  for  him  to  maintain  ejectment,  or 
secure  an  injunction.  His  silence  and  inactivity  did  more 
than  impair  his  remedy.  It  destroyed  his  right  of  action  for 
possession  as  well  as  tor  an  injunction.  It  does  not  follow 
that,  because  the  appellant  cannot  sue  for  an  injunction  or 
maintain  an  action  of^ejectment,  he  is  remediless  ;  on  the  con- 
trary, as  is  clearly  indicated  in  several  cases,  and  directly 
decided  in  one  case  at  least,  he  may  maintain  an  action  for 
damages.  Indian^,  B,  &  W.  R.  Co.  v.  Allen,  113  Ind.  308; 
Indiana,  B.  &  W.  R.  Co.  v.  Allen,  113  Ind.  581  ;  Strickler  :■. 
Midland  R.  Co.,  supra. 

In  Indiana,  B,  &W.  R,  Co.  k.  Allen,  jK/ra,  it  was  said:  "We 
'  do  not  controvert  ihe  doctrine  that  acquiescence  will  not 
preclude  a  recovery  of  damages.  That  we  affirm  to  be  the 
true  doctrine.  Unless  prolonged  until  the  statute  of  limita- 
tions has  run,  an  action  for  damages  will  lie  ;  after  that  period, 
however,  it  is  conclusively  presumed  that  the  damages  have 
been  paid,"  ytWc  opinion  p.  584-  This  doctrine  is  sustained 
by  the  cases  of  Rusch  v.  Milwaukee,  L.  S.  &  W.  R.  Co.,  11, 
54  Wis.  136,  6  Am.  &  Eng.  R.  Cas.  609 ;  Evans  v.  Missouri,  1. 
&  N.  R.  Co.,  64  Mo.  453. 

If  the  appellant  had  brought  this  action  before  the  statute  ^ 
of  limitations  had  run,  we  have  no  doubt  that  he  would  be  * 

entitled  to  recover  damages  for  the  injury  to  his 
•(««'"'"  ""^  property.  It  is  evident  from  what  has  been  said 
that  the  only  right  of  action  which  the  appellant  is 
in  a  situation  to  assert  is  one  for  injury  to  property.  He  can- 
not recover  the  property  itself,  nor  can  he  have  an  action  on 
a  contract,  for  there  is  no  contract ;  so  that  if  he  had  any  right 
of  action  at  all,  it  must  be  for  the  injury  to  him  as  the  owner 
of  the  fee.  This  injury  consists  in  making  a  wrongful  use  of 
his  land,  and  his  right  of  action  is  for  the  damages  resulting 
from  that  wrong.  It  was,  therefore,  correctly  held  in  Strick- 
ler V.  Midland  R.  Co.,  supra,  that  the  six  years  statute  is  ihe 
one  which  rules  the  case.  It  cannot  be  successfully  con- 
tended that  each  day's  continuance  of  the  wrong  gave  a  fresh 
cause  of  action,  for  the  occupancy  of  the  street  was  for  a  per- 
manent purpose,  and  of  this  purpose  the  acts  done  under  the 
license  from  the  town  gave  full  notice.  Where  there  is  an 
occupancy  of  a  street  for  a  permanent  purpose,  as  for  the  pur- 
pose of  building  and  operating  b  railroad,  the  abutting  owner 
cannot  maintain  an  action  for  each  day's  occupancy.  The 
case  is  entirely  different  from  one  wherein  the  wrong  is  a 
mere  fugitive  or  temporary  trespass,  or  a  mere  entry  without 
color  of  right,  for  the  work  undertaken  was  in  its  nature  per- 
manent, and  there  was  color  of  right  under  the  license  granted 
by  the  municipality.     If  a  railroad  company  could  be  sued 
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for  each  day's  occupancy,  the  burden  imposed  upon  it  would 
be  a  grievous  one,  which  no  principle  of  justice  would  justify. 
If  the  property  owner,  by  one  action,  can  recover  all  the  dam- 
ages he  suffers,  he  secures  all  that  justice  can  award,  and  the. 
railroad  company  is  compelled  to  pay  all  that  equity  demands. 
The  doctrine  that  successive  actions  cannot  be  maintained  in 
such  cases  as  this,  and  that  the  property  owner  must  recover 
once  for  all,  has  been  again  and  again  asserted  by  this  court. 
White  V.  Chicago,  St.  L.  &  P.  R.  Co.,  122  Ind.  3 17,43  Am.  &  Eng. 
It.  Cas.  156;  City  of  Lafayette  v.  Nagle,  113  Ind.  425,  22  Am, 
&.  Eng.  Corp.  Cas.  41 1 ;  Indiana,  B.  &  W.  R.  Co.  v.  Allen,  113 
Ind.  308  ;  City  of  Terre  Haute  v.  Hudnut,  1 13  Ind.  542, 18  Am. 
&  Eng.  Corp.  Cas.  302 ;  City  of  North  Vernon  v.  Vocgler  103 
Ind.  3 14. 1 3  Am.  &  Eng.  Corp.  Cas.  434;  Burrow  v.  Terre  Haute 
&  L.  R.  Co.,  107  Ind.  432, 29  Am.  &  Eng.  R.  Cas.  574;  Lafayette 
Gravel-Road  Co.  v.  Stockton.  43  Ind,  328 ;  Lafayetle,  etc., 
Co.  I.  New  Albany  &S.  R.  Co.,  13  Ind.  90.  Theciecisions  of 
other  courts  assert  the  .same  doctrine.  Viiic  authorities  cited 
in  note,  p.  199.  Elliott,  Roads  &S.  The  rule  that  a  property 
owner  must  recover  once  for  all  docs  not  preclude  nim  from 
recovering  damages  for  injuries  resulting  to  his  property 
from  negligence  in  operating  the  railroad,  for  the  abutter's 
right  of  action  for  damages  caused  by  culpable  negligence  in 
operatiiigarailroad  rests  upon  an  entirely  different  ground 
from  that  upon  which  rests  the  right  of  action  for  injury  to  his 
property  by  the  wrongful  entry.  White  v.  Chicago,  St.  L. 
&  P.  R.  Co.,  snpra.  A  railroad  company  which  obtains  the 
privilege  of  using  a  street,  and  pays  damages  to  the  abutting 
owner,  secures  a  right  to  use  the  street  iu  a  reasonable  ana 
necessary  manner,  but  it  does  not  secure  a  right  to  use  it  in  a 
culpablv  negligent  manner,  to  the  injury  of  abutting  prop- 
erty, fiut  there  is.  here  no  o.uestion  as  to  the  mode  in  which 
the  appellee  operated  its  railroad,  for  the  single  question  is 
as  to  the  right  of  the  appellant  to  recover  for  the  injury  done 
to  his  property  by  the  wrongful  occupancy  of  the  street  upon 
which  it  abuts,  so  that  the  case  comes  within  the  rule  that  the 
abutting  owner  must  recover  once  for  all,  and  falls  within  the 
statute  limiting  the  time  within  which  actions  for  injuries  to 
property  shall  be  brought.  In  holding,  as  we  did  in  Strick- 
ler  f.  Midland  R.  Co.,  supra,  and  as  we  do  here,  that  the  ap- 
pellant's  right  of  action  is  barred  bv  the  si-t-years  statute,  we 
are  supported  by  adjudged  cases  which  assert  that,  where  no 
claim  IS  made  within  the  period  of  limitation,  it  is  conclusive- 
ly presumed  to  have  been  paid.  Midland  R.  Co.  f.  Smith, 
13$  Ind.  509,  (September  18,  iSgo;')  Blair  v.  Kiger,  iii  Ind. 
193;  Brookville  &  M.  Hydraulic  Co.  v.  Butler,  91  Ind.  134. 
Tfc// authorities  cited  note  4,  p.  206,  Elliott,  Roads  &  S.     If 
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it  be  just  to  presume  payment  of  compensation  in  one  case^ 
so  it  must  be  in  all  cases  of  like  character.  The  presumptioa 
must  be  made,  or  else  the  long  settled  rule  that  statutes  of 
limitations  are  statutes  of  repose  must  be  disregarded.  The 
decision  of  the  trial  court  must  be  sustained,  upon  the  ground 
that  the  facts  stated  in  the  special  verdict  show  that  the  ap- 
pellant's  right  of  action  is  barred  by  the  statute  of  limitations. 

Judgment  affirmed. 

Construction  of  Railroad  In  Strest— Right  of  Abutting  Owner  to  Maintain 
Ejectment  or  tnjunction.— See  Tomkins  v.  Augusta  &  K,  R.  Co.,  43  Am.  & 
Eng.  R.  Cas.  117,  note  1 29 ;  Taylor  i'.  Bay  City  St.  R.  Co.  (Mich.).  43 /rf- 
335  ;  Georgia  S.  &  F.  R.  Co.  v.  Ray,  (Ga.).  43  W.  95 ;  Fcwg  v.  Nevada, 
California  Is  Oregon  R,  Co.,  (Nev.l,  43  /rf.  105  ;  Harbach  j'.  Des  Moines  & 
K.  C.  R,  Co.(Iowa).  43/"'.  H5. 

Right  of  Abutting  Owner  to  Enjoin  Conetruetion  of  Railroad  Along  High* 
way.— In  Yates  v.  Town  of  West  Grafton,  (W.  Va.,  March  7, 1891).  12  S.  E. 
Rep.  1075.  it  was  held  that  the  owner  of  lots  and  lands  adjoining  a  county 
road  which  has  been  included  within  the  timilsofan  incorporated  town, 
along  which  such  railroad  is  constnicled,  whether  they  own  the  fee  in  the 
ground  occupied  by  the  road  or  not,  cannot  enjoin  the  railroad  company 
from  constructing  its  railroad  alone  the  road  in  the  manner  required  by 
the . statute,  unless  the  injury  iherelrom  will  entirely  destroy  the  value  of 
his  property,  and  thereby  be  equivalent  to  a  taking  of  it  by  said  railroad 
company.  The  court  said  :  "  Our  Code,  (chapter  54,  §  50,)  among  other 
things,  expressly  confers  upon  railroads  the  power  to  construct  such  rail- 
ways ■  across,  along,  or  upon  any  sireatn  of  water,  watercourse,  street, 
highway,  road,  turnpike,  or  canal  which  the  route  of  such  railroad  shall 
intersect  or  touch  ;  but  such  corporation  shall  restore  the  stream,  water 
course,  street,  highway,  road,  turnpike,  orcanai  thus  intersected  or  touched 
to  its  former  state,  or  to  such  slate  as  not  unnecessarily  to  have  impaired 
its  usefulness,  and  to  keep  such  crossing  in  repair ;  *  ♦  •  provided, 
that,  in  case  of  the  construction  of  said  railroad  along  highways,  roads. 
turnpikes,  or  canals,  such  railroads  shall  either  first  obtain  the  consent  o( 
the  lawful  authorities  having  control  or  jurisdiction  of  the  same,  or  con- 
demn the  same,  under  the  provisions  of  section  48  of  this  chapter  ; '  and 
Dillon's  Municipal  Corporations  (volume  2,  §666)  asserts  the  law  upon  this 
subject  as  follows  1  ■  The  plenary  power  of  the  legislature  over  streets  and 
highways  is  such  that  it  may,  in  the  absence  of  special  constitutional  re- 
striction, vacate  or  discontinue  the  public  easement  in  them,  or  invest  rnu- 
nicipal  corporations  with  this  authority.  Without  a  judicial  determina- 
tion, a  municipal  corporation,  under  the  authority  conferred  in  its  charter 
'  to  locate  and  establish  streets  and  alleys,  and  vacate  the  same. '  may  con- 
stitutionally order  the  vacation  of  a  street :  and  this  power,  when  exer- 
cised with  due  regard  to  individual  rights,  will  not  be  restrained  at  the  in- 
stance of  a  property  owner  claiming  that  he  is  interested  in  keeping  open 
the  streets  dedicated  .to  the  public.  Under  the  law,  then,  as  it  exists,  the 
municipal  authorities  of  said  town  having  the  right  to  authorize  said  rail- 
road company  to  construct  and  operate  its  railroad  along  a  portion  of  said 
road  lying  within  the  limits  of  said  town ;  and  said  railroad,  under  the  statute, 
having  the  power  toaccepl  said  use  and  privilege,  and  to  construct  its  railroad 
along  said  road,  it  being  expressly  provided  in  the  statute  that,  in  so  doing 
'  such  railroad  shall  restore  the  road  so  intersected  or  touched  to  its  for- 
mer state,  or  to  such  a  state  as  not  unnecessarily  to  impair  its  usefulness ; ' 
and  it  having  been  held,  as  we  have  seen,  in  Morris &E.  R.  Co.  !■,  Newark, 
10  N.  J.  Eq.  352.  that '  the  authority  to  use  a  public  highway  for  the  pur- 
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pose  of  a  railroad,  retaining  the  use  o£  such  highway  for  all  ordinary  pur- 
poses, subject  only  to  the  inconvenience  of  the  railroad,  is  not  such  taking 
of  private  property  from  the  owner  of  the  fee  of  the  adjacent  lands  as  is 
contemplated  by  the  provision  of  tht  constitution  in  reference  thcrelo  ' — 
my  conclusion  is  that  the  plaintiff  by  his  bill  and  exhibfts  has  not  pre- 
sented such  a  case  as  would  entitle  him  to  the  relief  prayed  tor.  " 

Sams — Special  Damage  not  Suffersd  by  the  Public  In  Qeneral.^In  Chicago 
St.  L.  &  P.  R.  Co.  V.  Eisert,  (Ind.,  Feb.  4.  i8gi),  36  N.  E.  Rep.  759,  the 
owner  of  property  abutting  upon  a  highway  applied  for  a  restraining  order 
prohibitiiw  the  defendant  railroad  company  from  constructing  an  addi- 
tional track  on  the  street  in  front  of  her  property.  The  complaint  alleged 
that  defendant  railroad  company  was  proceeding  to  lay  a  track  within 
eight  feet  of  the  curb  stone  in  the  street  in  front  of  plainlifl's  premises, 
while  the  ordinance  authorizing  the  use  of  the  street  directed  the  road  to 
be  located  1 5  feet  from  the  curb  stone,  and  to  raise  the  grade  of  the  street 
above  the  established  grade,  which  it  had  no  right  to  do.  obstructing  the 
street,  and  entirely  cutting  off  plaintiff's  only  means  of  ingress  and  egress 
by  wheeled  vehicles,  endangering  her  property  by  fire,  and  the  lives  of  her 
family,  obstructing  the  natural  flow  of  the  water,  and  turning  it  upon  her 
premises,  /id^,  that  it  stated  a  case  of  special  damage  not  suffered  by  the 
public  in  general,  and  showed  the  right  to  an  injunction. 

Action  to  Enjoin  Maintenance  of  Railroad  in  Street  and  for  Damages— Sin* 
gle  Caute  of  Action.^In  Shcpard  ^..Manhattan  R.  Co..  117  N.  Y,  442,  it 
was  held  that  a  complaint  seeking  to  enjoin  the  maintenance  of  an  elevated 
railroad  upon  a  street  in  front  of  plaintifT's  properly,  and  for  damages 
caused  by  its  maintenance,  contains  but  a  single  cause  of  action. 

Acquiescence  of  Landowner  in  Construction  of  Road —Injunction  or  Eject* 
ment— Waiver  of  Landownor's  Right. — A  landowner  who  stands  by  and  per- 
mits a  railroad  company  to  enter  and  construct  its  road  upon  a  street  or 
complete  its  grade,  or  expend  a  considerable  amount  of  money  in  the  con- 
struction of  its  roadbed,  thereby  u/aives  his  right  to  maintain  cither  an  ac- 
tion of  ejectment  or  for  an  injunction  to  prevent  further  prosecution  of  the 
work.  But  if  the  company  has  unlawfully  entered  upon  the  land,  the  owner 
may  maintain  an  action  for  damages,  or  institute  proceedings  under  the 
statute  torthe  assessment  of  his  damages.  Strickler  v.  Midland  R.  Co.,  125 
Ind.  41  z. 

Dissolution  of  Injunction  on  Bond. — An  injunction  to  prohibit  the  con- 
struction of  a  public  work,  the  building  of  which  involves  no  taking  or  in- 
vasion of  plaintiff's  property,  but  only  an  alleged  consequential  damage  to 
its  value,  which  is  conjectural  and  incapable  of  ascertainment  until  after 
the  construction,  may  be  properly '        '    '  ■-'    - 

of  article  !  ^6  of  the  constitution. 
41  La.  Ann;  827. 

An  injunction  to  prevent  a  street  railroad  company  from  building  its 
track  will  be  dissolved  where  the  company  gives  a  sufficient  bond  condi- 
tioned to  pay  the  plaintiff  all  damages  done  hispropcrty,  where  the  evidence 
as  to  damage  is  conflicting  and  it  is  doubtful  whether  any  damage  will  be 
sustained  by  plaintiff.     Fouche  i'.  Rome  St.  R.  Co.,  84  Ga,  233. 

Umitation  of  Action  to  Recover  Damages  for  Construction  of  Railroad  in 
Street. — Where  a  railroad  company  unlawfully  entered  and  took  possession 
of  a  street,  and  constructed  and  completed  its  grade,  the  cause  of  action  of 
the  abutting  landowner  thereupon  accrued,  and  under  section  292,  Ind. 
R.  S.  i88r.  which  limits  actions  for  injuries  to  real  property  to  six  years, 
the  action  must  be  brought  within  six  years  from  the  completion  of  the 
grade,  or  it  is  barred.     Strickler  i'.  Midland  R.  Co.  125  Ind.  412. 

Injury  Caused  by  Laying  Additional  Trades  in  Street— Limitation  of  Ac- 
tion.— The  owner  of  property  abutting  upon  a  street  in  which  a  railroad 
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company  has  wrongfully  constructed  a  number  of  tracks,  and  which  it  uses 
for  a  switch  yard,  can  recover  damages  for  injuries  to  his  property  occa- 
sioned by  the  company's  laying  and  using  a  number  of  additio[ial> tracks, 
although  the  original  tracks  which  diti  not  damage  his  property  were  laid 
more  tTian  twoyears — the  period  of  limitation— before  suit  was  brought 
ior  the  damage  caused  by  tne  additional  tracks.  Gulf,  C.  &S.  F.  R.  Co. 
V.  Necco,  (Texas  Sup.  Ct..  March  21,  1891),  15  S,  W.  Rep.  iioi. 


Rapid  Transit  Street  Railway  Co. 

{JVeiv  Jersey  Court  of  Cfiatuery,  December  6,  iSgo) 

Ownorship  of  Land  in  Str«et.— The  ownership  in  land  over  which  a  Street 
has  been  laid  is.  for  all  substantial  purposes,  in  the  public,  although  the 
owner  retains  the  naked  fee,  and  the  right  of  the  public  to  use  it  (or  pub- 
lic travel  is  the  primary  and  superior  right. 

Rightof  Public  to  Die  Strftet—Land  taken  for  a  street  is  taken  for  all  lime, 
and  compensation  is  made  once  for  all.  and,  by  the  taking,  the  public  ac- 
quire the  right  to  use  it  for  travel,  not  only  by  such  means  as  were  in  use 
when  the  land  was  acquired,  but  by  such  other  means  as  new  wants  and  the 
improvements  of  the  age  may  render  necessary. 

What  Constitutet  L«gitimate  Ut»  of  Str««t.— Any  use  of  a  street  which  is 
limited  to  an  exercise  of  the  right  of  passage,  and  which  is  confined  to  a 
mere  use  of  the  public  easement,  whether  it  be  by  old  methods  or  new,  and 
which  does  not,  m  any  substantial  degree,  destroy  the  street  as  a  means  of 
free  passage,  common  to  all  the  people,  is  a  legitimate  use,  and  within  the 
purposes  Kir  which  the  public  acquired  the  land. 

Obstruction  of  Highway— Right  of  Action  by  Individual. —An  individual 
cannot  maintain  an  actionfor  injur)'  caused  by  obstructing  a  highway  un- 
less he  suffers  some  private,  direct,  and  material  damage  beyond  the  public 
at  large,  as  well  as  damage  otherwise  irreparable.  Mere  diminution  of  the 
value  of  hisproperty  by  the  nuisance,  without  irreparable  mischief,  will  not 
furnish  any  foundation  for  equitable  relief. 

Same— A  Preliminary  Injunction  will  not  be  granted  where  either  the  com- 
plainant's right  is  in  doubt  or  where  the  damage  which  will  result  from  an 
invasion  of  his  right  is  not  irreparable. 

An  Abutting  Owner  ii  Allowed  to  Exercite  Privileges  on  the  Sidewalk,  in 
front  of  his  premises,  which  he  may  not  exercise  elsewhere  in  the  street, 
because  he  is  chargeable  with  the  whole  expense  of  maintaining  the  side- 
Use  of  Highway  by  4 butter.— When  not  restrained  by  ordinance  or  other- 
wise, an  abutter  may  use  the  highway  in  front  of  his  premises  for  loading 
and  unloading  goods,  for  vaults  and  chutes,  for  awnings  and  shade  trees, 
but  only  on  condition  that  he  does  not  interfere  with  the  safety  of  jjublic 
travel.    The  public  right  is  paramount,  and  that  of  the  abutter  subordinate. 

Exercise  of  Corporate  Franchise — Implied  Powers. — Where  a  corporation 
isauthori7ed  by  a  general  grant  to  exercise  a  franchise  or  to  carry  on  a 
business,  and  the  grant  contains  no  words  either  defining  or  limiting  the 
powers  which  the  corporation  may  exercise,  it  will  take,  by  implication, all 
such  powers  as  are  reasonably  necessary  to  enable  it  toaccomplish  the  pur- 
poses of  itsei — •' — 
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Eierciieof  Power  by  Municipal  Corporation^Method. — Where  no  method 
is  prescribed  by  law  in  which  a  municipality  shall  exercise  its  powers,  but 
it  is  left  frectodelerrainethe  method  for  itself,  it  may  act  either  by  resolu- 

Elactric  Rail way~ Pol H  in  Street— New  Servitude.— Placing  poles  in  the 
middle  of  the  street,  for  the  purpose  oi  using  electricity  for  street  car  pro- 
pulsion, does  not  impose  a  new  servitude  on  the  land  in  the  street, — the 
poles  facilitate  the  use  of  the  street  as  a  public  way. 

NewMethodof  Using  Strsot— Additional  Servitude-— The  question  whether 
a  new  method  of  using  a  street  for  public  travel  results  in  the  imposition  of 
an  additional  burden  on  the  land  or  not.  must  be  determined  by  the  use 
which  the  new  method  makes  of  the  street,  and  rot  by  the  motive  power 
which  it  employs  in  such  use. 

Lamp-postt  and  Other  Appropriate  Initrumentt  may  be  lawfully  erected  in 
the  streets  of  a  city  for  the  purpose  oC  lighting  tttem  at  night. 

Ok  application  for  an  injunction,  heard  on  bill  and  affidavits 
and  answer  and  affidavits. 
John  R.  Emery  and  Frederick  IV.  Stevens,  for  complainant. 
Chandler  \V.  Riker  and  Theodore  Runyon,  for  defendant. 

Van  Fleet  V.  C. — The  complainant  owns  lands  abutting- 
on  Kinney  street  and  Belmont  avenue  in  the  city  of  Newark. 
His  lands  have  a  frontage  on  Kinney  street  of  236  c^^^t^ 
feet,  and  on  Belmont  avenue  of  about  133  feet. 
His  title  extends  to  the  middle  of  the  street.  The  defendant 
is  a  street  railway  corporation.  It  was  organized  under  a 
general  statute  approved  April  6,  1886,  entitled  "An  act  to 
provide  for  the  incorporation  of  street  railway  companies, 
and  to  regulate  the  same,"  (Supp.  Revision,  363.)  The  de- 
fendant has  laid  two  railroad  tracks  in  Kinney  street,  and  in- 
tends to  lay  two  others  in  Belmont  avenue.  One  of  those  laid 
in  Kinney  street  is  on  that  part  of  the  street  in  which  the  com- 
plainant owns  the  fee  of  the  land.  No  claim  is  made  that 
these  tracks  were  put  down  without  authority  of  law,  or  in 
violation  of  the  complainant's  rights.  They  are  unquestion- 
ably lawful  structures.  They  were  put  down  by  permission 
of  the  city  authorities,  and  under  their  supervision.  The  de- 
fendant intends  to  use  electricity  as  the  propelling  power  of 
its  cars,  and,  for  the  purpose  of  applying  this  force  to  the 
motors  on  its  cars,  it  has,  with  the  permission  of  the  city  au- 
thorities, erected  three  iron  poles  in  the  eenter  of  Kmney 
street,  and  strung  wires  thereon.  The  poles  stand  partly  on 
the  complainant's  land.  The  erection  of  these  poles,  ana  the 
use  to  which  the  defendant  intends  to  apply  them,  constitute 
the  only  grounds  on  which  the  complainant  rests  his  right  to 
the  rehefhe  asks.  The  bill  describes  these  three  poles  as 
standing  II I  feet  distant  from  each  other,  about  20  feet  in 
height,  10  inches  by  6  in  diameter  at  the  base,  set  in  a  guard, 
or  frame  in  the  form  of  an  inverted  cup,  which  at  its  base  is 
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22  inches  bv  18  in  diameter.  To  what  depth  below  the  sur-  . 
face  the  poles  havcUeen  sunk,  or  what  are  the  dimensions  of 
the  part  extending  below  the  surface,  or  whether  they  have 
been  put  in  the  earth  at  all,  or  siraplj'  set  up  on  the  surface, 
are  matters  in  respect  to  which  neither  the  bill  nor  the  an- 
swer gives  any  information  whatever.  Both  pleadings,  how- 
ever, agree  that  the  poles  stand  in  the  center  of  the  street,  so 
that  it  is  an  undisputed  fact  in  the  case  that  the  whole  extent 
of  the  land  of  the  complainant  occupied  by  either  the  poles  or 
the  guards  are  3  spaces  of  9  inches  by  li ,  and  that  the  spaces 
so  occupied  are  in  that  part  of  the  street  where  the  right  of 
the  public  is,  for  purposes  of  travel,  paramount  as  against  the 
complainant.  The  poles  were  erected  without  the  consent  of 
the  complainant  ana  without  compensation  to  him.  No  com- 
pensation is  intended  to  be  made.  The  complainant  insists 
that  the  erection  of  the  poles  imposed  a  new  and  additional 
servitude  on.his  land  in  the  street, — in  other  words,  that  his 
laTid,  by  the  erection  of  the  poies,  has  been  appropriated  toa 
purpose  for  which  the  public  have  no  right  to  use  it.  If  his 
insistment  is  true,  it  is  obvious  that  his  constitutional  rights 
have  been  violated,  for  one  of  the  most  important  guaranties 
of  the  constitution  is  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation.  It  is  likewise  ob- 
vious that,  if  the  complainant'sconstitutional  rights  have  been 
invaded  by  the  erection  of  the  poles,  he  is  entitled  to  pro- 
tection by  injunction,  for  that  is  the  only  remedy  which  will 
adequately  redress  his  wrong.  It  is  the  only  judicial  means 
bv  which  that  which  has  been  taken  from  a  citizen  in  violation 
o!  the  rights  secured  to  him  by  the  constitution  can  be  effect- 
ually restored  to  him.  The  complainant  asks  that  the  defend- 
ant may  be  enjoined  from  erecting  poles  on  his  land  in  Bel- 
mont avenue,  and  also  from  making  any  use  of  those  erected 
on  his  land  in  Kinney  street. 

The  question  on  which  the  decision  of  the  case  must  turn 
is  this  :  Has  the  complainant's  land  in  the  street  been  appro- 
priated to  a  purpose  for  which  the  public  have  no 
Oirieribip  of  right  to  usc  it  ?     It  is  of  the  first  importance  in  dis- 
limt"  cussing  this  question  to  keep  constantly  before  the 

mind  rhe  fact  that  the  /oc/is  in  quo  is  a  public  high- 
way, where  the  public  right  of  free  passage,  common  to  all 
the  people,  is  the  primary  and  superior  right.  The  complain- 
ant has  a  right  in  the  same  land.  He  holds  the  fee  subject 
to  the  public  easement,  but  his  right  is  subordinate  to  that  of 
the  public,  and  so  insignificant,  when  contrasted  with  that  of 
the  public,  that  it  has  been  declared  to  be  practically  without 
the  least  beneficial  interest.  Mr.  Justice  DepuE,  in  pronounc. 
ing  the  judgment  of  the  court  of  errors  and  appeals  in  Ho. 
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boken  L,  &  Improvement  Co.  v.  Hoboken,  36  N.  J.  Law,  540, 
551,  said  :  "  Avith  respect  to  lands  over  which  streets  have 
been  laid,  the  ownership,  for  all  substantial  purposes,  is  in  the 
public.  Nothing  remains  in  the  original  proprietor  but  the 
naked  fee,  whicn  on  the  assertion  of  the  public  right  is  di- 
vested of  all  beneficial  interest."  This  view  was  subsequently 
enforced  by  the  same  court  in  Sullivan  v.  North  Hudson  R, 
Co.,  51  N.  J.  Law,  518,  543,  40  Ani.  &  Eng.  R.  Cas,  324.  Both 
the  nature  and  extent  of  the  public  rignt  are  well  defined. 
Lands  taken  from  streets  are  taken  for  all  time,  and,  if  taken 
upon  compensation,  compensation  is  made  to  the  owner  once 
for  all.  His  compensation  is  awarded  on  the  basis  that  he  is 
to  be  deprived  perpetually  of  his  land.  The  lands  are  ac- 
quired for  the  purpose  o£  providing  a  means  of  free  passage, 
common  to  ail  the  people,  and  consequently  may  be  rightfully 
used  in  any  wa}-  that  will  subserve  that  purpose.  By  the  tak- 
ing, the  public  acquire  a  right  of  free  passage  over  every  part 
of  the  land,  not  only  by  the  means  in  use  when  the  lands  were 
taken,  but  by  such  other  means  as  the  improvements  of  the 
age,  and  new  wants,  arising  out  of  an  increase  in  population, 
or  an  enlargement  of  business,  may  render  necessary. 

It  is  perfectly  consistent  with  the  purposes  for  which 
streets  are  acquired  that  the  public  authorities  should  adapt 
them,  in  their  use,  to  the  improvements  and  con- 
veniences  of  the  age.  Morris  &  E.  R,  Co.  v.  New-  H^JJ^'^^.J, 
ark,  10  N  J,  Eq.  352,  357.  This  is  the  principle  on  atjbt  ued. 
which  it  has  been  held  that  a  street  railwaj-,  oper- 
ated by  animal  power,  does  not  impose  a  new  servitude  on 
the  land  in  the  street,  but  is,  on  the  contrary,  a  legitimate  ex- 
ercise of  the  right  to  public  passage.  Such  use,  though 
it  may  be  a  new  and  improved  use,  still  is  just  such  a  use  as 
comes  precisely  within  the  purposes  for  which  the  public  ac- 
quired the  land.  Chancellor  Williamson,  speaking  on  this 
subject  in  the  case  last  cited,  said,  in  substance  (page  358;) 
The  authority  to  use  a  public  highway  for  the  purpose  of  a 
railroad,  retaining  the  use  of  such  highway  for  all  ordinary 
purposes,  subject  only  to  the  inconvenience  of  the  railroad, 
is  not  such  a  taking  of  private  property  from  the  owner  of 
the  fee  of  the  adjacent  land  as  is  prohibited  by  the  constitu- 
tion. The  easement  of  the  highway  is  in  the  public,  although 
the  fee  is  technically  in  the  adjacent  owner.  It  is  easement 
only  which  is  appropriated,  and  no  right  of  the  owner  is  in- 
terfered with.  While  the  street  is  preserved  as  a  common 
public  highway,  the  use  of  it  does  not  belong  to  the  owner  of 
the  land  abuttingon  it  any  more  than  it  does  to  any  other  in- 
dividual of  the  community.  The  legislature,  therefore,  does 
not,  by  permitting  a  railroad  company  to  use  the  highway  in 
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common  with  the  public,  take  away  from  the  landowner  any. 
thing  that  belongs  to  him.  It  is  not  a  misappropriation  of  the 
way.  It  is  used,  in  addition  to  the  ordinary  mode,  in  an  im. 
proved  mode  for  the  people  to  pass  and  repass.  This  expo- 
sition of  the  law,  so  far  as  it  concerns  horse  railroads,  has 
been  aporoved  as  correct  in  all  subsequent  cases.  As  I  un- 
derstand the  adjudications  of  this  state,  thisprinciple  must 
be  considered  authoritatively  established  ;  That  any  use  of 
a  street,  which  is  limited  to  an  exercise  of  the  right  of  public 
passage,  and  which  is  confined  to  a  mere  use  of  the  public 
easement,  whether  it  be  by  old  methods  or  new,  and  which 
does  not  tend,  in  any  substantial  respect,  to  destroy  the  street 
as  a  means  of  free  passage,  common  to  all  the  people,  is  per- 
fectly legitimate.  Such  use  invades  no  right  01  the  abutting 
owners.  It  takes  nothing  from  them  whicli  the  law  reserved 
to  the  original  proprietor  when  his  land  was  taken  ;  it  issim- 
ply  a  user  of  a  rieht  already  fully  vested  in  the  public,  and 
consequently,  by  its  exercise,  notning  is  taken  from  the  abut- 
ting owners  which  can  be  made  the  basis  of  additional  com- 
pensation. 

It  is  not  denied  that  the  railway  tracks  which  the  defend- 
ant has  laid  on  the  complainant's  land  were  placed  there  by 

authority  of  law,  nor  that  the  defendant  has  a  legal 
cnctioBof  right  to  use  them  in  the  transportation  ol  passen- 
^o'nrH^i-'^  gers,  but  the  complainant's  claim  is  this :  That,  by 
tide.  the  erection  of  the  three  poles,  his  land  in  the  street 

has  been  appropriated  to  a  use  entirely  outside  of 
the  public  easement,  and  that  it  follows,  as  a  necessary  legal 
consequence,  that  such  use  constitutes  a  wrongful  taking  of 
his  property.  Stated  more  briefly,  his  claim  is  that  the  erec- 
tion of  the  poles  puts  an  additional  servitude  on  his  land,  and 
attempts  to  give  the  public  a  right  in  his  land,  which,  as  yet, 
has  not  been  acquired,  nor  paid  for.  That  the  poles  will,  to 
a  trifling  extent,  obstruct  public  travel,  and  prevent  infinites- 
imal parts  of  the  street  from  being  used  as  a  means  of  free 
passage,  is  a  fact  which  cannot  be  denied,  but  there  is  noth- 
ing in  this  situation  of  affairs  which  entitles  the  complainant 
to  the  aid  of  acourt  of  equity,  unless  it  is  made  to  appear  that 
the  nuisance  thus  created  results  in  some  substantial  injury  to 
him  different  from  that  suffered  by  the  public  at  large,  and 
that  the  damage  which  he  will  sustain  in  consequence  of  the 
nuisance  is  irreparable  in  its  character.  The  rule  on  this  sub- 
ject is  settled.  An  individual  has  no  right  of  action  in  cases 
of  nuisance  created  by  ob'structing  a  highway,  unless  he  suf- 
fers some  private,  direct,  and  materiaf  damage  beyond  the 
public  at  large,  as  well  as  damage  otherwise  irreparable. 
Slere  diminution  of  the   value  of  the  property  of  the  party 
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complaining,  by  the  nuisance,  without  irreparable  mischief, 
will  not  furnish  any  foundation  for  equitable  relief,  Morris 
&  E.  R.  Co,  V.  Prudden,  20  N.  J.  Eq.  530,  537.  No  irrepara- 
ble  damage  is  shown  in  this  case.  Indeed,  I  think  it  may  . 
well  be  doubted  whether  a  sufficient  injury  is  shown  to  en- 
title the  complainant  to  maintain  a  personal  action  in  any 
court.  The  bill  avers  the  foHowing  facts :  That  the  com- 
plainant's premises  are  used  as  a  japannery,  with  a  present 
entrance  to  them  from  Kinney  street;  that  one  of  the  poles 
in  Kinney  street  stands  about  45  feet  distant  from  the  point 
of  entrance,  and  that  the  pole,  by  reason  of  the  slope  of  the 
street,  makes  the  passage  of  wagons  to'the  entrance  more  in- 
convenient than  it  would  be  if  the  pole  was  not  there.  Now, 
I  am  compelled  to  confess  to  an  utter  want  of  capacity  to  see 
how  a  pole,  with  a  base  of  22  inches  .by  18,  standing  in  the 
middle  of  a  street  60  feet  wide,  and  distant  45  feet  from  the 
point  of  entrance,  can,  to  any  appreciable  extent,  obstruct  or 
impede  the  passage  of  a  wagon  over  the  street  to  the  entrance, 
no  matter  what  the  slope  of  the  street  may  be.  It  is  true 
there  is  a  very  small  space  in  the  middle  of  the  street  over 
which  a  wagon  approaching  the  entrance  cannot  pass,  but  it 
may  pass  on  either  side.  Besides,  the  distance  of  the  pole 
from  the  entrance  renders  it  very  improbable,  as  it  seems  to 
me,  that  a  wagon,  in  passing  from  the  street  to  the  entrance, 
would,  if  there  was  no  pole  there,  pass  over  this  space  i  time 
in  50.  Certain  it  is,  that,  even  ii  it  be  true  that  tne  pole  di- 
minishes the  complainant's  means  of  access  to  the  entrance, 
the  diminution  is  so  insignificant  as  to  lay  no  ground  or  relief 
in  equity. 

A  doubt  as  to  whether  the  complainant's  land  in  the  street 
has  been  appropriated  to  a  purpose  for  which  the  public  has 
no  right  to  use  it  will,  at  this  stage  of  the  cause,  be 
fatal  to  his  claim  to  an  injunction.     In  a  case  where  »•  iijMetiM 
the  complainant's  right  is  doubtful,  and  no  irrepa-  "Jj^*",^' 
table  damage  will  result  from  the  doing  of  the  act  rightbu 
which  he  seeks  to  have  enjoined,  a  preliminary  in-  doabi. 
junction  should  not  be  granted.     Hmchman  v.  Pat- 
erson  H.  R.  Co.,  17  N.  J.  Eq.  75,  81.     The  rule  on  this  sub- 
ject has  recently  been  stated  by  the  court  of  errors  and  ap- 
peals in  a  form  so  lucid  and  imperative  as  to  remove  all  doubt 
respecting  the  judgment  which  this  court  must  pronounce  on 
applications  of  the  class  just  described.     This  is  the  form   in 
which  the  rule  is  laid  down :   "  It  is  impossible  to  emphasize 
too  strongly  the  rule  so  often  enforced  in  this  court  that  a 
preliminary  injunction  will  not  be  allowed  where  either  the 
complainant's  right,  which  he  seeks  to  have  protected  i/t 
limifuhyan  interlocutory  injunction,  is  in  doubt,  or  where  the 
46  A.  4  E.  R.  Gas— 6 
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injury,  which  may  result  from  the  invasion  of  that  right,  is 
not  irreparable."  Hagerty  t'.  Lee,  45  N.  J.  Eq.  255,  256.  The 
poles  have  been  placetT on  that  part  of  the  complainant's  land, 
.  where,  if  their  erection  constitutes  a  legal  injury  at  all,  they 
will  do  the  least  possible  harm.  They  have  been  placed  on  the 
edge  of  his  boundary  line,  at  a  point  where,  so  long  as  his 
land  remains  subject  to  the  public  easement,  it  is  not  possible 
for  him  to  make  any  use   whatever  of  the  land.     Had    they 

been  placed  on  the  sidewalk  in  front  of  his  prem- 
ir^dawait"  '^^^'  "&^^s>  growing  out  of  aduty  incumbent  upon 

the  abutting  owner  in  respect  to  that  part  of  the 
street,  might  have  made  it  the  duty  of  the  court  to  consider 
questions  not  at  all  involved  in  this  case.  "  A  sidewalk,"  said 
Chief  Justice  Beasley,  in  State  v.  Newark,  37  N.  J.  Law,  415, 
423,  "  has  always,  in  the  laws  and  usuages  of  this  state,  been 
regarded  as  an  appendage  to,  and  a  part  of,  the  premises  to 
which  it  is  attached,  andis  so  essential  to  the  beneficial  use 
of  such  premises  that  its  improvement  maj'  well  be  regarded 
as  a  burden  belonging  to  the  ownership  of  the  land,  and  the 
order  or  requisition  for  such  an  improvement  as  a  police  reg- 
ulation. On  this  ground,  I  conceive  it  to  be  quite  legitimate 
to  direct  it  to  be  put  in  order  at  the  sole  expense  of  the  owner 
of  the  property  to  which  it  issubservient  and  indispensable. 
And  ^Ir.  Justice  DixON,  in  pronouncing  the  opinion  oi  the 
supreme  court,  in  Wetler  t'.  McCormick,  47  N.  J.  LaWi  397- 
400,  1 1  Am.  &  Eng.  Corp.  Cas.  537,  said  :  "  Probably,  in  ^9"" 
sideration  of  the  peculiar  privilege  usually  accorded  to  the 
owner  to  use  the  adjacent  sidewalk  for  stoops,  areas,  ^''^V'^^.j 
and  other  domestic  and  trade  conveniences,  he  has  be '^n  held 
chargeable  with  the  whole  expense  of  maintaining  this  po'"' 
tion  of  the  road."  These  utterances  show  that  there  is  ^  "'?' 
terial  distinction  between  the  rights  of  an  abutting  owner  in 
the  sidewalk  adjacent  to  his  premises  and  those  which  t>9  ^^^^ 
exercise  over  the  other  part  of  the  street.  I  entcrt^i"  ." 
doubt  that  that  part  of  the  street  which  has  been  set  afjp'"' 
public  use  by  means  of  vehicles  may  be  lawfully  appli^ 
uses  which  would  be  unlawful,  as  against  the  adjacent  «^  "^^ "lev 
if  exercised,  against  his  will,  on  the  sidewalk  which  his  t*^"  ' 
has  paid  for.  ,  ^^ 

The  question  here,  however,  is,  what  are  the  rights      ^nids 
adjacent  owner  in  that  part  of  the  street  in  which   he      J^   ^),. 

the  naked  fee,  but  which  has  been  set  apa.'"":',  li 
*^"'  municipal  regulation,  for  public  use  by  me^*-*^!,,; 

|3Ji^".        vehicles?    Mr.  Justice  Haines,  in  speaking     ^^-vav, 

rights  in  an  ordinary  highway,  not  an  urban  ,gj| 

said,  in  Starr  v.  Camden  &  A.  R.  Co.,  24  N.  J.  Law  5g2t  ^      ^l^j. 
"He  may  lay  water  pipes,  gas  or  other  pipes  below  ttx^^ 
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face  ;  may  excavate  for  a  vault,  or  dig  for  mining  purposes, 
-and  use  the  soil  tn  any  other  manner  that  does  not  interrupt 
the  free  passage  over  it,"  In  a  recent  case,  heard  by  the 
chief  justice,  and  Justices  Reed  and  DixON,  Mr.  Justice 
Dixon,  in  pronouncing  the  opinion  of  the  court,  said,  in  sub- 
stance, that  an  abutter  may  use  the  highway  in  front  of  his 
premises,  when  not  restained  by  positive  enactment,  for  load- 
ing' and  unloading  goods,  for  vaults  and  chutes,  for  awnings, 
shade  trees,  etc.,  but  only  on  condition  that  he  does  not  un- 
reasonably interfere  with  the  safety  of  the  highway  for  pub- 
lic travel.  The  public  right  is  paramount,  and  includes  the 
right  to  have  the  street  safe  for  travel.  That  of  the  abutting 
owner  is  subordinate.  Weller  v.  McCormick,  52  N.  J.  Law, 
470.  Some  of  the  rights  mentioned  in  these  definitions  can- 
not, as  is  obvious,  be  exercised  in  that  part  of  the  street 
where  the  poles  stand.     An  awning  could   not   lawfully  be 

{)ut  there,  nor  a  chute,  nor  shade  trees.  Nor  could  theprivi- 
ege  of  loading  and  unloading  goods  be  exercised  at  that 
point  either  rightfully  or  advantageously.  As  to  the  other 
rights  mentioned,  namely,  to  lay  pipes,  to  construct  a  vault, 
and  to  mine,^there  is  not  as  the  case  now  stands,  a  word  of 
proof  before  the  court  going  to  show  that  the  poles  do  or 
will  impair  these  rights  in  the  slightest  degree,  or  prevent 
the  complainant  from  exercising  them  to  the  fullest  extent. 
The  court  might  very  properly,  1  think,  at  this  point,  deny 
the  complainant's  application,  on  the  ground  that  he  has 
shown  no  such  injury  as  entitles  him  to  relief  by  injunction  ; 
but,  as  this  course  would  leave  the  principal  question  of  the 
case  undecided,  U  should  not,  in  my  judgment,  be  adopted. 
The  litigants,  1  think,  are  entitled  to  a  decision  on  the  ques- 
tion whether  or  not  the  complainant's  land  in  the  street  has 
been  appropriated,  by  the  erection  of  the  poles,  to  a  use  not 
within  the  public  easement.  That  is  the  question  which  re- 
ceived the  principal  attention  of  counsel  on  the  argument, 
and  which  has  occupied  the  greater  part  of  the  time  devoted 
to  the  consideration  of  the  case. 

The  right  of  the  defendant  to  use  electricity  as  its  motive 
power  is  ciear.  The  defendant  was  organized  under  a  gen- 
eral statute  authorizing  seven  or  more  persons  to 
associate  themselves  together,  by  articles  in  writ-  Jl!,?!'/!^*'* 
ing,  for  the  purpose  of  forming  a  corporation  to  etaetricitj!** 
construct,  maintain  and  operate  a  street  railway  for 
the  transportation  of  passengers.  Supp.  Revision,  363.  The 
motive  power  to  be  used  by  corporations  formed  under  this 
statute  is  in  no  way  limited  or  defined.  The  statute  does 
not  say  that  they  shall  use  animal,  mechanical,  or  chemical 
power.     It  says  nothing  at  all  on  the  subject  of  power. 
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Hence,  under  the  general  grant  of  power  to  maintain  and 
operate  a  street  railway,  it  would  seem  to  be  clear  that  a 
corporation  formed  under  this  statute  takes,  by  necessary  and 
unavoidable  implication,  a  right  to  use  any  force  in  the  pro- 
pulsion of  its  cars  that  may  oe  fit  and  appropriate  to  that 
end,  and  which  does  not  prevent  that  part  of  the  public  which 
ddsires  to  use  the  street,  according  to  other  customary 
methods,  from  having  the  (reeand  safe  use  thereof.  While 
the  rule  is  elementary  that  public  grants  are  to  be  strictly 
construed,  still  it  is  also  well  established  that  where  a  cor- 
poration is  authorized,  by  a  general  grant,  to  exercise  a  fran- 
chise or  to  carry  on  a  business,  and  the  grant  contains  no 
words  either  defining  or  limiting  the  powers  which  the  cor- 
poration may  exercise,  it  will  take,  by  implication,  all  such 
powers  as  are  reasonably  necessary  to  enable  it  to  accom- 
plish the  purposes  of  its  creation.  I  am  therefore  of  opinion 
that,  if  there  was  not  other  legislation  on  this  subject  than 
that  just  mentioned,  and  that  it  was  made  to  appear  that 
electricity  could  be  used  for  the  propulsion  of  street  cars, 
without  preventing  the  free  and  safe  use  of  the  street  by 
other  means  of  transportation,  the  defendant  would,  by  force 
of  the  statute  under  which  it  was  organized,  have  a  right  to 
use  electricity  as  its  motive  power.  But  there  is  other  leg- 
islation on  this  subject.  Just  a  month  prior  to  the  approval 
of  the  statute  under  which  the  defendant  was  organized,  an- 
other statute  was  passed,  which  declares,  that  any  street  rail- 
way company  in  this  state  may  use  electric  motors  as  the  pro- 
pelling power  of  its  cars  instead  of  horses,  provided  it  snail 
first  obtain  the  consent  of  the  proper  municipal  authority  to 
use  such  motors.  Supp.  Revision,  p.  369,  §  30.  On  the  ar- 
gument it  was  contended  that  the  legislature  meant  to  con- 
fine the  grant  made  by  this  statute  to  such  corporations  as 
were  in  existence  when  the  statute  was  passed,  and  to  exclude 
such  as  should  subsequently  be  created.     This  view  was  not 

fressed  with  much  vigor,  nor  without  the  expression  of  doubt, 
cannot  adopt  it.  On  the  contrary,  it  seems  to  me  that  when 
the  two  statutes  are  considered  together,  as  they  must  be, — 
for  each  forms  a  part  of  the  same  legislative  scheme,  and 
both  were  enacted  at  the  same  session, — it  is  made  perfectly 
plain  that  the  legislature  meant  that  corporations  formed 
under  the  later  statute  should  have  the  benefit  of  the  grant 
made  by  the  earlier.  The  grant,  it  will  be  observed,  is  not 
limited  to  such  street  railroad  companies  as  were  in  existence 
when  the  statute  was  passed,  or  as  had  theretofore  been 
created,  but  is  made  to  any  street  railroad  company  in  this 
state.  The  grant  is  general,  and  was  obviously  designed  to 
operate  in  favor  of  all  corporations  of  the  kind  described. 
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whether  existing  at  its  date  or  subsequently  created.  This 
construction  puts  the  legislation  under  consideration  in  har- 
mony with  that  provision  of  the  constitution  which  prohibits 
the  granting  of  any  exclusive  privilege  to  a  corporation,  and 
commands  that  corporate  powers  of  every  nature  shall  be 
conferred  by  general  laws.  By  the  terms  of  the 
statute  just  construed,  no  street  railway  corpora-  *'*"7?*ti' 
tion  can  use  electricity  as  its  motive  power  until  "it,wi^'/. 
it  has  obtained  the  consent  of  the  proper  munici- 
pal authority.  The  defendant  has  such  consent.  It  was  given 
by  resolution  adopted  by  the  common  council  and  approved 
by  the  mayor.  The  complainant  contends  that  consent  can- 
not be  given  by  resolution,  and  insists  that  the  municipality, 
in  such  a  matter,  can  only  act  by  ordinance.  But  the  rule, 
according  to  the  adjudged  cases,  is  firmly  settled  the  other 
way,  and  may  be  stated  as  follows :  Where  a  statute  commits 
the  decision  of  a  matter  to  the  common  council,  or  other 
legislative  body  of  a  city,  and  is  silent  as -to  the  method  in 
which  the  decision  shall  be  made,  it  may  be  made  either  by 
resolution  or  ordinance  ;  or  to  state  tiie  rule  in  another  form, 
where  no  method  is  prescribed  in  which  a  municipality  shall 
e.'cercise  its  power,  but  it  is  left  free  to  determine  the  method 
for  itself,  it  may  act  either  by  resolution  or  ordinance.  One 
method  is  just  as  effectual  in  point  of  law  as  the  other.  State 
V.  Jersey  City,  27  N,  J,  Law,  493  ;  City  of  Burlington  v.  Den- 
nison,  42  N.  J.  Law,  165;  Butler  v.  Passaic,  44  N.  J.  Law,  171. 
In  view  of  the  legislation  and  the  action  of  the  city  au- 
thorities iust  discussed,  it  would  seem  to  be  clear  that  the 
right  of  the  defendant  to  use  electricity  as  its  mo- 
tive power,  stands,  at  least  so  tar  as  the  public  are  f""  "* 
-concerned,  on  a  sure  foundation.  The  poles  and  ^^^\^ 
wires  are  to  be  used  to  apply  electricity  to  the  b«nie». 
motors  on  the  cars.  They  form  a  part  of  what  is 
called  the  "overhead  system."  In  the  present  state  of  the 
art,  they  constitute  a  part  of  the  best  if  not  the  only  means 
by  which  electricity  can  be  successfully  used  for  street  car 
propulsion.  The  proof  on  this  point  is  decisive.  Thomas  A. 
Edison  is.perhaps  the  highest  authority  on  this  subject  in 
this  country.  He  says,  in  an  affidavit  annexed  to  the  de- 
fendant's  answer,  that  the  only  method  of  applying  electric- 
ity for  street  car  propulsion,  which  up  to  the  present  time, ' 
has  proved  successful,  electrically  and  commercially,  is  what 
is  known  in  the  art  as  the  "  overhead  system,  whereby  elec- 
tricity is  supplied  to  the  motors  on  the  cars  from  wires  sus- 
pended above  the  cars.  Other  electricians  say  the  same 
things.  The  proofs  also  show  that  there  are  over  200  elec- 
tric street  railways  in  the  United  States,  either  in  operation 
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or  in  course  of  construction,  and  that  of  those  in  operation^ 
uearly  all  used  the  overhead  system.  That,  according  to  the 
proofs,  is  the  best  system,  and  the  one  in  genera!  use,  and  the 
only  one  which,  as  yet,  has  proved  successful.  The  facts 
just  stated  are  in  no  way  controverted,  so,  as  the  proof  now 
stands,  the  court  is  bound  to  declare,  as  an  established  fact, 
that  the  poles  and  wires  are,  in  the  present  state  of  the  elec- 
tric art,  necessary  to  the  successful  operation  of  the  defend- 
ant's railway  by  electricity.  The  poles  and  wires  are  to  be 
used  as  helps  to  the  public  in  exercising  their  right  of  pass- 
age  over  the  street.  They  form  part  of  the  means  by  which 
a  new  power,  to  be  used  in  the  place  of  animal  power,  is  to 
be  supplied,  for  the  propulsion  of  street  cars,  and  they  have 
been  placed  in  the  street  to  facilitate  its  use  as  a  public  way, 
and  thus  add  to  its  utility  and  convenience.  The  whole  mat- 
ter  may  be  summed  up  in  a  single  sentence, — the  poles  and 
wires  have  been  placed  in  the  street  to  aid  the  public  in  ex- 
ercising their  right  of  free  passage  over  the  street.  That  be- 
ing  so,  it  seems  to  me  to  be  clear  beyond  question  that  the 
poles  and  wires  do  not  impose  a  new  burden  on  the  land,  but 
must,  on  the  contrary,  be  regarded,  both  in  law  and  reason, 
as  legitimate  accessories  to  the  use  of  the  land  for  the  very 
purposes  for  which  it  was  acquired.  They  are  to  be  used  for 
the  propulsion  of  street  cars,  and  the  right  of  the  public  to 
use  the  street  by  means  of  street  cars,  without  making  com- 
pensation to  the  owners  of  the  naked  fee  in  the  street,  is  now 
so  thoroughly  settled  as  to  be  no  longer  open  to  debate.  It 
would  seem  then  to  be  entirely  certain  that  the  occupation 
of  the  street  by  the  poles  and  wires  takes  nothing  from  the 
complainant  which  the  law  reserved  to  the  original  proprie- 
tor when  the  public  easement  was  acquired.  This  view  is  in 
strict  accord  with  the  uniform  current  of  judicial  opinion  on 
this  subject.  The  question  presented  here  for  judgment  has 
already  been  considered  by  the  supreme  court  of  Rhode  Isl- 
and, in  Taggart  v.  Newport  St.  R,  Co.,  i6  R.  I.  668,  43  Am. 
&  Eng.  R.  Cas.  208,  and,  by  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Arkansas,  in  Williams  v. 
City  Electric  St.  R.  Co..  41  Fed.  Rep.  556,  43  Am.  &  Eng.  R. 
Cas.  215,  and  by  local  courts  in  Kentucky,  Ohio,  and  Indiana; 
and,  in  each  instance,  the  decision  has  been  that  the  placing 
of  the  poles  and  wires  in  the  street  for  the  purpose  of  pro- 
pelling street  cars  by  electricity  did  not  impose  a  new  servi- 
tude on  the  land,  nor  appropriate  the  land  to  a  use  not  within 
the  public  easement.  The  decision  in  these  cases  was  placed 
upon  this  manifestly  just  principle:  That  the  question, 
wnether  a  new  method  of  usmg  a  street  for  public  travel  re- 
sults in  the  imposition  of  an  additional  burden  on  the  land  or 
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not,  must  be  determined  by  the  use  which  the  new  method 
makes  of  the  street,  and  not  by  the  motive  power  which  it 
employs  in  such  use.  The  use  is  the  test  and  not  the  motive 
power.  And  this  principle  exhibits,  in  a  very  clear  light,  the 
reason  why  it  has  been  held  that  the  placing  of  telegraph 
and  telephone  poles  in  the  street  imposes  an  additional  ser- 
vitude on  the  land.  They  are  not  placed  in  the  street  to  aid 
the  public  in  exercising  their  right  of  free  passage,  nor  to  fa- 
cilitate  the  use  of  the  street  as  a  public  way,  but  to  aid  in  the 
transmission  of  intelligence.  Although  our  public  highways 
have  always  been  used  for  carrying  the  mails,  and  for  the 
promotion  of  other  like  means  of  communication,  yet  the  use 
of  them  for  a  like  purpose,  by  means  of  the  telegraph  and  tele- 
phone, differs  so  essentially  in  evey  material  respect  from  their 
general  and  ordinary  uses  that  the  general  current  of  judicial 
authority  has  declared  that  it  was  not  within  the  public  ease- 
ment. Massachusetts  has,  however,  by  a  divided  court  held 
otherwise.     Pierce  v.  Drew,  136  Mass.  75. 

The  authority  on  which  the  complainant  principally  relies 
to  maintain  his  right  to  an  injunction  is  the  judgment  of  the 
court  of  errors  and  appeals  in  Wright  v.  Carter. 
That  case  arose  out  of  the  following  facts:  The  J[,'JIJVdi«ii.. 
legislature  authorized  a  turnpike  company  to  con-  ^iiibcd. 
struct  its  turnpike  on  a  public  highway,  but  di- 
rected that  the  highway  should  be  vacated  before  the  con- 
struction  of  the  turnpike  was  commenced.  The  object  of 
this  direction  was  not  to  discharge  the  land  from  the  public 
easement,  but  to  relieve  the  public  from  the  duty  of  keeping 
the  highway  in  a  proper  state  of  repair,  and  to  impose  that 
duty  on  the  turnpike  company.  The  highway  was  vacated, 
and  the  turnpike  constructed.  After  the  turnpike  was  com- 
pleted, the  company  built  a  house  for  its  gatekeeper  within 
the  limits  of  the  highway,  and  on  land  in  which  the  plaintiff 
held  the  naked  fee.  The  plaintiff  then  brought  ejectment. 
His  action  was  based  on  the  notion  that  the  vacation  of  the 
highway  discharged  his  land  from  the  public  easement,  and 
that  after  the  easement  had  once  been  discharged,  it  was  not 
within  the  power  of  the  legislature  to  reimpose  it  without 
making  provision  that  compensation  should  be  made.  He 
also  insisted  that  even  if  the  public  easement  still  endured,  a 
new  servitude  had  been  imposed  on  his  land  by  the  erection 
of  the  house.  The  supreme  court  held  both  his  positions 
to  be  unsound,  and  gave  judgment  for  the  defendant.  27  N. 
J.  Law,  y6.  This  judgment  was  carried  to  the  court  of  er- 
rors and  appeals  and  there  reversed.  No  opinion  appears  to 
have  been  written,  but  the  ground  of  the  reversal  is  given  by 
Chief  Justice  Beasley  in  State  v.  Laverack,  34  N.  J.  Law, 
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201.  On  page  208  he  says :  "  I  have  always  understood  that 
^the  view  of  trie  supreme  court,  touching  tne  legislative  right 
*to  convertthepublichighway intoaturnpike,  was  concurred 
in  by  the  higher  court,  and  that  the  point  of  dissent  was  with 
regard  to  the  privilege  which  had  been  sanctioned  of  putting 
the  toll  house  on  the  property  of  the  land  owner."  The  chief 
justice  also  expresses  it  as  his  judgment  that  the  erection  o! 
the  house  "  was  an  invasion  of  the  property  of  the  land  owner, 
because,  to  this  extent,  it  put  an  adaitional  servitude  upon 
his  property.  While  the  land  was  a  public  highway,  such  1 
building  could  not  have  been  erected.  Consequently,  when 
such  land  was  converted  into  a  turnpike,  to  authorize  such 
-an  erection  was  to  give  to  the  public  a  new  use  in  such  land.' 
Wright  V.  Carter  and  the  case  under  consideration  differ,  it 
will  be  noticed,  in  every  essential  feature,  except  that  they 
both  relate  to  a  public  way.  The  house  could,  undernopos 
sible  condition  of  circumstances,  be  used  as  an  instrument  to 
aid  the  public  in  exercising  their  right  of  free  passage.  It 
was  not  erected  for  any  such  purpose,  but,  on  the  contrary, 
with  the  obvious  design  to  withdraw  permanently  and  entirely 
from  public  use,  as  a  means  of  passage,  that  part  of  the  way 
which  it  covered.  The  poles  and  wires  have  been  erected 
for  an  entirely  different  purpose,  in  fact  (or  a  purpose  which 
is  the  exact  opposite  of  that  just  stated.  The}'  are 
•n«ti»7ia  designed  to  facilitate  the  use  of  the  streets  as  means 
■tiMt).  of  public  passage,  and  thus  increase  their  utility 

and  convenience  to  the  public.  But  I  do  not  be- 
lieve it  is  possible  to  imagine  any  condition  of  facts  which 
would  make  it  lawlul  to  erect  a  building  to  be  used  as  a 
dwelling  in  a  public  way.  Such  use  of  the  land  would  un- 
deniably be  entirely  foreign  to  the  purposes  for  which  it  was 
acquired.  There  can  however  be  no  doubt,  I  think,  that 
erections  may  be  lawfully  made  in  the  streets  of  a  city  for 
the  purpose  of  lighting  them.  They  must  be lightedat  night 
to  make  their  use  safe  and  convenient,  and  to  prevent  law- 
lessness and  crime.  By  the  charter  of  Newark,  power  is 
given  to  its  governing  body,  by  express  words,  to  light  the 
streets,  parks,  and  other  public  places.  I  have  no  doubt  that 
in  virtue  of  this  power,  the  city  has  the  right  to  erect  poles 
in  the  street  just  where  the  poles  in  question  are.  The  poles 
in  question  are  in  fact  to  be  used  for  the  purpose  of  lighting 
the  street.  One  of  the  conditions  on  which  the  city  gave  its 
consent  to  the  erection  of  the  poles  is  that  the  defendant  shall 
place  on  every  other  pole  a  group  of  5  incandescent  lights,  of 
16  candle  power  eacn,  and  furnish  such  light  every  night. 
This  use  of  the  poles  and  wires  would,  in  my  judgment,  le- 
galize their  erection,  but  this  is  not  their  primary  use.  They 
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were  erected  primarily  and  principally  to  facilitate  the  use 
of  the  street,  and  add  to  its  convenience  as  a  public  way,  and 
it  is  upon  this  ground  that  I  think  it  should  be  declared  that ' 
their  presence  in  the  street  invades  no  right  of  the  complain- 
ant- 

The  averment  that  the  use  of  electricity  by  the  defendant, 
as  its  propelling  power,  will  render  the  street  so  extremely 
dangerous  as  practically  to  destroy  it  as  a  public  way  for  an^ 
other  use  than  that  wnich  the  defendant  may  make  of  it,  is 
not  supported  by  the  proofs.  On  the  contrary,  I  tiiink  it 
is  very  clearly  shown  tnat  an  electric  current  of  the  volume 
the  defendant  will  use,  may  be  used  with  entire  safety  to 
everybody.  The  complainant's  application  must  be  denied 
with  costs.    ■ 

Conftructlon  of  Electric  Rallwayt  In  Straeth — See  Cumberland  Telephone 
5  Telegraph  Co.  -v.  United  Electric  R.  Co..  (C.  C).  43  Am.  &  Eng.  R.  Gas. 
194;  Ta^art  -v.  Newport  St.  R,  Co.,  43  fii.  208. 

Same— Right  of  Aijuttlng  Owner. to  injunction.— In  Potter  v.  Saginaw 
Union  St.  R.  Co.,  (Mich.,  Nov.  21,  1890),  47  N.  W.  Rep.  217,  it  appeared 
that  plaintiff  ownefl  a  vacant  piece  of  ground  lying  alon^  a  street  and  ex- 
tending across  the  square  so  as  to  front  upon  t)ie  cross  streets.  It  was 
chiefly  valuable  for  residence  purposes,  and  he  intended  to  build  a  residence 
thereon.  Without  objection  from  him,  defendant  company  constructed 
and  operated  an  electric  railway,  with  an  overhead  wire,  along  one  of  the 
cross  streets,  and  was  about  to  put  in  operation  a  similar  road  upon  the 
side  street,  upon  a  track  long  used  for  horse  cars,  fastening  its  crosswires 
toelectric  light  poles  already  erected,  so  that  no  new  poles  or  tracks  were 
placed  in  front  of  the  premises.  Defendant  had  expended  about  870,000 
in  constructing  its  system  of  electric  railways  in  the  city.  There  was  evi- 
dence that  there  would  be  some  danger  to  men  and  animals  from  the  elec- 
tric current,  and  from  the  more  rapid  running  of  the  cars,  and  that  the 
current  would  interfere  with  telephone  wires  in  the  same  street.  Held. 
that  no  present  injury  was  shown,  the  apprehended  injury  was  too  remote, 
and,  under  all  the  circumstances,  plaintin  was  not  entitled  to  an  injunction 
^inst  the  operation  of  the  road.  The  court  said  .  '■  It  is  not  every  case 
of  injury  10  real  estate  of  a  permanent  character  that  equity  will  enjoin, 
and  the  court  will  look  to  all  the  facts  and  circumstances  and  grant  or 
withhold  relief  as  the  justice  or  equity  of  the  case  may  require.  Hall  v. 
Rood. 40  Mich.  46;  Buchanan  w  Grand  River  &  G.  Log  Running  Co..  48 
Mich.  364;  City  of  Big  Rapids  i-.  Comstock.  6s  Mich.  78;  Blake  7'.  Corn- 
well,  6;  Mich.  467:  Miller  v.  Cornwell,  71  Mich.  270.  In  this  case  the 
granting  of  an  injunction  would  cause  defendant  a  great  many  times  more 
loss  than  complamant  will  suffer,  if  all  his  apprehensions  prove  true  in  the 
useof  electricity  to  propel  cars.  Besides,  if  he  has  the  rights  claimed  by 
him,  he  has  a  remedy  at  law  for  their  violation,  and  he  should,  so  far  as 
we  farts  are  now  developed,  be  left  to  that  remedy,  Forthese  reasons  we 
do  not  consider  that  it  is  necessary  to  discuss  or  decide  the  points  raised 
^d  elaborately  argued  by  the  counsel  for  the  complainant  in  this  case. 
ne  has  not  shown  an  infringement  of  an  absolute  right  which  calls  for 
the  interposition  of  a  court  of  equity  in  his  behalf.  The  decree  of  the 
court  below  must  be  affirmed,  with  the  costs  of  both  courts." 

In  Barber  I/.  Saginaw  Union  St.  R.  Co..  (Mich.,  Nov.  21.  1890).  47  .N.  W. 
Kep,  jrg,  which  was  a  suit  to  enjoin  the  construction  and  operation  of  an 
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electric3treetrailroad.it  appeared  that  complainant  owned  premises  00 
the  corner  of  two  streets ;  that,  at  the  comer  diagonally  opposite  said 
premises,  the  railroad  turned  from  one  street  to  the  other,  but  that,  as- 
suming complainant's  premises  to  extend  to  the  middle  of  the  streets,  said 
railroad  nowhere  came  within  10  feet  thereof.  The  trolley  wire  curved 
with  the  track,  and  was  over  the  center  of  it.     When  the  suitci -* 


a  sustaining  wire  extended  from  the  trolley  wire  at  the  curve,  and  was  at- 
tached to  a  pole  standing  between  the  sidewalk  and  the  paved  street  in 
front  of  complainant's  lot.  This  pole  was  stayed  with  a  wire  running  to  a 
guypost  set  in  the  ground  in  front  of  said  lot.  Thereafter  defendant  re- 
moved the  wires  and  poles.  Held,  that  a  decree  perpetually  enjoining  de- 
fendant from  erecting  within  the  street  limits,  on  and  in  front  of  com- 
plainant's premises,  any  poles,  posts,  or  wires,  for  operating  its  cars  by 
electricity,  without  complainant's  consent,  gave  complainant  all  the  relief 
she  was  entitled  to. 

Right  of  Abutting  Owner  to  Compentation  for  Construction  of  Horfa  Rmik 
way, — In  Campbell  v.  Metropolitan  St.  K.  Co.,  82  Ga.  320,  it  was  held,  that 
undei*  the  provision  of  the  Georgia  Constitution,  that  private  property 
shall  not  be  taken  or  damaged  for  public  use  without  jusi  compensation, 
the  owner  of  property  abutting  upon  a  street  along  which  a  street  railway 
has  been  laid,  and  which  is  specially  damaged  by  the  construction  or  op- 
eration of  such  railway  has  a  right  to  recover,  although  his  property  has 
not  been  taken.  And  the  fact  that  the  track  is  laid  too  near  the  plaintiff's 
premises  is  not  a  ground  ol  recovery  of  damages.  S!.MMONS,J.,said  :  "  The 
construction  and  operation  of  a  horse  railway  in  the  public  streets  of  a 
city,  by  authority  of  the  legislature  and  the  consent  of  the  city  govern- 
ment, whether  it  be  or  not  a  new  burden  imposed  upon  the  streets,  does 
not  entitle  a  private  individual  to  compensation  therefor  unless  the  con- 
struction or  operation  of  such  railway  works  special  damage  to  his  prop- 
erty.  If  special  damage  is  caused  to  property  along  the  line  of  such  rail- 
way by  the  construction  or  operation  thereof,  in  our  opinion  the  owner  of 
the  property  is  entitled  to  recover  the  amount  of  the  damages  which  his 
property  has  actually  sustained.  Applying  this  rule  to  the  ease  at  bar,  we 
find  that  the  declaration  asserts,  in  substance,  that  the  plaintiff,  by  reason 
of  the  construction  and  operation  of  this  railroad,  was  virtually  deprived  of 
ingress  and  egress  to  and  from  his  property,  and  that  his  property,  for  the 
reason  aforesaid,  was  damaged  to  the  extent  of  82,000.  If  these  allegations. 
are  true,  (and  the  demurrer  admits  them  to  be  true  for  the  purposes  of  this 
case),  we  do  not  see  why  the  plaintiff  would  not  be  entitled  to  recover. 
The  supreme  court  of  Ohio,  in  the  case  of  Cincinnati  &S.  G.Ave.  St.  R.Co. 
V.  Cumminsville,  14  Ohio  St.  523,  in  discussing  this  subject  uses  the  fol- 
lowing language :  "  There  exists  in  the  owners  of  adjoining  lots  a  private 
right  to  free  access  to  their  lands  and  buildings  from  the  street,  as  the 
same  was  and  would  have  continued  to  be  according  to  the  mode  of  its 
original  use  and  appropriation  by  the  public,  and  there  can  be  no  change  of 
such  mode  and  adaptation  of  the  street  to  new  vehicles  and  methods  of 
carriage  and  transportation  which  shall  materially  impair  or  destroy  such 
right,  unless  by  the  consent  of  the  owners,  or  upon  the  paj^ment  of  due 
compensation  to  them."  The  supreme  court  of  Wisconsin,  in  the  case  o( 
Hobart  ?'.  Milwaukee  City  R.  Co.,  27  Wis.  200,  after  copying  the  above  ex- 
tract, approves  it  as  follows :  '  It  is  adoctrlne  which  imposes  no  unreason- 
able restriction  upon  the  rights  of  the  public  in  the  use  of  its  streets  and 
highways,  and  which  at  the  same  time  affords  that  protection  to  private  or 
individual  rights  which  the  spirit  and  principles  of  our  constitution  and 
form  of  government  require.  It  is  possible,  as  has  been  suggested,  that  it 
may  sometimes  prove  embarrassing  in  practice  to  determine  when  and  to 
what  extent  the  private  rights  of  adjoining  owners  have  been  infringed.. 
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but  such  enibarTassments  are  inseparable  from  the  consideration  and  de- 
termination of  all  similarquestions.  The  difficulties  in  the  way  of  ascer- 
taining and  determining  ihem  by  no  means  disprove  their  existence  or 
showthat  they  ought  not  to  be  recMjnized  and  enforced.'  We  quote  these 
eitracts  with  approval,  and  think  toey  are  even  more  applicable  in  this 
Slate  than  in  those  states,  because  the  new  rule  as  to  damage  to  private 
property  is  not  expressly  embraced  in  the  constitutions  of  those  states." 


Newport  Street  R.  Co. 

{Rhode  Island  Supreme  Court,  July  26,  iSffo) 

Riilway  In  Straat — Damages  Resulting  Front  Laying  of  Ralls — Construc- 
tion of  Charter. — The  charier  of  a  street  railway  company  provided  that 
"whenever  any  estate  abutting  upon  a  street  or  highway,  upon  or  over 
which  the  rails  of  said  corporation  shall  be  laid,  shall  be  injured  thereby, 
the  said  corporation  shall  be  liable  to  pay  the  owner  or  owners  thereof  the 
damages  thereby  occasioned  tosaid  estate."  Hfld,  that  an  owner  of  abut- 
ting property  is  only  entitled  to  recover  damages  for  injuries  resulting 
from  the  laying  of  the  rails,  as  distinguished  from, those  resulting  from  the 
use  of  tbem  as  laid. 

Ok  demurrer. 

Arnold  Green  and  Patrick/.  Gatvin,  for  plaintiff, 

Francis  B.  Pcckham  and  Darius  Baker,  for  defendant. 

DuRFEE,  C.  J. — This  action  is  brought  for  the  recovery  of 
damages  under  Ihe  eighth  section  of  the  defendant  com- 
pany's charter,  which  reads  as  follows,  to-wit: 
"Section  8.  Whenever  any  estate  abutting  on  a  **"•  ■t*'^- 
street  or  highway  upon  or  over  which  the  rails  of  said  cor- 
poration shall  be  laid  shall  be  injured  thereby  the  said  cor- 
poration shall  be  liable  to  pay  the  owner  or  owners  thereof 
the  damages  thereby  occasioned  to  said  estate."  The  dec- 
iaration  sets  forth  that  the  plaintiff  is,  and  has  been  long,  the 
owner  in  fee  of  a  lot  of  land,  with  a  dwelling  house  and  other 
buildings  and  improvements  thereon,  situated  in  the  city  of 
Newport,  on  "  Bath  Road,"  so  called,  on  and  over  which  the 
fails  of  the  company  have  been  laid,  worth  $25,000,  when  the 
rails  were  laid,  i.  e.,  in  April,  A.  D.  18S9,  and  constantly  in- 
creasing in  value,  which  estate  "  was  a  source  of  grea't  in- 
come  to  the  plaintiff  as  a  summer  home  and  fashionable  board- 
ing place  for  well  to  do  summer  residents,  and  for  well  to  do 
temporary  visitors,  who  have  made,  and  who  desire  to  make, 
their  homes  at  said  dwelling  house;  that  the  laying  of  the 
lails,  and  using  the  rails  so  laid,  has  injured  said  estate,  which 
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injury  has  impaired  the  market  and  rental  value  thereof,  and 
deprived  the  plaintiff  of  its  use  as  aforesaid,  and  of  the  in- 
come and  profit  of  said  use."  A  second  count  alleges  dam- 
ages by  reason  of  the  refusal  of  the  plaintiff's  guests  and 
boarders  of  A.  D.  1889  to  renew  their  contracts  for  board 
and  entertainment  for  the  ensuing  season,  a  sthey  had  been  ac- 
customed to  do,  the  reason  given  for  such  refusal  being" the 
laying  of  said  rails.     The  company  demurs. 

The  plaintiff  claims  that,  under  said  §  8,  he  is  entitled  to 

damages  for  any   injuries,  direct  or  consequential,  past  or 

prospective,  which  he  has  sustained  or  may  sus- 

DMwxn.      tain  as  abutting  owner,  whether  they  result  from 

uJC'tiiiT     *'^*  laying  of  the  rails  or  from  the  use  of  the  rails 


for  travel.  The  company  contends  that  under 
said  section  it  is  liable  only  for  damages  for  some 
direct  physical  injury  to  the  estate,  regarded  as  a 


material  body,  caused  bj-  the  laying  of  the  rails,  and  cites 
numerous  cases.  It  seems  to  us  that  the  best  way  to  ascer- 
tain the  meaning  of  the  section  is  to  give  careful  attention  to 
its  language.  The  company  has  pointed  out  that  the  lan- 
guage does  not  purport  to  give  any  ciaim  for  damages  for 
injuries  resulting  from  the  mere  using  of  the  rails.  This  is 
clearly  so.  It  is  only  by  construction,  if  at  all,  that  such 
claim  can  be  allowed.  We  do  not  find  any  warrant  for  such 
a  construction.  Sections  in  the  same  words  are  to  be  found 
in  the  several  horse  railway  charters  granted  by  our  general 
assembly,  and  we  are  not  advised  that  such  a  construction 
has  been  claimed  for  any  one  of  them."  The  use  of  streets 
and  highways  for  travel  by  such  railways,  under  legislative 
sanction,  has  been  long  recognized  as  legitimate,  and  we 
have  recently  decided,  in  a  case  against  the  defendant  com-; 
pany,  that  the  employment  of  electricity,  instead  of  horses, 
as  a  motor,  makes  no  difference,  {Taggart  v.  Newport  St.  R. 
Co,,  14  R.  I.  668,  43  Am.  &  Eng.  R.  Cas.  208);  and  therefore 
we  think  the  defendant  company  is  not  to  be  held  to  liability 
for  injuries  and  arrangements  resulting  from  such  use,  in 
the  absence  of  language  more  manifestly  imposing  it.  The 
language  is:  "Whenever  any  estate  abutting  on  a  street  or 
hignway  upon  or  over  which  the  rails  of  said  corporation 
shall  be  laid  shall  be  injured  thereby."  Evidently  the  injury 
for  which  damages  are  recoverable  is  either  injury  from  the 
rails  as  laid,  or  injury  resulting  from  or  incident  to  the  lay- 
ing of  them.  It  seems  so  to  us  that  the  injury  contemplated 
was  unquestionably  of  the  latter  kind  since  the  mere  exist- 
ence of  the  rails  m  a  street  or  highway  would  not  do  any 
appreciable  harm  to  an  abutting  estate.  If  this  be  so,  was  it 
simply  a  direct  and  physical  injury  which  was  contemplated? 
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To  hold  SO  would  be,  in  our  opinion,  to  construe  the  section 
too  strictly.  A  statutory  jrovision  would  seldom,  if  ever, 
be  necessary  to  enable  an  abutter  to  recover  damages  for 
such  an  injury.  We  are  of  opinion  that  under  the  section 
the  owner  is  entitled  to  damages  for  injuries  resulting  from 
the  heaping  of  dirt  or  materials  on  the  sidewalk  so  as  to 
_  close  or  materially  obstruct  the  access  to  his  dwelling  house 
or  shop.  Such  an  injury  would  be  temporary,  but  it  would 
be  an  injury  to  the  estate.  If  the  street  were  excavated  se- 
as to  lower  the  grade  the  injury  would  or  might  be  more 
permanent,  but  itauthorized  by  the  act  of  incorporation,  we 
think  the  abutting  owner  would  be  entitled  to  damages  for 
it  under  said  section.  And  so  there  may  be  other  injuries^ 
doubtless,  without  physical  contact  or  encroachment.  The 
declaration  does  not  show  that  any  of  the  injuries  com- 
plained of  by  the  plaintiff  are  injuries  resulting  from  the  lay- 
ing of  the  rails,  as  distinguished  from  those  resulting  from 
the  using  of  them  as  laid.  So  far  as  appears  the  injuries 
complained  of  are  of  the  latter  kind.  We  think  the  plaintiff 
in  order  to  maintain  his  action  should  make  it  appear  ex- 
pressly that  he  has  suffered  injury  to  his  estate  from  the  lay- 
ing of^the  rails.     Demurrer  sustamed. 

Maaturaof  Damagas  for  Taking  of  Stroet  for  Railroad. — Where  the  fee  of 
ooe  half  of  a  street  is  in  the  pUintiS,  the  measure  of  damages  for  the  tak- 
ii^  of  the  street  by  a  railroad  company  for  its  road  is  the  value  of  plaint- 
ifls  interest  in  the  land  taken  when  the  railroad  company  entered  to  con- 
struct itaroad,  subject  to  the  easement  for  a  public  street,  and  the  measure 
of  damages  to  a  lot  not  taken  abutting  the  street  is  the  difference  between 
iis  value  at  the  time  the  railroad  company  entered  to  construct  its  road, 
aad  its  value  when  the  road  was  completed.  If  there  was  no  depreciation 
in  the  value  of  such  lot  when  the  road  was  completed,  there  has  been 
no  damage,  and  none  can  be  allowed.  Muller  v.  Southern  Pac,  B.  R.  G>.. 
8j  Cal.  240, 

Damag*!  to  Which  Abutter  Is  Presumptively  Entitled.— One  whose  land  in 
3  street  in  front  of  his  lot  is  appropriated  by  a  railway  company  and  oc- 
cupied by  its  track,  is  presumptively  entitled  to  damages  in  addition  to 
vhat  he  would  suffer  if  the  road  stopped  at  the  line  of  his  lot,  and  no  part 
o(  the  same  was  so  appropriated.  Papoosheic  v.  Winona  &  St.  P.  R.  Co., 
44Minn.  195. 

DaprecMion  Cauted  by  Operation  of  Railroad  In  Street  is  Element  of 
Dwnages.— Any  depreciation  in  the  value  of  residence  property  occasioned 
by  the  probability  that  a  railroad  company,  in  operating  and  using  its  road 
constructed  in  a  street  will  make  unusual  and  loud  noises,  and  emit  from 
its  engines  smoke  and  cinders,  and  cause  other  like  annoyances  naturally 
incident  to  the  operation  of  cars,  is  a  proper  element  to  be  considered  in 
estimating  damages  to  such  property  by  the  location  and  operation  of  the 
foad.    Fort  Worth  &  N.  O.  R.  Co.  v.  Pearce,  75  Tex.  281. 

Mjrttento  Be  Considered  In  Arriving  at  Value  of  Abutting  Land  Injured  by 
Conitrucllon  of  Railroad.— In  arriving  at  the  value  of  land  abutting  upon  a 
street  and  injured  by  the  construction  of  a  railroad  therein,  its  capabilities 
"W-  the  uses  to  which  it  is  adapted  should  be  considered,  and  the  same  con- 
sideratioDS  are  to  be  regarded  as  in  a  sale  of  land  between  private  par- 
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ties.  The  fact  that  the  lot  is  rendered  less  valuable  (or  the  particular  bus- 
iness for  which  the  owner  is  using  it.  by  reason  of  the  taking  of  the  street 
in  front  of  it  by  the  railroad  company  may  be  considered  on  the  question 
-of  damages.-    Muller  v.  Southern  Pac.  B.  R.  Co.,  83  Cal.  240. 

Spseulativa  Damage*  to  Lot  Abutting  on  StrMt  not  Recoverabl*.— Evi- 
dence as  to  what  the  value  of  a  lot  would  have  been  had  the  railroad  been 
built  upon  another  street  is  not  admissible  to  show  the  damage  to  the  lot, 
since  the  damage  to  be  allowed  is  not  a  failure  to  realize  a  proSt  which, 
under  another  state  of  matters,  might  have  been  realized,  but  the  loss 
actually  suffered,  and  it  is  error  to  refuse  to  instruct  the  Jury  that  such 
supposed  value  cannot  be  considered.  Muller  v.  Southern  Pac.  B.  R.  Co., 
■83  Cal.  240. 

DamaSBt  for  Conttruction  of  Road  through  Other  Part*  of  Street  not  to  b* 
Considerad.— In  Demueles  v.  St.  Paul  &  N.  P.  R.  Co.,  44  Minn.  436,  it  was 
held  that  in  assessing  damages  to  the  owner  of  land  abutting  upon  a  pub- 
lic street  for  the  construction  and  maintenance  of  a  railroad  in  that  part 
of  the  street  opposite  the  plaintiff's  premises,  damages  are  not  too  general 
to  be  included  for  the  construction  and  maintenance  of  the  railroad  through 
Other  parts  of  the  street.  Following  Adams  i'.  Chicago,  B.  &  N.  R.  Co., 
39  Minn.  286,  36  Am,&  Eng.  R.  Gas.  7. 

Evidence  as  to  Effect  of  Railroad  on  Value  of  Proparty.— In  such  an  action, 
he  may  recover  damages  necessarily  resulting  from  the  ordinary  and 
proper  use  by  the  railroad  company  of  its  track  in  such  street,  and  may 
give  evidence  developing  the  character  of  this  ordinary  and  proper  use, 
and  how  it  affects  the  value  of  his  property.  Fox  ».  Baltimore  &  0.  R. 
Co.,  (W.  Va.,  Dec.  12,  1890I,  12  S.  E.  Rep.  758. 

Evidence  as  to  Value  of  Property. — in  estimating  the  permanent  dam- 
age, the  jury  may  inquire  into  the  value  of  the  property,  and,  as  a  guide  or 
assistance  in  so  doing,  it  is  not  improper  to  hear  evidence  of  its  rental 
value  or  of  an  offer  to  purchase,  which  the  plaintiff  has  refused.  Fox:'. 
Baltimore  &  O.  R.  Co.,  (W.  Va..  Dec.  13.  1S90),  12  5.  E,  Rep.  758. 

Recovery  of  Permanent  Damages  for  Construction  of  Road — Adoption  by 
Defendant  of  Rule  of  Measurement^Waivar  of  Exceptions  Conflicting  with 
Rule.— In  Porter  v.  Metropolitan  E).  R.  Co..  120  N.  Y.  284,  which  was  an 
action  to  recover  damages  for  injury  to  plaintiff's  property  by  the  ereaion 
of  an  elevated  railroad  in  the  street  upon  which  such  property  abutted,  it 
appeared  that  at  the  trial  the  defendant  requested  a  charge  to  the  effect 
that  plamtiff  was  not  entitled  to  recover  for  loss  of  rent,  and  could  only 
recover  loss  in  the  value  of  the  property.  It  was  held  that  this  request 
constituted  an  adoption  t^  defendant  of  the  rule  of  measurement  which 
would  result  in  the  determination  by  the  jury  of  permanent  damages,  and 
the  instruction  requested  being  given,  the  defendant  waived  any  previous 
exceptions  conflicting  with  the  rule. 

Construction  of  Additional  Track  in  Street—Damages— Matters  in  Issue,— 
In  Jackson  T-.  Ackroyd,  (Colorado,  Feb.  20,  1891),  25  Pac.  Rep;  133.  the 
action  was  brought  to  recover  damages  to  properly  abutting  upon  a  street 
in  which  a  railroad  was  constructed.  The  complaint  alleged  that  the 
railroad  was  originally  built  prior  to  the  time  that  plaintiff  acquired  title, 
and  that  in  addition  to  such  construction  the  receiver  o^  the  railroad  had 
constructed  an  embankment,  and  it  was  for  such  addition  that  the  plaintiff 
claimed  damages.  At  the  trial  the  court  charged  the  jury  as  to  the  meas- 
ure of  damages  for  injuries  caused  by  the  construction  of  the  embankment 
in  the  first  instance.  It  was  AM.  that  the  instruction  was  erroneous,  the 
only  matter  in  issue  being  the  question  of  damages  caused  by  the  con- 
struction of  the  addition  by  the  receiver. 

Exceuive  Damages  for  Construction  of  Railroad  in  Sf  aat— In  Gulf,  C.jS. 
F.  R.  Co.f.  Necco,  (.Texas  Sup.  Ct.,  March  31,  1891),  15  S.  W.  Rep.  1102, 
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the  action  wasbrought  to  recover  damages  occasioned  to  plaintiff's  property 
abutting  upon  a  street  occasioned  b^  tiie  company's  laying  a  number  of 
additional  switch  tracks.  The  plaintiff  testified  that  his  property  was 
worth  $6,000  before  tliese  additional  tracks  were  laid  ;  that  it  had  depre- 
ciated nearly  fifty  per  cent,  because  of  the  smoke,  soot,  and  cinders  con- 
stantly tilling  his  house,  the  obstruction  of  the  passage  to  and  from  his 
premises,  and  the  disturbing  noises  made  day  and  night.  Held,  that  a 
verdict  for  $2,000  was  not  excessive. 


Henderson  et  al. 


Ogden  City  R.  Co.  et  al. 

{Utah  Supreme  Court,  April  r,  rS^i.) 

Mandatary  Injunction — Conitructton  of  Strast  Rail  wa]r.~The  district  courts 
of  Utah  have  the  power,  in  proper  cases,  to  issue  a  mandatory,  as  well  as 
a  preventive  injunction.  The  obstruction  of  the  roadbed  of  a  street  rail- 
way company  may  be  enjoined  by  a  writ  which  is  restorative  as  well  as 
preventive. 

Authority  of  Municipality  In  Territory  to  Grant  Franchlie  to  Strttttt  Railway 
Company — Act  of  CongreM. — The  City  of  Ogden,  Utah,  is  not  precluded 
from  granting,  under  general  laws  of  the  territorial  legislature,  the  right 
to  lay  down  railway  tracks  through  its  streets,  by  the  Act  of  Congress  of 
July,  30.  1 386,  providing  that  territorial  legislatures  shall  not  pass  local  or 
special  laws  "granting  to  any  corporation,  association,  or  individual  the 
right  to  lay  down  railroad  tracks  "  and  "  granting  to  any  corporation,  as- 
sociation, or  individual,  any  special  or  exclusive  privilege,  immunity,  or 

Right  of  Individual  to  Construct  andOparate  Railroad. — There  is  no  stat- 
ute or  rule  of  law  in  force  in  the  territory  of  Utah  to  prevent  an  individual 
from  constructing  and  operating  a  railroad;  and  a  license  granted  by  a 
city  lor  the  construction  pi  a  street  railway  is  not  invalid  because  given  to 
an  individual. 

Franchise  of  Street  Railway  Company — Exclusive  Right  to  Use  Streetii — 
The  grant  to  a  street  railway  company  of  the  right  to  lay  its  tracks  in  the 
streets  of  a  city,  is  not  exclusive,  and  doesnot prevent  the  city  authorities, 
when  public  interest  demands  it,  from  granting  to  others  the  right  to  use 
the  same  streets  for  a  similar  purpose. 

Appeal  from  District  Court.  First  District.  ' 

L.  R.  Rhodes&nd  T.J.  Hudson,  for  appellants. 

H.  P.  Henderson  and  Ogden  Hiles,  for  respondents, 

Zane,  C,  J. — This  is  an  appeal  from  an  order  granting  an 
injunction  restraining  the  defendants  from  incumbering  the 
alleged  roadbed  of  the  plaintiff's  street  railway,  and 
from  permitting  the  incumbrance  placed  thereon     *'**•  ""**• 
by  them  to  remain.    The  order  was  made  upon  the  com- 
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plaint  and  answer,  the  oral  testimony,  and  docunientary  evi- 
dence, and  after  the  argument  of  the  solicitors  of  the  respec- 
tive parties  had  been  heard.  The  facts  of  the  case,  so  far  as 
we  deem  it  necessary  to  state  them,  are  as  follows :  On  the 
7th  day  of  August,  1883,  the  city  council  of  Ogden  City 
adopted  a  resolution  giving  to  the  Ogden  Citj  Railway 
Company  permission  to  construct  and  operate  on  Wash- 
ington  avenue  a  siuele  or  double  tracked  street  railway. 
The  resolution  contamed  the  following,  with  other,  condi- 
tions :  "  In  case  such  company  shall  not  commence  and  pros- 
ecute the  construction  of  its  road  as  mentioned  in  this  reso- 
lution, and  shall  not  prosecute  its  extensions  thereafter  at 
least  one  mile  every  four  years,  the  city  reserves  the  right  to 
grant  to  others  the  privilege  of  constructing  railways  upon 
all  streets  or  parts  01  streets  not  actually  occupied  by  Ogden 
City  Railway  Company's  tracks.  "  In  pursuance  ol  the  res- 
olution the  company  built  a  single  line  of  railway  track  on 
Washington  avenue,  and  in  all  respects  compliea  with  the 
resolution.  The  other  defendant  claims  as  mortgagee  of  the 
Ogden  City  Railway  Company,  and  is  acting  under  the 
rights  thus  acquired.  On  the  19th  day  of  September,  1890, 
the  plaintiffs  obtained  from  Ogden  City  permission  to  lay  a 
single  or  double  track  electric  railway  on  Washington  avenue 
and  other  streets  of  the  city.  Under  this  permission  the  re- 
spondents commenced  the  construction  of^  their  railway  oa 
the  east  side  of  the  street,  and  on  that  portion  unoccupied  by 
the  appellant's  track,  and  laid  down  a  part  of  it,  and  excavated 
and  prepared  other  portionsof  the  roadbed  thereof,  when  the 
appellants  took  possession  of  it,  and  put  ties  and  other  ob- 
structions thereon.  The  respondents  filed  their  complaint  to 
enjoin  the  alleged  trespass  and  incumbrances,  and  upon  a 
hearing  upon  an  order  to  show  cause  the  court  granted  a 
temporary  injunction,  that  was  restorative  as  well  as  pre- 
ventive. 

The  contentions  of  the  solicitors  as  to  the  rights  of  the 
parties  upon  the  foregoing  facts  impose  upon  the  court  the 
consideration  and  decision  of  the  following  propo- 
^iMitcd.  sitions:  (i)  Was  the  order  appealed  from  erroneous 
because  it  was  mandatory  as  well  as  preventive? 
(2)  Was  the  permission  given  to  the  respondents  to  lay  down 
their  track  contrary  to  the  act  of  congress  prohibiting  the 
territorial  ieo;islature  from  granting  special  or  exclusive  priv- 
ileges? (3)  Was  the  license  under  which  the  plaintiffs  were 
constructing  their  railway  invalid  because  given  to  individ- 
uals? (4)  Under  the  resolution,  was  the  appellant's  right  of 
way  exclusive  ? 

As  to  the  first  proposition :  While  it  is  undoubtedly  tnie 
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Ihat  injunctions  are  usually  employed  to  prevent  future  inju- 
ries,  they  are  sometimes  granted  to  restore  rights 
that  have  been  lost.  When  the  advantage  to  the  p«t«iiim 
wrongdoer  that  constitutes  the  injury  has  been  "iiljl^ 
gained  surreptitiously  or  by  iraud,  and  the  reten-  tioit. 
tion  of  it  constitutes  a  contmuing  injury,  and  the 
law  affords  no  adequate  remedy,  equity  will  not  withhold 
such  rer/ledial  process.  In  such  exigencies  mandatoryinjunc- 
tions  may  issue  on  interlocutory  applications,  i  High,  Inj. 
{3d  Ed.)  §§  3,  708.  The  evidence  in  the  record  shows  that  the 
plaintiffs  while  engaged  in  constructing  their  road,  suspended 
work  during  Sunday,  and  that  the  appellants  in  the  interval 
took  possession  of  it,  and  placed  wooden  ties  and  other  ob- 
structions  upon  it,  and  that  the  trespass  was  a  continuing  one, 
for  which  an  action  at  law  would  not  have  an  adequate  rem- 
edy. But  counsel  insist  that  the  statutes  of  Utah  onl^  author- 
ize a  preventive  writ ;  that  a  mandatory  one  is  not  included. 
The  statute  is  as  follows:  "  An  injunction  may  be  granted  in 
the  following  cases:  (i)  When  it  appears  by  the  complaint 
that  the  plaintiff  is  entitled  to  the  relief  demanded,  and  such 
relief,  or  any  part  thereof  consists  in  restraining  the  commission 
or  continuance  of  the  act  complained  of,  either  for  a  limited 
period  or  perpetually. "  2  Comp.  Laws  Utah  i888,  §  3300, 
Thisstatute  provides  that  the  commission  or  the  continuance  of 
the  act  may  be  restrained.  By  suffering  their  property  to 
remain  on  respondents' roadbed  the  appellant  continued  the 
wrong.  The  act  of  placing  it  there  had  been  done,  but  appel- 
lants were  still  occupying  plaintiff's  works  With  their  ties  and 
other  property.  They  were  continuing  the  trespass.  To  pre- 
vent that  continuation  a  mandatory  injunction  was  necessary. 
We  are  of  opinion  that  the  legislature,  by  the  law  referred  to, 
did  not  intend  to  deprive  the  courts  of  Utah  of  any  part  of 
that  equitable  jurisdiction  with  respect  to  injunctions  rec- 
ognized bv  that  beneficent  system  of  rules  which  constitutes 
equity.  \Ve  hold  that  the  district  courts  of  Utah  have  the 
power,  in  proper  cases,  to  issue  mandatory  as  well  as  prevent- 
ive injunctions. 

With  respect  to  the  second  proposition  :  The  act  of  con- 
gress of  July  30,  1886,  is  as  follows  :  "  The  legislatures  of  the 
territories  of  the  United  States  now  or  hereafter 
to  be  organized  shall  not  pass  local  or  special  laws  er.itorrr»B- 
in  any  of  the  following  enumerated  cases."  And  "^i"*!'"! 
after  mentioning  a  number  of  subjects,  the  follow-  g*^'°  ""' 
ing  language  is  used  :  "  Granting  to  any  corpora- 
tion, association,  or  individual  the  right  to  lay  down  railroad 
tracks,  or  amending  existing  charters  for  such  purpose. 
Granting  to  any  corporation,  association,  or  individual  any 
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Special  or  exclusive  privilege,  immunity,  or  franchise  what- 
ever." The  first  clause  quoted  prohibits  the  territorial  legis- 
lature from  granting  to  any  corporation,  association,  or  in- 
dividual the  right  to  lay  down  railroad  tracks  ;  and  because 
the  legislature  could  not  grant  to  any  corporation  orindivid- 
ual  such  right  it  is  argued  that  Ogden  City  could  not  give 
such  permission.  If  that  were  so,  then  there  would  be  no 
wav  6y  which  any  company  or  individual  could  obtain  the 
right  of  way  for  a  railway  on  any  street  in  Ogdcn  City  or 
anv  other  city  in  the  territory,  because  there  would  be  no 
otfier  authority  to  which  application  could  be  legally  made. 
The  second  clause  above  quoted  prohibits  the  granting  of  any 
special  or  exclusive  privilege,  immunity,  or  franchise  what- 
ever by  the  legislature  ;  and  if  the  legislature  may  not  enact 
a  general  law  in  pursuance  of  which  a  franchise  may  be  se- 
cured in  each  case  by  application  to  the  courts,  (as  it  has  done,) 
then  no  more  companies  can  be  incorporated  in  the  territo- 
ries. And  if  the  rule  is  that  the  city  cannot  grant  the  right 
of  way  to  any  particular  company  or  person  because  the  leg- 
islature cannot  do  so  itself,  that  rule  is  equally  applicable  to 
a  large  number  of  other  subjects  as  to  which  it  cannot  act 
specially.  As  instances,  the  legislature  cannot  grant  divorces, 
or  change  the  names  of  persons;  and  if  it  cannot  by  general 
laws  authorize  some  other  tribunals  or  some  officers  or  offices 
to  exercise  the  necessary  authority,  then  no  more  divorces 
can  be  granted  or  names  changed  ;  and  so  as  to  a  great  many 
other  subjects.  Upon  a  careful  examination  of  the  law  under 
consideration  the  intent  of  congress  is  apparent.  The  law 
was  designed  to  prohibit  special  legislation,  and  to  prevent  the 
evils  thereof.  The  purpose  was  not  to  prevent  the  legisla- 
ture from  enacting  general  laws  in  pursuance  of  which  such 
special  duties  might  be  performed  by  some  other  tribunal  or 
by  some  officer.  We  are  of  the  opinion  that  the  city  council 
of  Ogden  City,  in  the  exercise  of  a  reasonable  discretion,  may 
grant  the  right  to  lay  down  railway  tracks  in  its  streets. 

The  consideration  and  decision  of  the  third  point  involves 
the  right  of  natural  persons  as  such  to  construct  and  operate 
railroads.  In  the  nature  of  things  is  there  any 
B^hiorin.  sufficient  reason  why  individuals,  as  such,  should 
diTidiBi  lo  j,Q(  ^g  permitted  to  construct  and  operate  railroads 
niiroadt.  3s  well  as  natural  persons  through  the  instrumen- 
tality of  corporations  ?  A  private  corporation  is  a 
legal  person,  with  power  to  act  as  a  natural  one  to  the  extent 
that  its  charter  authorizes  it  to.  When  the  road  is  owned 
and  operated  by  a  corporation  the  stockholders  own  the  road 
through  the  agency  of  the  corporation,  but  the  use  is  in  the 
public.    When  individuals,  as  such,  own  and  operate  it,  the 
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property  is  in  them,  and  the  use  is  then  in  the  public.  In  the 
first  case,  the  proceeds  of  the  business,  after  deducting  ex- 
penses, is  paid  to  the  stockholders  as  dividends.  In  the  latter, 
the  individuals  retain  such  earnings  as  are  not  consumed  by 
expenses.  Either  can  acquire  the  right  of  way  by  contract 
or  in  the  exercise  of  the  right  of  eminent  domain  when  the 
law  authorizes  it ;  and  neither  can  acquire  it  in  the  latter  way 
without  such  a  statute.  The  rights  of  natural  persons  through 
the  instrumentality  of  corporations  are  usually  limited  to  one 
department  or  class  of  business ;  but  without  such  instrumen- 
tality their  rights  extend  to  every  field  which  their  enter- 
prise, their  skill,  or  business  capacity  and  inclinations  may 
enable  and  cause  them  to  enter.  We  do  not  find  anything  in 
business  methods  or  in  the  fitness  of  things  to  prevent  natural 

Eersons  from  constructing  and  operating  railroads  when  they 
ave  the  inclination,  and  can  command  the  pecuniary  means 
to  do  so ;  nor  do  we  know  of  any  statute  in  force  in  Utah,  or 
any  rule  of  law  oradjudged  case,  against  it,  i  Rorer,  R,  R,  8. 
Lastly,  was  the  appellants'  right  of  way  on  the  street  ex- 
clusive ?  Equality  before  the  law  is  a  fundamental  principle 
of  all  just  governments.  Competition  in  supply 
and  demand  regulates  wages,  prices,  and  values,  E"1"«It» 
The  moral  sense,  the  self  interest,  and  the  inclina-  ^'''''^•■^ 
tions  of  mankind  amid  the  employments,  pursuits, 
and  transactions  of  civilized  life  give  to  competition  this  effect. 
It  is  the  response  of  nature  to  the  interrogations  of  l\uman 
affairs.  It  isan  important  principle  of  that  philosophy  known 
as  ■*  Dolitical  economy  ;"  and  laws  preventing  com  petition  are 
usually  regarded  as  contrary  to  public  policy,  ana  held  to  be 
of  no  effect.  But  sometimes  the  conditions  of  a  particular 
business  prevent  competition.  Reasonable  tariffs  and  rates 
might  enable  one  railway  to  accommodate  the  public  when 
insufficient  to  support  two  or  more  ;  and  one  railway  on  a 
street  might  be  sufficient  to  accommodate  the  travel  on  it; 
but  it  miffht  be  convenient  for  travel  coming  in  from  different 
neighborhoods  to  pass  to  a  business  centre  or  other  neigh- 
borhood on  the  same  street  for  short  distances,  and  they 
should  be  permitted  to  occupy  a  reasonable  portion  of  it  for 
that  purpose.  They  should  not  be  allowed  to  obstruct  travel 
in  other  ways,  or  to  interfere  with  the  approaches  to  abutting 
property.  To  prevent  this  they  should  be  confined  to  the 
common  use  of  the  same  track.  This  could  be  accomplished 
by  the  imposition  of  suitable  conditions  at  the  time  of  grant- 
ing the  permission,  or,  when  such  conditions  have  not  been 
exacted,  by  a  resort  to  the  law  of  eminent  domain.  Streets 
can  only  be  occupied  by  railroads  for  public  uses,  not  for 
private.    Railways  are  permitted  on  the  streets  because  they 
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are  believed  to  be  beneficial  to  the  public  in  furnishing  a 
prompt,  economical,  and  convenient  mode  of  travelling  upon 
them;  and  being  in  the  public  streets,  the  public,  through  its 
authorities,  the  city  government,  has  a  right  to  direct  tnc  lo- 
cation of  their  tracks  therein,  and  to  determine  how  much  of 
the  streets  they  may  occupy;  and  such  public  authorities 
have  also  the  power  to  adopt  reasonable  rules  for  the  regula- 
tion of  their  business.  Sucn  railroads  and  their  business  are 
subject  to  the  police  power,  which  the  government  cannot 
divest  itself  of  by  contract  or  otherwise,  and,  being  so  pos- 
sessed of  it,  it  is  Its  duty  to  make  use  of  it  whenever  the  pub- 
lic good  demands  that  it  shall.  The  legislature  did  not  au- 
thorize the  city  council  of  Ogden  City  to  grant  to  the  ap- 
pellants the  exclusive  right  of  way  upon  the  street  in  ques- 
tion, nor  do  we  think  it  had  the  power  to  do  it.  Ellio'tt, 
Roads  &  S.  565,  566  ;  Jackson  Co.  Horse  R.  Co.  v.  Interstate 
Rapid  Transit  R.  Co.,  24  Fed,  Rep.  306.  We  find  no  error 
in  this  record.  The  judgment  of  the  court  below  is  affirmed. 
Anderson  and  Blackburn,  JJ.,  concur. 

Straat  Railway — Authority  to  Grant  Excluiiva  Privilege  to, — See  Indianap- 
olis Cable  St.  R.  Co.  v.  Citizens  St.  R.  Co.  (Ind.),  43  Am.  &  Eng.  R.  Cas. 
234. ;  Canal  &  C.  St.  R.  Co,  v.  Crescent  City  R,  Co.  (La,),  40  /rf,  329 ;  Teach- 
out  V.  Des  Moines  Broad  Gauge  St.  R.  Co.  (Iowa),  36  M.  108,  note  1 16. 

Right  of  an  Individual  to  Maintain  and  Oparata  a  Railroad, — The  ri^ht  to 
build,  own,  manage,  and  run  a  railroad  and  take  tlie  tolls  thereon,  is  not, 
of  necessily,  of  a  corporate  character,  or  dependent  upon  corporate  rights. 
It  may  belong  to,  or  be  enjoyed  by  natural  persons,  and  there  is  notning 
in  its  nature  inconsistent  with  Its  being  assignable.  Bank  of  Middlebury 
V.  Edgerton,  30  Vt.  1  8j,  "  Any  one  or  more  natural  persons  have  the  same 
right  to  build  and  operate  a  railroad,  and  to  carry  passengers  and  freight 
there<)n  for  pay,  and  to  charge,  and  enforce  collection  of,  passage-money 
and  tolls  therefor,  that  they  have  to  run  a  stage  coach  or  a  wagon  for  ac- 
commodation of  the  public,  or  to  build  and  run  a  mill,  or  a  boat,  or  to  en- 
gage in  any  other  business,  and  to  charge  and  collect  compensation  for  the 
services  rendered  ;  and  may  regulate  and  fix  their  own  prices,  rates  and 
tolls,  in  the  same  manner  as  common  carriers  ordinarily  may.  If  in  so  do- 
ing  they  hold  themselves  out  to  the  public  as  common  carriers,  they  will 
be  deemed  such  in  law,  and  will  be  subject  to  the  law  of  common  carriers 
as  to  the  rights  and  obligations  of  themselves  and  the  public  in  reference 
to  their  business  transactions  as  such."  i  Rorer  on  Raftroads,  p.  8,  "Any 
person  may  build  a  railroad  upon  his  own  iand,  or  upon  the  land  of  others 
with  their  consent,  and  mav  operate  the  same  by  steam,  or  any  other  pow- 
er he  pleases."  i  Wood's  Railway  Law,  $  2.  citing  Stewart's  Appeal,  56  Pa. 
St.  413;  McCandliss'Appeal,  70  Pa.  St,  210;  Bishop  t-.  North.  1 1  Wall.  (U. 
S.).429;  Dand  i/,  Kingscote,  6  Wall.  (U.  S.),  174;  Durham,  etc..  R,  v. 
Walker,  L.  R.  2  Q.  B,  940 ;  Brand  v.  Hammersmith  &  C.  R,  Co.,  L.  R.  3 
Q.  B.  223.  In  the  case  o£  Junction  R.  Co.  t.  Rubles,  7  Ohio  St.  1,  the 
court  say;  "  Had  thepersons  composing  the  Ohio  Railroad  Company  been 
nothing  more  than  an  unincorporated  partnership,  it  would  have  been 
fully  competent  to  make  the  contract  with  Ruggles  which  it  did  make,  to 
have  vested  in  it  the  easement  which  he  conveyed  ;  and,  as  against  Rug- 
gles, fully  to  enjoy  that  easement ;  that  is  to  say,  it  would  have  been  com- 
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petent  to  construct  a  railroad  over  the  land  covered  by  the  easement,  and 
to  run  trains  of  cars  over  it,  at  will,  from  end  to  end." 

But  a  railroad  company  authorized  to  build  a  railroad,  and  failing  to  ob- 
tain the  means,  has  not  the  power  to  contract  with  an  individual  to  build 
a  railroad  solely  for  his  own  use  on  a  part  of  their  route,  and  such  indi- 
vidual cannot  build  such  road.    Stewart's  Appeal,  56  Pa.  St.  4,13. 

And  according  to  Mr.  Wood,  an  individual  constrnctingand  operatin^a 
railroad  does  so  at  his  peril,  and  has  none  of  the  privileges  and  immunities 
which  arc  possessed  by  corporations  created  for  chat  purpose  by  the  legis- 
lature, and  he  is  liable  for  all  injuries  arising  cither  to  the  property  or  per- 
son of  another  by  the  operation  of  such  road,  and  for  all  nuisances  arising 
from  the  noise,  smoke,  or  other  consequences  of  operating  the  road  ;  he  is 
not  only  liable  in  damages,  but  also  to  indictment,  where  the  nuisance  is 
injurious  to  the  public,     i  Wood's  Railway  Law,  J  2. 


Ogden  City  R.  Co. 


Ogden  City  et  a/. 

{Utah  Supreme  Court,  April  i,  iSpi.) 

Eiaetric  Straet  Railway— Exercise  of  Rightof  Eminent  Domain.— The  right 
of  eminent  domain  may  be  exercised  in  proper  cases  in  behalf  of  electrical 
street  railways,  under  a  statute  authorizing  the  exercise  of  the  right  in  be- 
half of  steam  and  horse  railroads. 

Same — Crant  of  Franchlia  by  City  to  Two  Companies  for  Same  Street — 
Injunction.-— A  city  granted  an  electrical  street  railway  company  the  right 
to  lay  a  double  track  in  a  street  in  which  it  had  already  granted  another 
company  the  right  to  lay  a  double  track.  Before  the  electrical  company 
commenced  work,  the  company  having  the  prior  grai*t  sued  to  enjoin  them 
from  laying  their  tracks,  and  to  have  the  ordinance  granting  the  franchise 
declared  void,  alleging  that  it  had  constructed  a  single  track,  and  that  if 
it  were  to  lay  down  its  other  track,  and  the  electrical  company  their  two 
tracks,  other  modes  of  public  travel  would  be  obstructed,  and  that  the 
poles  and  wires  of  the  electrical  company  would  interfere  with  plaintifT's 
rij^t  as.the  owner  of  property  abutting  on  the  street.  J/eld,  that  the  al-  , 
legations  were  not  sufficient  to  warrant  an  injunction. 

Appeal  from  District  Court,  First  District. 
Z.  Ji.  Rlwdes  and  T.  J,  Hudson,  for  appellant. 
A.  R.  Heywood,  H.  P.  Henderson  and   Ogden   Hiles,  for  re- 
spondents. 

Zane,  C.  J. — The  complaint  filed  in  the  court  below  in  this 
case,  among  other  things,  alleged  that  on  August  7,  1883,  the 
city  council  of  Ogden  City  adopted  an  ordinance     ctMiutrf. 

f  ranting  to  the  plaintiff  permission  to  lay  down  a 
ouble  tracked  street  railway  on  Twenty-Fifth  street  and 
Washington  avenue,  and  that  in  June,  1890,  the  city,  upon 
certain  conditions  named  in  the  ordinance,  gave  the  defend- 
ants permission  to  construct  a  double  track  railway  on  the 
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same  streets,  to  be  operated  by  electricity ;  that  these  are 
the  main  business  streets  of  the  city ;  that  the  plaintiff  had 
constructed  on  them  a  single  track,  with  turnouts  ;  that,  if  it 
were  to  lay  down  another,  the  two  would  occupy  about  20 
feet  in  width ;  and  that,  if  two  additional  tracks,  as  threat- 
ened by  the  defendants,  should  be  laid  down,  the  streets 
would  be  so  obstructed  by  the  four  tracks  as  to  greatly  in- 
terfere  with  other-modes  of  travel;  and  that,  if  poles  and 
wires,  as  threatened,  should  be  placed  in  front  of  the  prop- 
erty owned  by  plaintiff,  it  would  be  seriously  damaged 
thereby.  The  complaint  prays  that  the  ordinance  granting' 
the  permission  to  defendants  to  lay  down  their  tracks  may 
be  declared  null  and  void  so  far  as  it  purports  to  grant  to  de- 
fendants any  right  to  construct  their  road  on  the  streets,  and 
that  they  may  be  enjoined  from  filing  the  bond  exacted  as 
one  of  the  conditions  of  the  permit.  A  prayer  for  general 
relief  is  also  added.  To  the  complaint  the  defendants  inter- 
posed  a  demurrer,  which  the  court  below  sustained,  and  also 
refused  an  injunction.  From  the  decision  of  the  court  the 
plaintiff  has  appealed  to  this  court,  and  assigns  it  as  error. 

The  points  urged  by   plaintiff  upon  the  argument  of  this 
appeal  call  for  a  consideration  of  the  authority  of  the  city 

council  to  give  permission  to  individuals  and  cor- 
HinmtT-  porations  to  construct  railways  upon  the  public 
■III.  streets,  and  to  control  their  location  and  operation 

thereon.  The  city  council  of  Ogden  city,  by  vir- 
tue of  its  general  authority  over  such  streets,  was  authorized 
to  permit  street  £ar  companies  to  construct  and  operate  their 
roads  upon  them  ;  but  without  special  authority  the  council 
could  not  permit  ordinary  railroads,  with  trains  propelled  by 
steam  power,  to  do  so.     The  permission  is  given  to  facilitate 

fiublic  travel,  and  for  the  benefit  and  convenience  of  the  pub- 
ic. The  permission  to  such  companies  cannot  confer  upon 
them  an  exclusive  right.  The  right  so  given  exists  in  com- 
mon with  the  right  to  travel  on  the  streets  in  wagons  and  by 
other  vehicles,  and  on  horseback  and  on  foot,  in  all  legitimate 
ways.  Such  persons  or  companies,  in  the  observance  of  all 
reasonable  care  and  caution,  nave  the  right  to  pass  their  cars 
over  their  tracks  as  often  as  the  public  convenience  requires 
and  the  demand  will  justify.  The  cars  have  the  right  of  way, 
and  the  travel  by  other  means  and  in  other  ways  must  turn 
out,  because  it  can  and  the  cars  cannot.  The  city  authorities 
have  the  right  to  require  the  tracks  to  be  so  constructed  and 
kept  in  repair  that  travel  by  other  modes  can  conveniently 
and  safely  use  them.  It  is  the  right  and  duty  of  the  city  to 
exercise  such  reasonable  control  over  the  construction,  repair, 
operation,  and  business  of  street  railways  as  the  safety,  con. 
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venience,  and  good  of  the  public  demands.  The  private 
rights  of  the  owners  and  occupants  of  property  abutting  on 
the  street  raust  also  be  protected,  for  the  law  is  that  such 
abutters  have  an  easement  in  the  street  appurtenant  to  their 
property  of  which  they  cannot  be  deprived  without  their 
consent,  or  without  just  compensation  in  pursuance  of  the 
law  of  eminent  domain  ;  and  the  council  has  the  power,  and 
it  is  its  duty,  to  say  that  no  more  than  a  reasonable  portion 
of  the  street  shall  be  occupied  by  street  railways,  and  it  has 
no  right  to  consent  that  more  shall  be  so  used.  In  his  work 
on  Municipal  Corporations,  Judge  Dillon  says:  "The  author 
regards  the  appropriation  under  legislative  authority  of  a 
reasonable  portion  of  the  street  for  a  horse  railway,  con- 
structed on  the  gradual  surface  of  the  street,  and  used  under 
municipal  regulation  in  the  ordinary  mode,  to  be  such  a  use 
as  falis  within  the  purposes  for  which  the  streets  are  dedi' 
cated  or  acquired  under  the  power  of  eminent  domain.  When 
thus  authorized,  and  so  regulated  by  the  pubiic  authorities 
as  not  to  destroy  the  ordinary  and  usual  street  uses,  this  is  a 
public  use  within  the  fair  scope  of  the  intention  of  the  pro- 
prietor when  he  dedicated  the  street  or  was  paid  for  prop- 
erty to  be  used  as  a  street.  Such  proprietor  must  be  taken 
to  contemplate  all  improved  and  more  convenient  modes  of 
use  which  are  reasonably  consistent  with  the  use  of  the  street 
by  ordinary  vehicles  and  in  the  usual  modes.  *  *  *  The 
limitations  being  that  such  use  must  not  deprive  the  abutter 
of  his  property  rights  and  easements  in  the  streets,  or  de- 
stroy the  ordinary  uses  of  the  streets  as  a  public  and  common 
highway  open  to  all."  If  separate  tracks  for  two  or  more 
rauroati  companies  on  a  street  with  cars  operated  on  them 
would  increase  the  hazards,  or  seriously  obstruct  travel 
thereon  in  other  ways,  or  interfere  with  the  right  of  abutters, 
such  individuals  or  companies  should  be  limited  to  the  com- 
mon use  of  the  same  track  or  tracks.  This  could  be  done  by 
suitable  conditions,  reservations,  or  limitations  at  the 
time  of  the  grant  of  the  right  of  way,  or,  in  the  ab-  fninlBt 
sencc  of  them,  in  pursuance  of  the  law  of  eminent  domii. 
domain.  Section  3841  of  the  Compiled  Laws  of 
Utah  is  as  follows :  "The  right  of  eminent  domain  may  be 
exercised  in  behalf  of  the  following  public  uses:  *  *  * 
(3)  Wharves,  «  *  »  steam  and  horse  railroads.  *  *  * 
Sec.  3S43.  The  private  property  which  may  be  taken  under 
this  chapter  includes :  (i)  All  real  property  belonging  to  any 
person,  (2)  Lands  belonging  to  this  territory,  or  to  any 
county,  incorporated  city,  village,  or  town,  not  appropriated 
to  some  public  use.  (3J  Property  appropriated  to  public  use ; 
but  such  property  shall  not  be  taken  unless  for  a  more  neces- 
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sary  public  use  than  that  to  which  it  has  already  been  appro- 
priated. *  *  *  (5)  All  rights  of  way  for  any  and  all  pur- 
poses mentioned  in  section  3841,  and  any  and  all  structures 
and  improvements  thereon,  and  the  lands  held  orused  in  con- 
nection therewith,  shall  be  subject  to  be  connected  with, 
crossed,  or  intersected  by  any  otnerriffht  of  way  or  improve- 
ment or  structure  thereon.  They  shall  also  be  subject  to  a 
limited  use  in  common  with  the  owner  thereof  when  neces- 
sary ;  but  such  uses  of  crossings,  intersections,  and  connec- 
tions shall  be  made  in  manner  most  compatible  with  the 
greatest  public  benefit  and  least  private  injury."  Electrical 
railways  were  not  mentioned  in  tne  act,  but  horse  and  steam 
railways  were.  At  that  time  horse  and  steam  power  was 
used,  because  thought  to  be  the  best.  Electricity  was  not 
then  known  as  a  car  motor ;  but  ingenuity  and  invention  have 
since  subjected  it  to  that  use,  and  it  is  being  substituted 
largely  for  the  others:  and  we  have  no  hesitation  in  holding 
that  under  the  statute  the  right  of  eminent  domain  may  be 
exercised,  in  proper  cases,  in  behalf  of  electrical  roads  as  well 
as  for  steam  and  horse  railways. 

While  the  owner  of  a  railway  may  have  an  interest  in  its 
property,  that  interest  is  not  more  inviolable  and  sacred  than 
other  interests  in  property.  The  private  interest  is 
hg«Vti»"  **"^  thing,  and  the  public  use  is  another.  The  prop- 
erty is  taken  for  the  public  use,  not  to  transfer  the 
interest  that  one  person  has  in  the  property  to  another 
person.  Such  transfer  incidentally  and  necessarily  follows  in 
order  that  the  public  benefit  may  be  enjoyed.  When  the 
tracks  of  one  company  on  a  street  are  sufficient  for  the  busi- 
ness of  two  or  more  companies  they  should  all  be  required 
to  use  them,  and  the  hazards  and  inconveniences  and  obstruc- 
tions to  travel  by  other  modes  should  be  limited  to  the  tracks 
of  the  one  company.  If  the  interest  of  each  company  in  the 
railroad  property  used  in  common  issufficient  to  enable  them 
to  accommodate  the  public  travel,  that  is  sufficient.  It  ap- 
pears from  the  allegations  of  the  complaint  that  the  plaintiff 
had  laid  down  but  one  track  on  the  streets  named,  and  that 
the  defendants  had  not  commenced  the  construction  of  theirs. 
The  court  below  was  asked  to  declare  the  ordinance  giving 
the  defendants  the  right  of  way  on  them  void.  If  it  had 
been  so  decreed  the  defendants  could  not  have  laid  down  one 
track,  and  it  does  not  appear  that  one  additional  track  would 
have  materially  obstructed  travel  by  other  modes,  or  that  it 
would  have  interfered  with  plaintiff's  private  easement  on 
the  streets  appurtenant  to  its  abutting  property.  The  effect 
of  the  decree  asked  by  the  plaintiff  would  nave  been  to  deny 
the  defendants  any  permission  on  the  street,  even  under  the 
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law  of  eminent  domain  ;  for  any  rights  obtained  under  that 
law  would  not  have  authorized  them  to  construct  their  road 
on  the  street  without  the  permission  of  the  city  council.  The 
allegations  of  fact  are  not  sufficient  to  warrant  an  injunction 
on  the  ground  that  the  construction  of  the  defendant's  rail- 
way would  damage  the  abutting  property  by  materially  in- 
terfering with  rights  appurtenant  thereto.  Except  so  far  as 
we  have  considered  this  case  it  is  analogous  to  the  case  of 
Henderson  v.  Ogden  City  R.  Co.,  ante,  p.  95  ;  (decided  at  the 
present  term.)  The  judgment  of  the  court  below  is  affirmed. 
Anderson  and  Blackburn,  JJ.,  concur. 

Elsctrical  Street  Railways.— See  ante,  Hdsey  v.  Rapid  Transit  Street  R. 

Co.,  p.  76,  and  note  p.  89. 


Texas  &  New  Orleans  R.  Go. 

(Texas  Supreme  Court,  February  2J,  iSqi.) 

Railroad  in  8treet^\ction  for  Nuisance— Damagei — Depreciation  of  the 
Property. — In  an  action  against  a  railroad  company  to  recover  dam.iges 
for  the  operation,  in  a  wrongful  manner,  ot  its  railroad  along  the  stj'eet  in 
ironi  of  plaintiff's  property,  there  can  be  no  recovery  for  depreciation  of 
the  property  caused  thereby,  the  proper  measure  being  such  special  dam- 
ages as  may  accrue  up  to  the  time  of  the  trial. 

Appeal  from  District  Court,  Harris  County. 

Stewart  &■  Sieivart,  for  appellants. 
IV.  JV.  Shaw,  for  appellee. 

Gaines,  J, — Appellants  brought  this  suit,  as  husband  and 
wife,  against  the  appellee,  to  recover  damages,  alleging  that 

the  husband  was  the  owner  of  a  certain  lot  in  the     , ,  ,  . 

aty  of  Houston,  along  the  street  in  front  of  which 
the  defendant  corporation  was  operating  its  line  of  railroad  ; 
that  the  lot  was  at  the  time  of  bringing  the  suit,  and  for  a 
long  time  previous  thereto  had  been  their  homestead;  and 
that  by  reason  of  the  raising  of  the  grade  of  the  road  in  the 
front  of  their  property,  and  the  unlaivful  manner  ot  opcrat- 
ing  the  road  and  the  trains,  they  had  been  damaged  by  a  de- 
preciation in  its  value.  There  were  five  separate  and  spe- 
cific grounds  of  recovery  set  up  in  the  petition,  to  all  of 
which  a  demurrer  was  sustained  except  the  first.  Upon  is- 
sues  joined  upon  that  ground  the  parties  went  to  trial,  and  the 
defendant  had  a  verdict  and  judgment  in  its  favor.  Therul. 
injs  of  the  court  in  sustaining  the  demurrers  to  the  second. 
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third,  and  fifth  grounds  of  action  alleged  in  the  petition  are 
severally  assigned  as  error.  The  second  cause  of  action  al- 
leged is  that,  by  the  ordinance  of  the  city  of  Houston,  the 
defendant  company  is  prohibited  from  running  its  trains 
within  the  city  limits  at  a  greater  rate  of  speed  than  6  miles 
per  hour,  but  that  the  defendant,  since  the  month  of  Sep- 
tember, 1888,  had  run  its  trains  along  the  street  in  front  of 
Elaintiff's  property  at  a  rate  of  speed  from  15  to  20  miles  per 
our;  that  thereby  it  was  rendered  unsafe  for  the  plaintiffs 
and  the  other  members  of  their  family  to  cross  the  track  in 
going  to  and  from  their  home;  and  that  by  reason  thereof 
their  property  had  been  rendered  inaccessible,  and  had  been 
depreciated  in  value  in  the  sum  of  $250.  The  third  cause  of 
action  alleged  was  that  the  city  had  made  it  the  duty  of  the 
defendant  to  keep  flagmen  at  certain  crossings  adjacent  to 
plaintiffs'  property;  that  this  duty  it  had  failed  to  perform; 
and  that,  by  reason  of  its  failure,  cars,  trains,  and  locomo- 
tives had  been  permitted  to  stand  on  said  crossing  an  unrea- 
sonable time,  thereby  depreciating  the  value  of  plaintiffs'  prop- 
erty in  the  sum  of  $250.  The  fifth  ground  of  recovery  alleged 
is  that  the  defendant  had  caused  trains,  loaded  with  cattle, 
horses,  and  manure,  to  stop  in  front  of  plaintiffs'  homestead 
"  more  than  five  minutes  at  a  lime,  and  often  more  than  a  day 
at  a  time,"  and  that  from  the  cars  so  loaded  a  stench  emitted 
that  pervaded  the  home  of  plaintiffs,  creating  great  discom- 
fort and  sickness  to  the  family,  and  that  as  a  result  their  prop- 
erty had  been  damaged  $500.  When  a  nuisance  is  created  by 
the  construction  of  works  in  their  nature  permanent,  and 
which,  as  sometimes  occurs  in  case  of  works  for  a. 
DuugnfoT  public  use,  are  not  subject  to  be  abated,  the  rule  is 
nsiMBc*-  that  all  damages  resulting  therefrom  to  property 
Darntittisa  tuay  be  recovered  in  one  action,  and  the  proper 
i><>t"n^  measure  of  damages  is  the  depreciation  in  the  value 
■re.  of  the  property.     Rosenthal  v.  Taylor,  B.  &  H.  R. 

Co.  (Tex.),  1 5  S.  W.  Rep.  268,  (decided  at  the  pres- 
ent term  ;)  Gainesville,  H.  &  W.  R.  Co.  v.  Hall,  78  Tex.  169.. 
44  Am.  &  Eng.  R.  Cas.  51.  That  rule  also  applies  when  the 
injury  resulting  from  the  nuisance  is  of  a  permanent  charac- 
ter. But  when  the  nuisances  complained  of  are  of  a  tempo- 
rary character,  such  as  may  be  voluntarily  removed  or  avoided 
by  the  wrongdoer,  or  such  as  the  injured  party  may  cause  to 
be  abated,  only  such  damages  as  have  accrued  up  to  the  in- 
stitution of  the  suit  or  (under  our  system)  to  the  trial  of  the 
action,  can  be  recovered.  For  such  damages  depreciation  in 
the  value  of  the  property  affected  by  the  injury  is  not  a  meas- 
ure, and  in  such  a  suit  the  amount  of  such  depreciation  can- 
not be  recovered.     In  each  of  the  so  called  "  counts  "  of  the 
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petition  the  wrongful  acta  alleged  are  of  a  temporary  nature, 
and  subject  to  be  discontinued  either  voiuntarily  or  by  suit, 
and  the  only  damages  alleged  were  the  depreciation  in  the 
value  of  plaintiffs'  property.  To  state  the  case  somewhat 
differently,  in  those  parts  of  the  petition  the  plaintiff  sought 
to  recover  for  an  alleged  depreciation  in  the  value  of  their 
property  caused  by  the  acts  of  the  defendant,  and  failed  to 
allege  facts  which  would  authorize  such  a  recovery.  We  are 
of  opinion  that  the  demurrers  were  properly  sustainedi  We 
would  not  ba  understood  as  holding  that  the  facts  alleged  in 
the  counts  in  the  petition  we  had  nad  under  consideration 
show  grounds  for  the  recovery  of  any  damages,  for  we  think 
the  allegations  in  the  second  and  third  would  not  have  author- 
ized any  recovery  whatever.     The  judgment  is  affirmed. 


Riverside  &  Arlington  R.  Co. 

{87  Caiifornia,  59j:^ 

StrMt  Railway — Right  of  Abutting  Owner  to  Compensation.— The  dedica- 
tion of  a  street  to  public  use  authorizes  its  use  for  the  trades  of  a  street 
railway  company,  and  theownerofthefee  is  not  entitled  to  compensation 
therefor. 

Location  of  Street  Railway  Tracks — Middle  of  the  Street. — A  statute  re- 
quiring street  railway  tracks  to  be  placed  as  "  nearly  as  possible  in  the  mid- 
dle of  the  street,"  means  that  the  tracks  should  be  placed  "  as  nearly  as 
practicable  "  in  the  middle.  The  location  must  be  controlled  in  some  de- 
gree by  the  circumstances  of  the  particular  case. 

Same— Practicality  of  Placing  Tracks  In  Middle  of  Street— Evidence — The 
evidence  in  the  case  held  insufficient  to  support  a  finding  that  it  was  not 
"  practicable  "  to  locate  the  tracks  of  a  street  railway  company  in  the  mid- 
dle of  the  street. 

Fruichlse  of  Street  Railway  Company— Member  of  CKy  Board  a  Stock, 
holder.— Where  a  city  board  of  trustees  grants  a  street  railway  franchise  for 
the  benefit  of  a  corporation  to  be  organized  by  a  number  of  subscribers,  of 
whom  a  city  trustee,  who  was  on  a  committee  which  reported  favorable 
as  to  the  granting  of  such  franchise,  was  one,  and  such  franchise  was  sub- 
sequently transferred  to  the  corporation,  the  franchise  is  void. 

Commissioners'  decision.     Department  2.     Appeal  from 
San  Bernardino  County. 
H.  C.  Rolfe,  for  appellant. 
W.  J.  Mclntyre,  for  respondent. 

Havne,  C. — This  was  an  action  of  ejectment  brought  by  ■ 
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the  owner  of  the  fee  of  one-half  of  a  street  in  the  city  of 
c>MMatod.  Riverside  called  "  Cyjjress  Avenue,"  against  a 
street  car  company,  which  was  alleged  to  be  using 
such  half  o(  the  street  in  an  unauthorized  and  unlawful  man- 
ner. The  trial  court  gave  judgment  for  the  defendant,  and 
the  plaintiS  appeals. 

There  is  no  dispute  about  the  plaintifl's  ownership  of  the 
fee  of  half  of  the  street,  nor  about  the  existence  of  the  street, 
and  the  consequent  right  of  the  public  to  use  it  as  a  highway. 
The  question  tiiigated  is  whether  the  defendant's  use  of  it 
was  unauthorized  and  unlawful.  In  this  regard  several  points 
are  made.    ' 

1.  !t  is  contended  that  the  defendant  could  not  use  the 
street  for  the  purposes  of  its  track  without  first  making  com- 

pensation  to  the  piaintiff,  and  the  case  of  VVeyl  v. 
*i'"'""Tt  ^"""™^  \2\.  R,  Co.,  6g  Cal.  203,  is  cited.  But 
u"     '"      that  case  was  not  in   relation  to  a. street  railway, 

but  to  an  ordinary  railroad  whose  route  took  it 
through  a  street.  And  we  think  there  is  a  difference  between 
such  a  case  and  the  present.  The  dedication  of  a  street  to 
pitbtic  use  authorizes  any  ordinary  use  for  street  purposes; 
and  the  use  of  a  street  in  a  city  or  town  for  the  tracks  of  a 
street  car  company  is  of  this  class,  and  is  therefore  authorized, 

2.  It  is  argued  that  the  track  was  not  located  as  required 
by  law.     The  provision  of  statute  in  relation  to  the  subject  is 

that  "  the  city  or  town  authorities,  in  granting  the 
tnwkh'  "  right  of  way  to  street  railroad  corporations,  in  ad- 
dition to  the  restrictions  which  they  arc  authorized 
to  impose,  must  require  a  strict  compliance  with  the  follow- 
ing conditions :  *  *  *  First,  to  construct  their  track  on 
those  portions  of  the  street  designated  in  the  ordinance  grant- 
ing the  right,  which  must  be  as  nearly  as  possible  in  the  mid- 
dle of  the  street."  Civil  Code,  §  498.  The  order  granting 
the  franchise  did  not  prescribe  the  precise  part  of  the  street 
upon  which  the  track  was  to  be  located.  It  was  merely  that 
the  franchise  be  granted  to  the  applicants  "  according  to 
their  application;"  and,  while  the  application  named  the 
streets  through  which  the  road  was  to  run,  it  did  not  refer  to 
any  particular  portion  of  an)'  street.  There  was,  however,  a 
general  ordinance,  applicable  to  all  street  car  companies,  pro- 
viding that  "  the  track  shall  be  laid  as  near  tjie  center  of  the 
street  or  streets  along  the  route  of  the  railway  as  practicable." 
It  will  be  observed  that  the  effect  of  this  was  that  the  board 
did  not  exercise  its  own  judgment  as  to  the  portion  of  the 
street  to  be  octupied  by  the  track,  but  left  it  to  the  company 
to  construct  their  track  as  near  the  middle  of  the  street  "  as 
practicable."     The  company  evidently  did  not  consider  it 
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practicable  to  place  the  track  in  the  middle  of  the  street,  and 
accordingly  placed  it  on  the  side  next  the  plaintiff's  lot.  ■  The 
precise  location  is  not  shown  by  the  record;  but  the  court 
finds  that  "it  was  not  practicable  to  locate  the  track  in  the 
middle  of  Cypress  avenue."  The  court  further  finds  that  the 
franchise  provided  that  the  track  was  to  be  laid  "  along  the 
eastern  side  of  Cypress  avenue,"  (which,  as  above  shown,  it 
did  not  provide  ;)  and  that  "  the  location  of  the  defendant's 
track  was  in  conformity  with  the  requirements  of  said  fran- 
chise." The  plaintiff's  position  is,  in  the  first  place,  that  the 
words  "as  nearly  as  possible  "  do  not  mean  "  as  nearly  as  prac- 
ticable," as  held  by  the  trial  court ;  and  that,  even  if  they  do, 
the  finding  that  it  was  not  practicable  to  locate  the  track  in 
the  middle  of  the  street  is  not  sustained  by  the  evidence.  In 
relation  to  the  first  question  we  think  that  the  statute  means 
"as  nearly  as  practicable."  As  a  matter  of  course,  it  is  always 
physically  possible  to  place  a  track  in  the  middle  of  a  street. 
It  may  not  be  legally  possible.  For  example,  there  may 
already  be  a  track  there  under  a  franchise  which  it  is  beyond 
the  power  of  the  board  to  revoke.  But  even  if  a  track  were 
placed  in  the  middle  of  the  street,  under  a  revocable  license, 
we  think  that  the  board  would  have  power  to  authorize  the 
laying  of  another  track  so  as  not  to  interfere  with  the  first. 
So  if,  as  is  sometimes  the  case  in  rural  towns,  a  row  of  trees 
were  in  the  middle  of  the  street,  the  track  could  be  placed  on 
one  side.  And  we  are  not  preparefl  to  say  that  the  condi- 
tions of  traffic  might  not  be  sued  as  to  require  a  similar  loca- 
tion. The  use  of  the  words  "  as  nearly,"  m  connection  with 
"  as  possible,"  shows  that  it  was  foreseen  that  a  location  in 
the  middle  of  the  street  could  not  always  be  made  ;  and  we 
think  that,  from  the  nature  of  the  case,  the  meaning  must  be 
that  the  location  must  be  controlled  in  some  degree  by  the 
circumstances  of  the  particular  case. 

But  we  do  not  think  that  the  evidence  in  the  case  before 
us  shows  any  reason  why  the  track  could  not  be  located  in 
the  middle  of  the  street.  Only  two  witnesses  testified  on  the 
subject.  One  of  them  said,  in  substance,  that  it  was  "  im- 
practical "  to  place  such  a  track  in  the  middle  of  such  a  nar- 
row street  (it  was  40  feet  wide),  because  it  would  interfere 
with  trafiic.  To  use  his  own  language  :  "  It  is  impractical 
to  put  it  in  the  center  of  such  a  narrow  street,  because  it  in- 
terferes a  little  bit  with  the  travel,  just  about  the  same  as 
when  Mr.  Finch  goes  across  to  his  lot2io.  It  interferes  with 
tht  travel  in  passing  teams.  If  the  travel  is  very  great,  it  in- 
terferes materially.  It  depends  on  how  much  travel  there  is." 
But  the  witness  did  not  state  how  much  travel  there  was. 
The  other  witness  said  that  a  track  in  the  middle  of  a  street 
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■  would  interfere  with  traffic  "  very  extensively."  But  he  went 
on  to  say  :  "  Putting  a  street  railway  in  such  a  street  would 
interfere  with  the  use  of  the  street  for  other  travel  wherever 
you  put  it.  But  1  should  deem  it  advisable  not  to  put  any 
street  railway  in  the  center  ol  such  a  narrow  street,  for  the  rea- 
son that  it  will  obstruct  the  travel  to  such  extent  that  teams, 
for  instance,  cannot  pass  each  other  on  either  side  of  the  track 
without  crossing  the  track.  There  would  be  no  room  on  each 
side  for  teams  to  pass.  *  *  *  Of  course  it  is  practicable." 
The  effect  of  this  testimony  is  merely  that  in  the  opinion  of 
the  witnesses  the  requirement  of  the  law  is  wrong,  and  that 
it  is  more  convenient  to  the  traveling  public  to  have  the  track 
on  the  side  of  the  street.  But  the  law  certainly  means  more 
than  this.  It  is  an  injustice  to  the  property  owners  on  one 
side  of  the  street  to  have  the  obstruction  placed  close  to  their 
doors.  And  for  this,  among  other  reasons,  the  law  requires 
that  it  must  be  placed  as  near  the  middle  of  the  street  as  prac- 
ticable,  and  enjoins  a  "  strict  compliance  "  with  the  require- 
ment. 

3.   It  is  contended  that  the  franchise  is  void  because  a  sub- 
scriber to  the  stock  of  the  company  was  a  member  of  the 

board  of  city  trustees,  and  took  an  active  part  in 
«rutiB(cf  the  proceedmgs  in  relation  to  the  franchise;  and 
AciiDB'^itT  "'^  think  that  this  position  must  be  sustained.  It 
traatu.  appears  that  when  the  application  for  the  franchise 

was  made  a  number  of  protests  were  put  in,  and  the 
matter  was  referred  to  a  committee  of  two,  of  which  E.  VV. 
Holmes  was  one.  This  committee  made  a  report  in  writing, 
recommending  that  the  application  be  granted.  The  report 
was  adopted,  and  the  franchise  granted  at  the  next  meeting. 
Several  months  prior  to  this  an  agreement  to  subscribe  to  the 
capital  stock  of  a  street  car  company  to  be  formed  on  lines 
similar  to  those  of  the  defendant  was  gotten  up,  and  by  it  E. 
W.  Holmes  subscribed  for  200sharesof  stock.  A  committee 
of  subscribers  was  appointed  to  apply  for  a  franchise.  The 
personnel  of  this  committee  was" subsequently  changed  to  some 
extent.  The  application  was  made  by  the  committee,  and 
was  granted,  on  the  favorable  report  of  the  committee  of 
two,  of  which  Holmes  was  a  member,  as  above  slated.  Sub- 
sequently the  committee  made  a  deed  of  the  franchise  to  the 
companv.  It  is  true  that  there  was  no  testimony  to  show 
that  E.  VV.  Holmes,  the  city  trustee,  was  the  same  person  as 
E.  W.  Holmes,  the  subscriber.  But,  in  the  absence  of  evi- 
dence to  the  contrary,  identity  of  person  will  be  presumed 
from  identity  of  name.  It  is  also  true  that  no  corporation 
was  formed  at  the  time  of  the  subscription,  and  that  the  fran- 
chise was  granted  to  several  individuals,  and  not  to  a  com- 
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pany.  But,  as  above  shown,  the  individuals  constituted  a 
committee  of  the  subscribers  appointed  for  the  purpose  of  ap- 
plying for  the  franchise,  and  alter  they  obtained  it  they  trans- 
ferred it  to  the  company  formed  in  pursuance  of  the  subscrip- 
tion. We  think  that  it  sufficiently  appears  that  the  franchise 
was  granted  for  the  benefit  of  a  corporation  to  be  organized 
by  anumber  of  subscribers,  of  whom  the  city  trustee  was  one, 
and  was  subsequently  transferred  to  the  corporation  ;  and, 
taking  this  to  be  the  fact,  the  case  falls  within  the  principle 
of  San  Diego  v.  San  Diego  &  L,  A,  R,  Co.,  44  Cal.  106.  The 
trustee  was  one  of  a  committee  of  two  to  whom  the  applica- 
tion was  referred,  and  the  favorable  report  of  this  committee, 
which  was  adopted  by  the  board,  must  have  influenced  its 
action.  In  our  opinion  this  vitiated  the  franchise.  For  the 
above  reasons  we  think  that  the  defendant  was  a  mere  in- 
truder upon  the  street,  and  under  the  case  of  Weyl  v.  Sonoma 
Val.  R.  Co.,  above  cited,  the  plaintiff  can  maintain  ejectment 
against  it.  We  therefore  advise  that  the  order  appealed  from 
be  reversed,  and  the  cause  remanded  for  a  new  trial. 

We  concur: — Vanclief,  C.  :  FooTE,  C. 

Per  Curiam. — For  the  reasons  given  in  the  foregoing  opin- 
ion the  order  appealed  from  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

What  Grant  of  Right  to  Lay  Track*  in  Straot  Carries  With  it— Um  oIStrMt 
u  D«pot  for  Care— In  Owensborough  &  N.  R.  Co.  v.  Sutton.  (Ky.  Ct.  of 
App.,  June  25,  r890),  13  S.  W,  Rep,  1086,  it  was  held  that  the  grant  to  a 
raiiroad  company  of  authority  to  lay  its  tracks  and  switches  in  a  public 
street,  does  not  carry  the  right  to  use  such  street  as  a  place  for  making  up 
trains,  nor  as  a  depot  for  cars,  nor  for  receiving  and  dischat^ing  freight. 
The  court  said  :  "  The  use  of  a  public  way  may  be  granted  to  a  railroad 
company  for  passage  through  a  ciiy  or  town,  or  by  switches  from  Its  main 
track  to  its  depot,  or  receptacle  for  passengers  and  freight,  because  it  is  in 
many  cases  necessary,  and  may  be  done  without  materially  injuring  the 
Street  as  a  public  way.  But  even  a  grant  for  that  limited  purpose  cannot 
be  made,  or  the  right  under  it  exercised,  except  upon  condition  of  the  com- 
pany being  liable  for  injury  done  thereby  to  owners  of  abutting  property ; 
for  legislative  power  does  not  exist  to  exempt  cither  an  individual  or  cor- 
poration from  obligation  to  so  use  his  or  its  own  as  not  to  hurt  others. 
There  is  no  reason  nor  necessity  in  this,  or  any  other  case  like  il,  for  a 
railroad  company  to  use  a  public  street  as  a  place  for  making  up  its  trains, 
or  as  a  depot  for  standing  cars,  or  for  receiving  or  discharging  freight ;  for 
such  use  necessarily  defeats  the  purpose  for  which  streets  are  dedicated  to 
the  public,  prevents  reasonable  enjoyment  by  owners  of  abutting  property, 
and  consequently  municipal  legislature  is  without  power  to  grant  the  right, 
h  seems  to  us  appellant  docs  not  have  the  legal  right  to  use  Lewis  street 
in  the  manner  complained  of  by  appellee,  and  such  use  of  it  was  properly 
enjoined  by  the  lower  court,"  See  generally,  St,  Louis.  A.  &  T.  H.  R,  Co. 
V.  City  of  Belleville  (III.),  32  Am,  &  Eng,  R,  Gas,  283. 

Um  of  Street  by  Company  In  Violation  of  Contract  With  Abutting  Ownara 
—Right to  Injunction In  Appeal  of  Kemble,  (Pennsylvania  Sup.  Ct„  Feb. 
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16,  189O.  21  All.  Rep.  225,  the  owner  of  prapertv  abutting  on  a  street  along 
which  the  tracks  of  the  railroad  company  were  laid,  sued  to  enjoin  the  oc- 
cupation of  the  street  by  the  company  outside  of  a  20  foot  strip  in  the  cen- 
tre thereof,  and  for  a  specific  performance  of  a  contract  made  by  the  abut- 
ting owners  with  the  company  which  provided  that  the  latter  might  occupy 
the  centremost  20  feet  of  the  street  for  their  tracks,  and  that  the  residue  of 
the  street  should  ■' remain  open  for  public  use  as  a  public  highway  forever." 
//eld,  that  the  suit  could  not  be  sustained  in  the  absence  o7  any  allegation 
that  the  tracks  complained  of  were  laid  contrary  to  law,  or  that  the  laying 
of  such  tracks  destroyed  the  use  of  the  street  as  a  highway,  or  specially 
damaged  the  plaintirf.  The  court  said  :  "  In  the  first  place,  there  is  rio 
such  covenant  in  the  agreement  as  the  plaintiff  seems  to  assume  to  eiist ; 
that  is  to  say,  there  is  no  covenant  that  the  company  would  never  lay  any 
track  upon  the  fifteen  feet  on  each  side  of  their  main  track.  The  covenant 
is  that  the  said  fifteen  feet  in  breadth  '  may  be  and  remain  open  for  public 
use  as  a  public  highway  forever."  Tliat  the  fifteen  feet  referred  to  are  not 
now,  and  have  not  always  been,  open  for  public  use  as  a  public  highway,  is 
not  alleged  or  pretended  in  the  bill.  But,  even  if  there  had  been  such  a 
covenant  as  that  which  the  plaintiff  takes  for  granted,  it  would  be  perfectly 
competent  for  the  legislature  to  have  authorized  the  railroad  company  to  lay 
the  additional  tracks  complained  of,  leavingthe  plaintiff  and  all  othersalleged 
to  be  injured  to  their  actions  on  the  covenant  or  to  their  claims  for  dam- 
ages. Public  works  authorized  by  the  legislature  cannot  be  arrested  or 
prevented  because  some  one  has  entered  into  a  covenant  that  they  shall 
not  be  built.  There  is  nowhere  in  the  whole  scope  of  this  bill  any  aver- 
ment that  the  tracks  complained  of  were  laid  without  authority  of  law. 
Such  an  averment  is  absolutely  essential  to  the  maintenance  of  such  a  bill 
as  this,  for  bow  can  the  courts  enjoin  what  the  legislature  has  authorized 
by  a  constitutional  grant  of  power?  If  the  company  had  contracted  never 
to  lay  any  rails  upon  this  fifteen  feel,  and  there  had  been  a  breach  of  the 
contract,  the  plaintiff  would  be  put  to  his  action  at  law  upon  the  broken 
covenant,  but  specific  performance  would  not  even  in  that  case  be  com- 
pelled, because  the  contract  concerns  the  public ;  for  the  public  has  an  in- 
terest paramount  to  particular  individual  interests,  and  their  rights  cannot 
be  compromised  by  a  personal  controversy  between  the  railroad  company 
and  an  individual.  In  such  cases  the  proper  remedy  for  the  a^rieved 
party  for  a  broken  covenant  is  an  action  for  damages,  not  a  bill  for  an  in- 
junction ;  and  such  an  action  furnishes  a  complete  and  adequate  remedy 
tor  such  an  injury.  But  according  to  the  plaintiff's  own  showing  oi  the 
facts  it  is  not  true  that  the  tracks  complained  of  were  laid  in  violation  of 
any  express  covenant  of  the  ■  Philadelphia,  Germantown  and  Norristown 
Railroad  Company.'  The  covenant  thai  the  said  fifteen  feet  in  breadth 
shall  remain  open  for  public  use  asa  public  highway  is  not  shown  orcharged 
to  have  been  broken,  for  it  is  not  averred  that  it  has  not  been  left  open  for 
public  use  as  a  public  highway ;  and  It  is  clear  that  the  mere  laying  of  tracks 
there  would  not  destroy  the  public  uses  of  a  highway.  Most  of  ourstreeis 
are  traversed  by  railways,  but  no  one  would  have  the  assurance  to  say  that 
they  are  less  highways  than  they  were  before  the  tracks  were  laid.  If  the 
defendants  have  laid  tracks  upon  Ninth  street  without  warrant  o(  law,  there 
are  adequate  remedies  whereby  lo  redress  the  public  wrong;  but,  if  the 
defendants  had  legal  authority  for  laying  their  tracks,  (a  fact  which  is  no- 
where denied  in  this  bill,)  they  cannot  be  prevented  from  using  them  be- 
cause they  covenanted  that  Ninth  street  should  remain  open  as  a  public 
highway,  especially  when  it  is  not  charged  in  the  bill,  and  does  not  appear 
that  it  has  not  always  been  open  as  a  public  highway.  This  view  of  the 
case  relieves  us  from  considering  the  other  manifola  defects  and  uncer- 
tiiinties  of  the  hill  complained  of  by  the  defendants  in  the  reasons  assigned 
Utr  iheir  demurrers,  some  of  which  are  of  a  grave  character,  as.  for  example. 
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that  the  plaintifl  has  not  set  forth  in  his  bill  the  name  of  the  person  from 
whom  his  lille  is  derived,  or  in  what  manner,  and  when  it  was  derived. 
Neither  has  he  averred  or  shown  by  which  of  said  companies  defendant 
the  tracks  were  laid,  nor  that  he  is  specially  injured  or  affected  by  the  laying 
of  such  cracks ;  they  being,  according  to  his  own  showint^,  more  than  a 
square  distant  from  his  property.  Nor  does  he  set  forth  through  which 
of  the  said  covenantees  he  claims,  nor  aver  such  facts  as  are  necessary  to 
show  that  the  covenant  he  sets  up  is  a  covenant  running  with  the  land 
which  he  owns  at  Ninth  and  Spring  Garden  streets.  The  fundamental  de- 
fects, however,  are  that  the  plaintiff  nowhere  shows  or  alleges  in  his  bill 
that  the  particular  covenant  tie  sets  up  has  been  broken,  nor  that  the  tracks 
of  which  he  complains  have  been  laid  contrary  to  law,  nor  that  he  has  any 
special  damage  to  complain  of.  It  is  ordered  that  the  demurrers  of  the 
defendants  be  sustained,  and  that  the  bill  be  dismissed;  the  plaintiff  to 

Authority  of  Company  to  Change  Track  in  Street  from  Narrow  to  Broad 
Ouaga.— In  Denver,  Utah,  &  P.  R.  Co.&.  Barsaloux,  (Colo.,  Nov.  7,1890),  25 
Pac.  Rep.  165,  it  was  held  that  a  railroad  company  with  a  track  constructed 
along  a  street,  will  not  be  enjoined  at  the  suit  of  abutting  owners  from 
changing  its  track  from  a  narrow  toa  broad  guage.  where  there  is  nothing 
in  the  ordinance  grantinc  the  right  of  way  as  Co  the  width  of  the  tracks, 
even  if  an  injunction  could  be  granted  in  such  a  case,  a  decree  prohibiting 
the  broadening  of  the  guage  outside  the  limits  of  defendant  s  property 
couid  not  stand. 

In  Denver,  (J.  &  P.  R,  Co.  v.  Toohey,  (Colo..  Nov.  7.  1890),  25  Pac.  Rep. 
166,  it  was  held  that  a  landowner  cannot  maintain  an  action  to  enjoin  a 
railroad  company  from  changing  its  track  in  a  street  from  a  narrow  to  a 
broad  guage.  where  he  has  for  a  valuable  consideration  released  such  com- 
pany from  all  claims  for  damages  by  reason  of  the  maintenance  of  its  track 
in  such  street. 

Right  of  Railroad  Company  to  Lay  Additional  Track  in  Strest  Without  Pay-  , 
mentotAdditional  Damage*.— In  Chicago.  St.  L.&P.  R.  Co.  ^z.  Eisert,  (Ind., 
Feb.  4,  1891).  26  N.  E.  Kep.  759,  it  was  held  that  a  city  ordinance  granting 
a  railroad  company  a  right  of  way  along  a  street  and  appropriation  pro- 
ceedings whereby  the  abutting  owners  were  compensated,  gives  to  a  rail- 
road company  full  authority  to  use  so  much  of  the  street  as  its  business  re- 
quires, and  the  company  has  the  right  to  construct  one  or  more  tracks  in 
Edition  to  those  originally  constructed  if  there  is  sutScient  room  to  do  so. 
The  court  said  ;  "  jfhe  city  ordinance  did  not  limit  its  right  to  construct 
but  one  track,  and  the  damages  assessed  under  Che  appropriation  proceed- 
ings covered  all  damages  growing  out  of  the  necessary  and  legitimate  use 
of  such  portion  of  such  street  for  railroad  purposes,  whether  it  l)e  occupied 
with  one  or  more  tracks.  White  i/.Chicago.St.L.&P.  R.Co.,  I22lnd.3i7, 
43  Am.  &  Eng.  R.  Cas.  156." 

Proximity  of  Railroad  Track  to  Curbftone— "  Line  of  tho  Railroad." — In 
Chicago,  St.  L.  &  P.  R.  Co.  -v.  Eisert,  (Ind.,  Feb.  4.  1891).  26  N.  E.  Rep. 
759,  it  was  held  that  the  words  '■  line  of  the  street,"  in  an  ordinance  grant- 
ing a  railroad  company  the  right  to  build  its  road  in  a  street  provided"  the 
line  of  the  railroad  shall  be  located  so  as  not  to  approach  the  sidewalk 
curbstone  nearer  than  15  feet,"  does  not  mean  the  extreme  limit  including 
ties  and  grade,  or  the  centre  or  thread  of  the  track,  but  refers  to  the  rails, 
they  being  the  only  part  of  the  road  raised  above  the  grade  of  the  street. 

Ditcretion  of  Street  Railway  Company  as  to  Laying  Trackt  In  Street. — 
Where  a  street  railway  company  has  permission  by  its  charter  to  lay  its 
track  in  the  streets  of  a  city,  it  may  lay  the  track  wherever  in  its  opinion 
it  is  for  the  company's  best  interest.  Campbell  v.  Metropolitan  St.  R.  Co., 
82  Ga.  320. 

46  A.  &  E.  R.  Cas.— 8 
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[New  York  Court  of  Appeals,  December  16,  iSpO^ 

Statute  Prohibiting  Railroad  in  Str« si— Application  to  Railroad  Cronltig 
Street. — A  statute  (New  York  Act,  i860),  prohibiting  the  building  of  any 


railroad  "in,  upon,  or  along  any  of  the  Streets  or  avenues  of  the  city  of  Nei 
Yorit,"  not  only  prohibits  the  builrfing  of  a  railroad  through  the  length  of 
a  street,  but  also  prohibits  the  building  of  a  railroad  which  merely  crosses 
the  streets  of  that  city. 

Elevated  Railroad —Authority  to  Build  Under  General  Railroad  Act.~~The 
New  York  General  Railroad  Act  of  1850,  confers  no  right  upon  acompany 
incorporated  under  it,  to  build  an  elevated  railroad  in  the  city  of  New 
York,  passing  through  the  site  of  solid  blocks  of  buildings,  upon  which  ex- 
press trains  may  run  at  great  speed,  such  road  to  be  constructed  in  the  form 
of  a  two  story  viaduct  from  fifty  to  seventy-five  feet  above  the  level  oi  the 
street,  each  story  having  two  tracks,  and  consisting  mainly  of  brick  arches 
through  the  blocks,  and  crossing  the  streets  by  steel  bridges. 

Earl,  J.,  dissenting. 

Appeal  from  Supreme  Court,  General  Term,  First  Depart- 
ment. 

Proceeding  by  the  People's  Rapid  Transit  Company  to  ac- 
quire land  in  the  city  of  New  York,  under  the  right  of  emi- 
nent domain,  for  railroad  purposes.  From  a  judgment  refus- 
ing the  petition,  petitioner  appeals. 

Albert  Stickney,  for  appellant, 

Geo.  A.  Strong,  for  respondent. 

Peckham,  J. — There  are  two  grounds  for  denying  this  ap- 
plication. 

I.  It  seems  to  me  plain  that  the  act  of  i860  (chapter  10) 
interposes  an  insurmountable  objection  to  the  granting  of  it. 
It  is  stated  in  behalf  of  the  petitioner  thai  there  is 
**'•''**'  no  intention  of  building  the  road  through  the  length 
cTOHiMor  '-'^  ^"y  street,  but  only  across  such  streets  as  it  will 
itnct).  be  necessary  to  cross  in  its  proposed  route  through 

the  city,  from  its  northern  boundary  to  the  City 
Hall  park.  The  act  of  i860  prohibits  the  building  of  any  rail- 
road "  in,  upon,  or  along  any  of  the  streets  or  avenues  of  the 
city  of  New  York."  It  is  contended  that  this  act,  properly 
construed,  only  prohibits  the  building  of  a  railroad  through 
the  length,  or  a  portion  of  the  length,  of  a  street,  and  does 
not  reach  the  case  of  a  railroad  which  merely  crosses  the 
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streets  of  that  city,  I  cannot  agree  to  any  such  narrowing  of 
what  seems  to  me  the  plain  meaning  of  the  language  used  in 
the  act.  If  the  road  was  built  through  the  length  of  a  street, 
its  location  might  be  fairly  described  by  the  use  of  either  one 
of  the  three  words  contained  in  the  statute,  "in,upon  or  along" 
such  street.  But  to  describe  a  road  which  simply  crosseJa 
street  as  being  built  "along"  such  street  would  be  using 
language  neither  appropriate  nor  exact.  To  say  of  such  a 
road  that  it  would  be  "  in  "  or  "  upon  "  that  street  at  the  point 
where  the. road  crossed  it,  would  be  both  appropriate  ande.\- 
act.  There  is  a  difference  in  the  meaning  of  these  three  words 
as  used  in  the  statute,  and  some  effect  should  be  given  to  such 
difference."  If  their  meaning  be  construed  to  simply  prohibit 
a  railroad  along  the  length  of  the  street,  no  effect  whatever 
is  given  to  this  diSerence.  The  words  used  are  certainly  apt 
to  describe  a  railroad  which  crosses  a  street.  Such  a  railroad 
is  plainly,  for  that  distance,  both  "  in  "and  "  upon  "  the  street 
which  it  crosses.  If  not  "  in  or  upon  "  it  at  that  point,  where 
is  it?  No  description  of  its  whereabouts  at  that  particular 
point  is  better  than  to  say  it  is  "  in  or  upon  "  the  street  which 
it  crosses.  It  is  suflicient  and  it  is  true.  It  is  not  necessary 
that  the  railroad  should  pass  along  the  surface  of  the  street 
in  order  to  be  in  or  upon  it.  In  re  New  York  D.  R.  Co.,  107 
N.  V.  42,  32  Am.&  Eng.  R.  Cas.  202.  Finch,  J.,  in  the  above 
case,  (page  52,)  in  alluding  to  the  injury  which  street  railroads  ' 
might  work  to  the  publicrights,  and  to  the  necessity  of  guard- 
ing and  protecting  such  rights,  said:  "  But  street  railways 
may  occupy  every  place  in  a  city,  and  iron  the  whole  surface, 
or  spin  their  webs  in  the  air  over  every  avenue,  or  undermine 
the  entire  system  of  city  streets,"  The  proposed  railroad  in 
that  case  was  under  ground.  There  is  no  doubt  that  a  rail- 
way under,  or  elevated  above,  the  surface  of  a  street  is  still 
a  street  railway  in  that  street,  and  when  the  road  crosses  the 
street,  either  under  or  above  the  surface,  it  is  still  "  in  or  upon" 
such  street  at  the  point  of  crossing.  The  language  of  the  stat- 
ute seems  so  plain  and  extensive  as  to  furnish  a  lull  and  con- 
clusive answer  to  the  application  of  the  petitioner.  But  the 
researches  of  counsel  have  brought  to  light  what  is  thought 
to  be  a  legislative  interpretation  of  the  meaning  of  this  lan- 
guage, and  it  is  insisted  that,  whenever  the  legislature  has 
meant  to  include  the  crossing  of  a  street  as  within  its  per- 
mission or  prohibition,  it  has  used  such  a  word  as  "  across," 
"cross,"  or  "  intersect."  A  careful  examination  of  those  stat- 
utes reveals,  as  it  seems  to  me,  the  fact  that  those  words  were 
generally  used  with  reference  to  the  distinction  which  the 
context  made  between -laying  a  railroad  along  a  highway  or 
canal  and  across  it.     No  one  supposes  that  there  is  no  differ- 
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ence  between  a  permission  to  build  a  road  along  a  street  and 
a  permission  to  cross  it.  But  I  think  that,  in  merely  crossing 
it,  the  railroad  at  the  place  of  crossing  is  "in  or  upon"  the 
street  which  it  crosses  just  as  much  as  it  is  in  or  upon  the 
street  along  whose  length  it  is  laid. 

And,  again,  it  is  well  known  that  sometimes  more  words 
are  used  in  a  statute  than  are  actually  necessary  to  express  the 
meaning  of  its  framers.  The  fact  that  the  word  "  across"  or 
"  intersect "  has  been  frequently  used  in  former  statutes  where 
they  intended  to  permit  or  prohibit  the  ci"ossing  of  a  street  is 
not  of  any  great  importance  in  the  construction  of  another 
statute  in  wnich  such  word  is  absent,  provided  the  language 
actually  used  is  sufficient  and  appropriate  to  express  the  idea 
that  the  crossing  is  permitted  or  prohibited.  If  the  language 
be  broad  enough,  and  there  be  no  other  ground  for  narrow- 
ing its  actual  meaning,  it  should  not  be  narrowed  because  in 
some  other  statutes  additional  words  have  been  used  to  ex- 
press the  same  idea.  The  language  of  the  act  of  i860  is  as 
apt  and  appropriate  for  the  purpose  of  prohibiting  the  cross- 
ing of  a  street  as  it  is  the  traveling  through  its  length,  and  the 
abutting  owners  upon  the  streets  which  are  crossed  would  be 
entitlea  to  receive  as  much  protection  by  reason  of  the  act  as 
their  brethren  dwelling  in  the  street  along  the  length  of  which 
the  track  might  otherwise  run  :  and,  certainly,  they  are  as 
much  entitled  to  it.  Although  not  so  numerous,  yet  the  abut- 
ting owners  of  propertv-  on  the  various  streets  crossed  by  a 
railroad  running  from  Spuyten  Duyvil  to  the  city  hall  in  the 
city  of  New  York  would  make  no  contemptible  showing  in 
numbers,  whiie  the  value  of  the  property  to  be  necessarily 
and  immediately  affected  by  the  building  of  the  road,  it  is  safe 
to  say,  would  run  up  into  millions  of  dollars.  No  reason  can, 
as  it  seems  to  me,  be  suggested  for  attempting  to  narrow  by 
construction  and  explanation  the  otherwise  plain  meaning  of 
this  statute.  The  railroad  contemplated  is  a  vast  undertak- 
ing. Competent  engineers  estimate  its  probable  cost,  includ- 
ing right  01  way,  from  Spuyten  Duyvil  to  the  park  of  the  city 
hall  (a  distance  of  about  15  miles)  at  $86,000,000.  Itis  topass" 
through  great  numbers  of  solid  blocks  of  dwelling-houses  and 
stores,  many  of  them  in  the  heart  of  the  city.  A  general  stat- 
ute under  which  a  corporation  could  be  formed  Tor  building 
this  kind  of  a  railroad  would  seem  to  be  the  most  efficient  way 
to  secure  and  conserve  all  rights.  The  work  of  demolition 
and  construction  under  such  peculiar  circumstances,  and  up- 
on so  vast  and  important  a  scale,  should  be  the  subject  of 
great  deliberation  on  the  part  of  the  public  authorities,  so  as 
to  furnish  the  utmost  protection  and  secure  the  least  possible 
inconvenience  to  the  public  and  the  owners  of  property  ad- 
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jacent  to  the  contemplated  work.  The  character  of  such  a 
work,  and  the  manner  of  its  execution,  should  be  provided 
forand  particularly  described.  The  responsibility  ofthe  com- 
pany to  the  city  or  the  state  for  the  violation  of  any  of  its 
duties  in  the  course  of  the  construction  of  the  road  should  be 
clearly  defined,  and  ample  guaranties  exacted  for  the  meeting 
of  such  responsibilities,  and  for  the  fulfillment  of  such  duties 
by  the  company.  It  might  be  that  provision  should  also  be 
made  for  the  payment  to  the  city  of  a  certain  proportion  of 
the  profits  above  an  amount  to  be  stated.  It  may  be  said  that 
the  city  can  provide  for  all  these  matters  before  giving  con- 
sent to  cross  the  streets.  This  may  be  true.  Whether  such 
security  be  sufficient  or  not  is  not  for  this  court  to  say.  It  is, 
however,  much  better  that  the  conditions  upon  which  the 
work  was  to  proceed  should  be  inserted  in  a  general  statute 
in  advance  of^the  organization  of  a  company  for  the  purpose 
ol  doing  the  work  as  directed  by  it,  rather  than  that  they 
should  be  imposed  after  the  company  was  organized,  and  had 
done  more  or  less  of  the  work  of  construction.  It  would  also 
prevent  the  use  of  any  influence  to  make  the  condition  of  con- 
sent on  the  part  of  the  city  as  purely  perfunctory  as  possible. 
The  conditions  to  be  performed  by  the  company  in  the  case 
o(  3  general  statute  would  be  known  in  advance,  and  would 
be  unalterable  by  the  city,  and  all  intending  investors  in  the 
project  would  have  full  knowledge  of  the  same  in  advance  of 
a  subscription.  Matters  of  this  nature  have  been  alluded  to 
lor  the  purpose  of  showing  the  very  great  importance  of  this 
work,  and  to  give  a  reason  why  the  meaning  of  the  language 
of  the  act  should  not  be  unnecessarily  narrowed.  If  the  stat- 
ute of  i860  furnish  an  answer  to  this  application,  the  whole 
subject,  can  be  fully  and  intelligently  discussed,  and  a  general 
act,  having  all  proper  safeguards,  may  be  passed  which  will 
intrust  any  city  through  which  a  road  of  the  kind  herein  con- 
templated is  to  run  with  such  powers  in  the  matter  as  ought 
to  be  given  to  a  municipality  when  an  undertaking  of  this 
magnitude  and  importance  is  to  be  carried  on,  and  where  the 
citizens  thereof  would  be  so  vitally  interested  in  the  work 
and  in  the  manner  of  its  execution.  The  amendments  to  §  28 
of  the  general  railroad  actof  i85o,ascontained  in  chapteri33 
ofthe  taws  of  1880,  and  chapter  724  of  the  Laws  of  1887,  do 
not  grant  the  authority  made  requisite  by  the  act  of  i860,  and  ' 
were  never  intended  (or  any  such  purpose.  I  think  the  order 
should  be  affirmed,  because  the  aijt  of  i860  prohibits  the  build- 
ing of  such  a  road. 

2.  I  think  there  is  also  another  equally  fatal  objection  to 
this  application.  It  is  my  belief  that  the  general  railroad  act 
of  1850  confers  no  right  upon  a  company  incorporated  under 
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it  to  build  any  such  structure  as  the  petitioners  have  here 
«mar*ii«u>  '"  mind.  We  have  lately  held  that  the  act  per- 
TMdicteoB-  mits  the  organization  of  horse  railroad  companies 
ftn  ■•  M-  under  its  provisions.  In  re  Washington  St.,  A.  & 
t1Si?rol!!  ^'  ^-  '^°'  ".5  ^-  ^-  442.40  Am.  &  Eng.  R.  Cas. 
"  '  588.  Permission  to  build  and  operate  raUroads,  to 
transport  property  and  persons  upon  the  same  by  animal  pow- 
er, as  welt  as  by  steam,  or  by  a  combination  thereof,  had  been 
granted  by  the  legislature  many  years  prior  to  the  passage  of 
Che  act  of  1850,  and,  when  such  last  named  act  was  passed^ 
the  method  of  propulsion  by  animal  power  was  familiar  to 
all.  The  language  of  the  act  in  subdivision  7  of  section  28 
specially  included  the  right  of  corporations  formed  under  it 
to  transport  persons  and  property  by  the  power  or  force  of 
animals  as  well  as  steam.  Horse  railways  were  organized 
under  the  act  almost  immediately  after  its  passage,  and  con- 
tinuously, without  any  question  of  right,  for  many  years. 
The  contemporary  and  practical  construction  given  to  toe  act 
by  incorporators  under  it,  by  the  public  officials,  and  by  the 
public  itself,  was  in  favor  of  its  application  to  horse  railroads. 
This  court  in  the  case  above  cited  held  under  these  circum- 
stances that  it  included  corporations  of  that  kind  ;  but  there 
is  nothing  in  that  case  that  determines  the  question  now  be- 
fore us.  The  distance  is  a  long  one  between  a  decision  that 
horse  railroad  companies  can  be  legally  organized,  and  can 
operate  their  road  under  the  act  of  1850,  and  one  that  should 
hold  it  proper  to  organize  under  that  act  and  build  and 
operate  such  a  road  as  these  petitioners  claim  the  right  to 
build  and  operate.  They  seek  to  build  and  operate  a  road  in 
New  York  city,  upon  which,  as  they  say,  "  express  trains  of 
the  largest  passenger  capacity  may  b^  run  at  an  average  speed 
of  fifty  miles  an  nour.'  The  road,  as  the  petitioners  also 
state.  IS  to  cros^  all  the  streets  within  the  city  at  an  elevation 
which  will  not  limit,  restrict,  or  in  any  wise  interfere  with 
their  present  or  prospective  public  use.  This  is  to  be  ac- 
complished by  elevating  the  tracks  above  the  ground,  and 
■passing  through  the  solid  blocks  of  buildings  in  the  city  which 
occupy  the  proposed  site  of  the  road.  To  do  this  the  prop- 
erty so  situated  must  be  taken,  and  the  buildings  destroyed. 
As  contained  in  the  moving  papers,  it  is  said  1  "  The  idea  of 
construction  may  be  described  as  a  '  two-story  viaduct,"  the 
first  flat  having  a  width  of  fifty  feet,  with  an  elevation  of  about 
sixty  feet  above  street  level.  The  second  story,  with  the 
same  axis  or  center  line  as  the  one  on  which  it  rests,  would 
be  twenty-two  feet  wide  on  top,  seventy-five  feet  above  the 
street.  The  lower  viaduct  will  have  a  track  on  each  side  or 
edge.    The  upper  one,  two  tracks  side  by  side.     These  struct- 
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ures  are  to  be  mainly  of  brick  arches,  both  in  longitudinal 
aad  cross  sections,  the  lower  one  being,  as  it  were,  complete 
in  itself  before  the  second  tier  of  arches,  forming  the  second 
story,  is  raised  upon  it.  This  system  applies  to  all  the  work 
through  the  blocks.  The  streets  will  be  spanned  by  steel 
bridges  of  the  most  modern  and  most  approved  designs.  * 
*  *  It  is  contemplated  to  have  some  thirty-one  stations 
between  Spuyten  Duyvil  creek  and  the  Battery.  »  »  » 
Passengers  to  be  lifted  to  and  lowered  from  the  stations  by 
elevators,  of  which  there  are  to  be  four  at  each  station,  two 
on  each  side  of  the  crossing  street,  of  capacity  to  give  ample 
room  for  all  comers  and  goers."  It  is  plain  that  no  such  vast 
viaduct  as  is  above  described  was  ever  in  the  legislative  mind 
when  the  general  railroad  act  was  passed.  Nothing  of  this 
kind  was  then  known.  The  idea  is  comparatively  new.  The 
engineer  (now  deceased)  who  originated  it,  or  first  gave  it 
study  and  attention  enough  to  come  to  some  practical  con- 
clusion regarding  such  an  extraordinary  project,  felt  the  nec- 
essity on  account  of  its  novelty  and  cost  of  havine  other  and 
most  prominent  as  well  as  competent  professional  opinion  as 
to  its  feasibility  and  capability  to  perform  the  service  which 
would  be  required  from  a  structure  like  this,  prior  to  placing 
the  ptan  before  the  public,  or  seeking  to  incorporate  a  com- 
pany having  for  its  object  the  buildmg,  equipping,  and  run- 
ningof  such  a  road,  which  is  plainly  beyond  and  outside  the 
purview  of  the  act.  It  cannot  be  denied  that  the  act  was 
passed  for  the  purpose  of  effecting  the  incorporation  of  the 
ordinary  steam  surface  or  horse  railway,  ana  that  under  it 
larwe  numbers  of  both  kinds  of  roads  have  been  incorporated, 
ana  now  remain  corporations.  It  is  true  that  by  its  terms  it 
was  not  to  be  limited  to  corporations  conveying  persons  and 
propertj'  by  steam  or  animal  power.  The  words  "  or  by  any 
mechanical  power  "  were  added,  so  that,  under  the  act,  cor- 
porations might  be  formed  to  use  any  mechanical  power  for 
the  purposfe  of  transporting  persons  or  property.  Under  such 
a  provision,  it  might  well  be  that  a  company  would  have  the 
right  to  organize,  lor  the  purpose  of  using  as  a  means  of  trans- 
porting persons  and  property,  some  mechanical  power  which 
was  not  in  use,  or  wnich  was  even  unknown  at  the  time  of 
the  passage  of  the  act.  The  language  used  therein  would 
seem  to  provide  for  just  such  a  contingency,  and  to  include 
It  withia  the  power  given  to  a  company  organized  under  it. 
Nor  would  we  say  that  a  railroad  company  to  be  properly 
organized  under  the  act  must  be  wholly  confined  to  a  surface 
road,  and  not  at  all  to  an  elevated  or  an  underground  struct- 
ure. Our  judgment  goes  upon  the  special  facts  of  this  case. 
Here  is  a  scheme  which,  in  its  construction  and  equipment 
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for  actual  operation,  differs  as  widely  as  the  poles  from  the 
ideas  which  were  in  the  minds  of  the  legislators 
STft^Vto.-  of  that  day,  as  we  are  able  to  gather  what  those 
thfttroatw-  ideas  were  from  the  language  used,  and  from  our 
yitud  by  !*«•  knowledge  of  the  times  in  which  the  act  was  passed. 
tditan.  ^  great  viaduct  two  stories  high,  one  60  and  the 

other  75  feet  above  the  level  of  the  ground,  built  on  arches, 
and  going  through  miies  of  solid  blocks  of  buildings  in  a  pop- 
ulous city,  never,  it  is  safe  to  say,  entered  the  mind  of  a  single 
legislator  who  voted  for  this  act.  It  was  beyond  the  imag- 
ination of  any.  In  carrying  out  the  object  of  the  company,—- 
that  is,  in  operating  a  railroad  in  the  city  of  New  \ork,— it 
is  s^id  that  it'is  necessary  to  do  nothing  beyond  what  is  plainly 
authorized  by  the  act.  This,  however,  depends  upon  the 
sense  in  which  that  language  is  used.  The  company  proposes 
to  issue  stock  for  the  purpose  of  building  a  steam  railroad. 
It  may  borrow  money  to  complete  and  operate  it.  It  may 
purchase  or  take  lands  for  its  necessary  use,  and  hire  labor 
and  purchase  material.  All  this  may  be  done  under  the  act 
of  1850,  and  the  object  of  the  company  in  obtaining  and  oper- 
ating a  railroad  may  in  that  way  be  attained.  This,  however, 
is  but  a  false  view  of  the  situation.  Thequestion  is  whether 
the  method  of  obtaining  the  completed  thing,  and  the  thing 
itself  when  completed,  is  really  within  the  authority  of  the 
act.  Is  this  viaduct,  15  miles  long,  a  means  or  method  of  ob- 
taining the  railroad  as  a  completed  thing,  such  as  is  contem- 
plated or  in  any  fair  way  authorized  by  the  act?  Or  is  it  a 
structure  clearly  beyond  the  scope  and  purview  of  the  act, 
and  one  which  would  not  have  been  authorized  by  it  without 
other  provisions  relating  to  the  building  and  opcration_  'of  a 
road  under  such  different  circumstances  from  the  ordinary 
surface  road  ?  The  object  and  purpose  of  the  general  rail- 
road  act,  were,  as  it  seems  to  me,  to  authorize  the  organiza- 
tion of  railroad  companies  for  building,  equipping,  and  oper- 
ating railroads,  having  some  kind  of  resemblance  to  those 
structures  which  had  already  been  built,  and  where  the  con- 
ditions under  which  the  roads'should  be  thereafter  constructed 
and  operated  would  somewhat  resemble  those  already  in 
operation,  I  do  not  think  the  petitioners  come  within  the 
most  liberal  construction  to  be  given  this  act.  Their  pro- 
posed road  is  shown  to  be  radically  different  in  construction, 
and  in  almost  every  detail,  from  any  which  has  ever  been 
erected  in  this  quarter  of  the  world,  or,  until  comparatively 
recently,  within  the  world  itself.  Its  sole  resemblance  to  any 
railroad  ever  erected  is  that  the  cars  are  to  be  run  on  rails, 
and  are  to  be  propelled  by  steam. 

The  manner  in  which  the  company  propose  to  build  and 
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Operate  this  road,  I  have  already  stated.  There  can  be  no 
doubt  that  it  is  not  only  an  extraordinary  but  a  novel 
method  of  building  an  entire  railroad.  A  viaduct  ''hr'h*'''j  1, 
15  miles  long  through  the  entire  length  of  a  city  ^  k«hiiii. 
is  not  a  bridge  in  any  sense  of  the  ^ord.  Nothing 
in  the  act  of  1850  fairly  describes  or  authorizes  it.  In  so  stat- 
ing 1  do  not  mean  to  say  that  the  provisions  of  a  statute  can 
never  be  construed  to  include  cases  or  subjects  not  in  exist- 
ence or  known  to  the  frainers  of  the  act  wiien  it  was  passed. 
I  am  far  from  holding  any  such  principle  ;  but  I  think  that  an 
act  of  the  legislature  passed  for  a  general  purpose  should  not 
be  construed  as  giving  a  right  to  accomplish  that,  purpose  by  a 
method  or  plan  which  was  clearly  not  within  the  contempla- 
tion of  the  legislature,  and  which  was  unknown  to  it  when 
the  act  was  passed,  and  when  from  the  nature  of  the  case  and 
the  surrounding  facts  it  is  apparent  that  such  method  or  plan, 
if  known  at  that  time,  would  not  have  been  permitted  without 
the  insertion  in  the  act  of  other  and  additional  provisions  ren- 
dered appropriate  and  necessary  in  view  therof.  It  is  impos- 
sible to  believe  that  the  legislature  which  passed  this  act,  if  it 
had  had  in  mind  the  building  of  such  a  structure  through  the 
streets  or  blocks  of  a  populous  city  as  a  method  of  construct- 
ing a  railroad,  would  have  permitted  it  without  placing  in  the 
act  other  and  greater  safeguards  to  the  public  interests  and 
the  rights  of  owners  of  adjacent  property  than  it  now  con- 
tains. The  proposed  structure  is  at  feast  as  great  a  depart-  . 
ure  from  the  kind  of  railroad  contemplated  in  the  act  of  1850 
as  are  the  elevated  roads  in  New  York  city,  and  yet,  if  the  ap- 
pellants  be  right  in  their  contention  that  their  proposed  rail- 
road could  be  built  under  the  authority  of  the  general  rail- 
road act,  it  was  wholly  unnecessary  to  have  passed  the  so 
called  ■'  Rapid  Transit  Act,  "  under  which  the  elevated  rail- 
roads in  New  York  were  organized.  The  parties  had  but  to 
organize  under  the  general  railroad  act,  and  then  proceed  un- 
der its  authority  to  build  their  roads.  I  think,  however,  it 
was  the  general  belief  that  the  act  in  question  would  not  cover 
or  apply  to  the  building  of  what  are  known  as  "  elevated  rail- 
roads "  in  cities,  and  that,  in  order  to  provide  for  the  organiza- 
tion of  companies  for  that  purpose  a  general  act  was  necessary, 
granting  power  to  do  such  work.  The  same  views  lead  to 
the  necessity  of  an  act  of  the  legislature,  general  in  its  nature 
to  be  sure,  but  providing  therein  for  some  such  kind  of  struct- 
ure as  is  herein  contemplated.  Forthesereasons  I  thinkthe 
order  of  the  court  below,  refusing  the  application  of  the  peti- 
tioner, was  correct,  and  it  should  be  affirmed,  with  costs. 

RUGER,  C.  J.,  and  Finch,  Gray,  and  O'Brien,  JJ.,  concur. 
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Andrews,  J.,  concurs  on  the  second  ground  of  Judge  Peck- 
ham's  opinion,  and  also  on  the  ground  that  the  obtaining  of 
the  consent  of  a  municipality  to  the  construction  of  a  road  is 
a  condition  precedent  to  the  exercise  by  the  company  of  the 
power  of  eminent  domain  in  the  taking  of  private  property 
therefor. 

Earl,  J.,  {dissenting.') — This  is  a  proceeding  by  the  People's 
Rapid  Transit  Company',  under  the  general  railroad   act  of    . 

1850,  to  acquire  the  land  in  the  city  of  New  York 
OMiuud.  ^j  Bowie  Dash  for  the  purposes  of  its  railroad. 
The  petition  of  the  company  contains  all  the  facts  and  allega- 
tions required  by  the  act,  and  there  is  no  denial  of  any  of 
them.  It  shows  that  the  company  was  organized  under  the 
general  railroad  act  to  build  and  operate  a  road  from  Tarry- 
town,  in  Westchester  countv,  of  and  into  the  cit}'  of  New 
York,  about  30  miles  lon^ ;  that  its  purpose  is  to  construct 
and  operate  "  a  railroad  01  the  greatest  carrying  capacity,  to 
be  operated  by  steam  power,  upon  lands  to  be  purchased  or 
acquired  under  the  provisions  of  said  act  of  1850,  upon  which 
express  trains  of  the  largest  passenger  capacity  may  be  run 
at  an  average  speed  of  fifty  miles  an  hour,  which  road  may 
be  maintained  and  operated  without  any  injury  to  any  in- 
terest of  the  public,  or  of  the  city  of  New  \orfc,  and  which 
will  withdraw  from  the  ordinary  uses  of  commerce  and 
business  the  minimum  of  space  and  area  on  the  surface  of 
the  ground;  that  such  a  railroad  requires  that  the  curva- 
ture of  its  lines  should  in  no  instance  exceed  five  degrees, 
and  that  its  grade  should  not  exceed  one-half  of  one  per 
cent;  that  said  railroad  will  pass  above  all  the  streets  and 
highways  within  the  city  at  an  elevation  which  will  not 
hmit,  restrict,  or  in  any  wise  interfere  with  their  present  or 
prospective  public  use,  and  as  nearly  at  right  angles  with  such 
streets  as  the  required  curvature  of  the  lines  will  admit ;  that, 
in  the  few  instances,  all  of  which  are  north  of  125th  street, 
where  the  contour  of  the  surface  will  not  admit  of  the  pas- 
sage  above  the  street,  the  tracks  will  be  laid  below  the  street 
at  such  a  depth  as  will  leave  the  entire  space  required  for 
sewers,  gas  mains,  conductors,  and  all  other  present  or  pro- 
spective city  public  uses,  wholly  undisturbed,  and  will  not  in 
any  respect  limit,  restrict  or  interfere  with  such  public  use  ; 
that  the  line  or  route  so  located  is  not,  nor  is  the  railroad  or 
any  part  of  it,  within  the  limits  of  the  city  of  New  York  in- 
tended to  be  '  in,  upon,  or  along  any  or  either  of  the  streets, 
avenues,  or  highways  of  said  city,  nor  is  the  same  or  any  part 
of  it,  in  fact  or  intended  to  be,  either  '  a  street  railroad  '  or  a 
railroad  or  railwaj'  '  over,  upon,  under,  or  through  '  any  or 
either  of  the  streets,  roads,  avenues,  parks,  or  public  places  in 
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said  city,"  The  affidavits  which  accompany  the  petition 
show  that  the  company  proposes  to  carry  its  road  except 
where  it  is  built  under  ground,  upon  high  brick  arches 
through  the  city  blocks,  and  over  the  streets  upon  high  steel 
bridges.  It  is  entirely  clear  that  the  proposed  road  is  not 
a  street  railway,  nor  wholly  a  surface  railway.  It  is  in. 
part  an  elevated  railroad,  in  part  an  underground  railroad, 
and  in  part  a  surface  railroad. 

It  is  contended,  on  behalf  of  the  landowner,  that  a  company 
lo  construct  and  operate  such  a  road  cannot  be  organized  un- 
der the  general  railroad  act.  That  act  was  not  con- 
fined in  its  operation  toany  particular  kind  of  road.  BirtitoM- 
It  is  s-ery  broad  and  comprehensive  in  its  provis-  *"'!!i'j!?!J'^ 
ions.  Under  it,  standing  alone,  any  kind  of  road,  roaiMt. 
— surface,  elevated,  under.ground,  or  street, — for 
the  conveyance  of  passengers  and  property,  can  be  con- 
structed, and  the  act  contains  no  limitation  as  to  the  motive 
Dower  to  be  used,  hi  re  Washington  St.  A.  &  P.  R.  Co.,  115 
N.  Y.  442,  40  Am.  &  Eng.  R.  Cas.  588.  It  is  not  only  broad 
and  comprehensive,  but  also  exceedingly  liberal.  Any  num- 
ber of  persons,  not  less  than  25,  without  any  further  sanction 
or  authority  than  that  found  in  the  act,  can  form  a  corpora- 
tion to  build  a  railroad  anywhere  in  the  state,  to  be  operated 
in  a  city  or  in  the  country,  and  they  are  made  the  sole  judges 
of  the  necessity,  feasibility,  and  public  utility  of  the  road  ; 
and  a  corporation  when  thus  formed  possesses  a  portion  of 
the  sovereign  power  of  the  state  in  its  capacity  to  take  by 
rondemnat ion  proceedings  the  lands  of  individual  owners  for 
Its  corporate  purposes.  Among  the  powers  conferred  upon 
Such  a  corporation  is  one  found  in  section  28  of  the  act,  au- 
thorizing it  to  construct  its  road  "  across,  along,  or  upon  any 
stream  of  water,  watercourse,  street,  highway,  plank  road,  turn- 
pi«e,  or  across  any  of  the  canals  of  this  state  which  the  route 
0'  'ts  road  shall  interest  or  touch  ;  "  but  it  is  not  authorized 
'9  construct  its  road  "  in,  upon  or  across  any  street  in  any 
city  without  the  assent  of  the  corporation  of  such  city,  "  nor 
"uponandalong  any  highway  without  the  order  of  the  su- 
preme court. "  Therefore,  under  the  general  railroad  act, 
unless  its  power  is  curtailed,  or  in  some  way  limited  by  some 
subsequent  act,  this  company,  with  the  assent  of  the  munici- 
pal corporation,  can  build  its  road  into  the  city,  crossing  any 
of  the  streets  in  its  route. 

The  principal  contention,  however,  on  the  part  of  the  land- 
owner  is  that  the  authority  given  by  the  general 
railroad  act  to  construct  railroads  across  streets  in     ^msw'"' 
the  city  of  New  York,  with  the  assent  of  th^  city 
corporation,  is  taken  away  by  the  act  (chapter  10,  Laws  1 860 ;) 
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and  so  it  was  held  in  the  court  below.  That  act  provides 
that  "it  shall  not  be  lawful  hereafter  to  lay,  construct,  or 
operate  anj-  railroad  in,  upon,  or  along  any  or  either  ot  the 
streets  or  avenues  of  the  city  of  New  York,  wherever  such 
railroad  may  commence  or  end,  except  under  the  authority  and 
subject  to  tne  regulations  and  restrictions  which  the  legisla- 
ture may  hereafter  grant  and  jjrqvide  ;"  and  it  repeals  all 
other  acts  and  parts  of  acts  inconsistent  therewith.  The  ques- 
tion turns  upon  the  scope  and  meaning  of  the  words  "in, 
upon,  or  along,"  the  counsel  for  the  landowner  contending 
that  they  embrace  the  crossing  of  a  street,  while  the  counsel 
for  the  company  contends  that  they  only  refer  to  railroads 
built  alone  and  through  a  street,  and  we  are  of  that  opinion. 
Such  is  their  natural  and  ordinary  import.  According  to 
general  usage,  and  the  common  understanding  of  business 
men,  a  railroad  simplj'  crossing  a  street  would  not  be  consid. 
iercd  to  be  constructed  "  in,  upon,  or  along"  a  street.  The 
act  of  i860  was  manifestly  intended  substantially  as  an  amend- 
ment of  the  act,  chapter  140,  Laws  1854.  Prior  to  the  latter 
act  there  had  been  no  legislation  to  protect  abutting  owners 
against  the  intrusion  of  railroads  into  city  streets,  except  a^ 
the  construction  of  such  roads  was  made  subject  to  the  assent 
of  the  municipalities.  It  had  been  found  by  experience  that 
the- municipalities  could  not  be  relied  upon  to  give  such  pro- 
tection, and'  hence  it  was  provided  in  the  act  that  the  "  com- 
mon  councils  of  the  several  cities  of  this  state  shall  not  here- 
after permit  to  be  constructed  in  either  of  the  streets  or 
avenues  of  said  city  a  railroad  for  the  transportation  of  passen- 
gers, which  commences  and  ends  in  said  city,  without  the 
consent  thereto  of  a  majority.in  interest  of  the  owners  of  prop- 
erty upon  the  streets  in  which  said  railroad  is  to  be  con- 
structed, being  first  had  and  obtained."  The  act,  by  its  terms, 
was  confined  m  its  operation  exclusively  to  railroads  com- 
mencing and  ending  in  the  city.  Proceedings  in  the  courts 
of  this  state,  and  the  history  of  the  limes,  show  that  the  power 
conferred  upon  the  common  council  in  the  city  of  New  York 
was  improvidently  and  unwisely  exercised,  and  that  the  act 
was  easily  evaded  by  commencing  a  railroad  outside  the  city, 
and  bringing  it  into  the  city;  and  so  the  act  of  186a  was 
passed  to  remedy  these  evils.  Both  acts  obviously  dealt  with 
street  railroads,  as  no  others  were  then  in  contemplation. 
That  the  meaning  we  have  attached  to  the  words  "  in,  upon, 
or  along,"  in  the  Set  of  i860,  is  the  legislative  sense  of  them, 
is  made  quite  apparent  by  a  reference  to  many  legislative  acts, 
authorizing  and  regulating  the  construction  of  railroads  in 
this  state.  It  is  believed  that  these  words  have  never  been 
used  in  any  act  so  as  to  embrace  the  crossing  of  a  street,  but 
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that  one  of  the  appropriate  words  "across,"  "cross"  or  "in- 
tersect "  has  always  been  used  in  all  legislation  as  to  the  cross- 
ing of  streets  by  railroads. 

In  the  act  (chapter  263,  Laws  iSji)  to  incorporate  the  New 
York  &  Harlem  Railroad  Company,  it  is  provided  in  §  10  th!at, 
in__case  of  locating  the  route  of  its  road  "in  or  along"  anj- 
public  street  of  the  city  of  New  York,  it  should  leave  suffi- 
cient space  in  the  street  on  each  side  of  the  railroad  for  a  pub- 
lic highway  ;  and  in  §  1 1  it  is  provided  that  whenever  it  shall 
be  necessary  for  the  construction  of  the  rOad  to  "  intersect  or 
cross  "  any  stream  of  water,  watercourse,  or  any  road,  street, 
or  highway,  it  shall  be  lawful  for  the  corporation,  with  the 
consent  of  the  city,  to  construct  its  road  "  across  or  upon  " 
the  same,,  provided  that  it  shall  restore  the  stream,  or  water- 
course, or  road,  street,  or  highway  thus  "  intersected  "  to  its 
former  state,  or  in  a  sufficient  manner  not  to  have  impaired  ^ 
its  usefulness.  By  the  act  (chapter  300,  Laws  1835J  "  to  en- 
large the  powers  of  commissioners  of  highways,"  it  is  pro- 
vided that,  whenever  any  association  or  individual  shall  con- 
struct a  railroad  upon  land  purchased  for  that  purpose  on  a 
route  which  shall  "  cross  "  any  public  highway,  it  shall  be 
lawful  for  the  commissioners  of  highways  to  give  a  written 
consent  that  such  railroad  may  be  constructed  "  across  or  on  " 
such  highway  ;  and  thereafter  such  association  or  individual 
shall  be  authorized  to  construct  and  use  such  railroad  "  across 
or  on"  such  highway  ;  but  any  public  highway  thus  "inter- 
sected or  crossed  "  by  a  railroad  shall  be  so  restored  to  its 
former  state  as  not  to  have  impaired  its  usefulness.  By  the 
act  (chapter  216,  Laws  1846)  "  to  authorize  the  construction 
of  a  railroad  from  New  York  to  Albany  "  it  is  provided  in  §4 
that  the  company  could  locate  its  railroad  "  on  "  any  of  the 
streets  of  the  city  of  New  York  described,  with  the  assent  of 
the  citv  corporation  ;  and  in  §  14  it  is  provided  that  whenever 
it  shall  be  necessary  for  the  construction  of  its  road  to  "  in* 
tersect  or  cross  any  stream  of  water  or  watercourse,  or  any 
road  or  highway,'  it  shall  be  lawful  for  it  to  construct  its 
road  across  or  upon  the  same  ;  but  the  corporation  shall  re- 
store the  stream  or  watercourse  or  road  or  highway  thus  in- 
tersected to  its  former  state,  etc.  By  the  act  (chapter  140, 
Laws  1882)  it  is  provided  that  it  shall  be  lawful  for  any  in- 
dividual, company,  association,  or  private  corporation  to  build 
and  operate  a  railroad  "  on  or  across  "  any  highway  upon  cer- 
tain  conditions  mentioned. 

By  chapter  252  of  the  Laws  of  1S84,  the  "Street  Surface 
Railroad  Act,"  it  is  provided  that  any  company  organized 
under  the  act  may  construct  and  operate  a  railroad  on  the 
surface  of  the  soil,  "through,  upon,  and  along "  any  of  the 
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Streets;  arid  these  words  plainly  have  reference  to  railroads 
laid  in  and  along  the  streets,  and  not  crossing  them,  except 
as  the  street  in  which  it  is  laid  crosses  other  streets.  Chapter 
65  of  the  Laws  of  1886  is  afi  act  "  to  secure  adequate  compen- 
sation (or  the  right  to  construct,  maintain,  use,  and  operate 
or  extend  street  railroads  in  cities  atid  villages,"  and  it  pro- 
vides that  the  local  authorities  of  any  incorporated  city  or 
village  to  whom  application  may  be  made  for  consent  to  the 
construction  and  operation  of  a  street  railroad  "  upon,  under 
through,  or  across  any  of  the  streets,"  etc.,  must  provide  for 
a  sale  of  the  right,  franchise,  and  privilege  of  using  the  streets 
at  public  auction,  to  the  highest  bidder  as  prescribed  in  the 
act.  Later  in  the  same  session  of  the  legislature  it  was  evi- 
dently perceived  that  it  would  be  unjust  and  impracticable 
to  require  the  conditions  specified  from  a  railroad  merely 
grossing  streets,  and  hence  that  act  was  amended  by  chapter 
642  so  as  to  confine  its  operation  to  railroads  constructed 
'■  over,  under,  upon,  or  through  "  any  of  the  streets,  etc.,  the 
word  "  across  "  being  dropped.  There  can  be  no  doubt  that 
the  words  quoted  were  uitended  to  describe  only  railroads 
built  along  streets,  and  not  merely  crossing  them. 

But  still  more  significant  is  the  language  found  in  subdivi- 
sion 5  of  §  28  of  the  general  railroad  act  of  1850.  That  sec- 
tion first  authorizes  a  railroad  company  organized  under  the 
act  to  construct  its  road  "  across,  along,  or  upon  "  any  street 
or  highway,  and  "  across  "  any  of  the  canals  of  the  state  ;  and 
then  provides  that  there  shall  be  no  authority  for  the  erection 
of  any  bridge  or  other  obstruction  "across,  in  or  over  "  any 
navigable  stream;  nor  for  the  construction  of  any  railroaH 
"  in,  upon,  or  across  "  any  city  streets  without  the  assent  of 
the  city  corporation,  or  "  upon  and  along  "  any  highway  with- 
out the  order  of  the  supreme  court.  Here  the  words  last 
quoted  have  reference  to  railroads  built  in  and  along  high- 
ways, and  not  to  such  as  merely  cross  them,  and  the  word 
"upon"  does  not  embrace  sucn  railroads.  A  railroad  in  a 
city  cannot  be  constructed  across  a  city  street,  without  the 
assent  of  the  city  corporation,  but  it  can  be  constructed  across 
a  county  highway  without  the  order  of  the  supreme  court. 

It  is  not  needful,  I  think,  to  search  further  through  the 
statutes  of  this  state  for  the  legislative  meaning  of  the  words 
"  in,  upon,  or  along  "  found  in  the  act  of  i860.  Neither  of 
them  is  used  in  the  sense  of  "  across,"  and,  if  that  had  been 
intended,  the  appropriate  word  found  in  many  statutes,  and 
evidently  familiar  to  the  legislature  in  all  railroad  legislation, 
would  have  been  used.  It  was  not  the  purpose  of  the  legis- 
lature in  the  acts  of  1854  and  i860,  and  it  was  not  within  the 
scope  of  those  acts,  to  regulate  the  mere  crossing  of  streets 


byGoogle 


VOL  46]  ELEVATED   RAILROAD.  12/ 

by  railroads.  The  main  purpose  was  the  protection  of  abut- 
ting owners.  The  interests  of  the  city  were  substantially  pro- 
vided for  in  other  acts.  If  it  was  the  purpose  by  the  act  of 
i860  to  prohibit  the  construction  of  any  raiiroao  across  any 
street  as  well  as  along  any  street  without  further  legislative 
authority,  a  simple  act  prohibiting  the  construction  of  any 
railroad  in  the  city  of  New  York,  without  further  legislative 
authority,  would  nave  been  much  more  appropriate,  as  no 
railroad  can  be  constructed  in  New  York,  which  does  not 
cross  or  pass  along  some  street. 

It  is  further  claimed,  on  the  part  of  the  landowner,  that  the 
railroad  proposed  to  be  constructed  is  an  elevated  road,  or 
both  elevated  and  under  ground,  and  hence  that 
the  only  authority  for  the  construction  of  such  a  fi»»i*t""j' 
road  is  to  be  found  in  the  act  (chapter  606,  Laws  J^"*  *" 
1875) generally  known  as  the  "  I<apid  Transit  Act." 
But  that  act  concerns  only  railroads  wiiolly  within  one  county 
or  one  city,  and  could  not  be  made  applicable  to  a  road  like 
this,  to  be  constructed  in  the  two  counties  of  Westchester  and 
New  York.  It  is  not  needful  now  to  determine  the  precise 
scope  of  that  act,  as  g  40  thereof  provides  that  the  act  shall 
not  be  construed  to  repeal,  or  in  any  manner  to  affect,  chapter 
140  of  the  Laws  of  1850,  and  that  none  of  its  provisions  shall 
apply  to  any  railroad  company  organized  under  any  general 
or  special  law  of  this  state  for  the  purpose  of  constructing  or 
operating  a  steam  railroad  upon  the  surface  of  the  ground. 
My  conclusion,  therefore,  is  that  the  learned  court  below  fell 
into  error,  and  I  cannot  concur  with  my  brethren. 

Authority  to  Construct  Elevated  Railway  under  General  Railroad  Act.— In 
Schaperp.  Brooklyn  &  L.  I.  R.Co..  (New  York  Ct.  of  App„  Jan.  14.  1891). 
?D«,E,Rep.  311,  it  was  held  that  an  elevated  railroad  was  not  author- 
ised, under  the  general  railroad  act  of  New  York  of  1850.  and  its  araenda- 
tory  and  supplementary  acts,  to  build  an  elevated  railway  throuj^h  the 
«reets  of  a  city.  The  court  said:  "The  decision  of  this  court  in  Ra 
Rapid  Transit  Co. v.Dash,  supra,  p.  114,  requires  an  affirmance  of  the  judg- 
■"ent.  The  defendant,  intending  to  construct  an  elevated  railroad  along 
Md  oyer  certain  streets  in  the  city  of  Brooklyn,  commenced  the  erection 
oj  it  in  part  on  Boeruni  place,  and  in  front  of  property  owned  by  the 
piainiiff.  The  plaintiff,  insisting  that  such  action  was  without  legal  right, 
brought  this  suit  to  restrain  the  defendant  from  ciitering  upon  and  pro- 
^iig  in  the  further  construction  of  the  railroad  in  front  of  his  premises. 
™ion  33.  til.  tg,  chap.  863,  Laws  1873.  (the  charter  of  the  city  of  Brook- 
lyn,' provides  that  '  it  shall  not  be  lawful  hereafter  to  lay,cr-- "- 

operate  any  railroad  in,  upon,  or  along  any  or  either  of  the' sir. 
nuM  of  the  city  of  Brooklyn,  wherever  such  railroad  may  c 
'^™.  unless  a  majority  of  the  owner?  of  property  upon  the  streets  □ 
""esin  oralong  which  such  railroad  is  to  he  coQstructed  shall  firs 

'""I  the  common  council  oE  said  city  therefor,  nor  unless  the  said  col _.. 

^"ncil  shall  authorize  the  construction  of  such  railroad,  and  the  grant 
'Mretor  afiall  have  been  awarded  and  given  to  the  person  who  will  agree. 
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with  adequate  security,  to  carry  passengers  on  such  railroad  at  the  lowest 
rate  ol  fare. '  This  section  continuing,  excepts  from  its  operation  various 
existing  and  specially  named  railroad  companies,  and  also  'such  other 
companies  as  are  or  may  be  authorized  by  law. '  No  steps  were  taken  by 
the  defendant  or  the  common  council  of  the  city  in  compliance  with  such 
provisions.  A  majority  of  the  owners  of  property  upon  the  streets  or  ave- 
nues along  which  it  was  contemplated  to  build  this  road  did  not  petition 
the  common  council  therefor,  and  that  body  did  not  award  a  grant  of  the 
right  to  construct  to  a  person  agreeing  to  carry  passengers  on  such  road 
at  the  lowest  rate  of  fare.  But  the  de^ndant  insisted  that,  because  it  was 
oi^anized  under  the  general  railroad  act  of  iS^o,  and  the  acts  amendatory 
thereof,  and  supplementary  thereto,  the  provisions  of  the  charter  quoted 
were  not  applicable  to  it ;  that  it  was  only  required  to  obtain  the  consent 
of  the  common  council  in  the  manner  provided  by  that  act,  which  it  did. 
The  reasons  assigned  in  support  of  that  position  need  not  be  stated  or  dis* 
cussed.  Since  tney  were  presented  to  us  by  counsel,  the  decision  cited 
supra  has  been  made.  It  requires  the  determination  that  the  general  rail- 
road act  of  1S50,  and  its  amendatory  and  supplementary  acts,  did  not  con- 
fer upon  a  company  incorporated  under  it  the  right  to  build  within  the 
limits  of  a  city  a  structure  of  the  character  of  that  contemplated  and  un- 
dertaken by  the  defendant.  The  question  discussed  by  the  general  term 
need  not  therefore  be  considered.     The  judgment  should  be  aHirmed." 

Action  to  Rflftraln  Maintvnancs  of  Elsvatsd  Railroad — Error  in  Finding! — 
Modification.— In  Bohlen  v.  Metropolitan  El.  R.  Co.,  121  N.  Y.  s+6.  which 
was  an  action  in  equity  to  restrain  the  defendant  from  maintaining  and 
operating  a  railroad  in  front  of  plaintiff's  property,  and  to  recover  the  dam- 
ages sustained,  the  trial  court  in  formulating  its  decision  in  findings  of 
fact  stated  that  the  streets  along  which  the  railroad  was  constructed  were 
opened  and  kept  open  as  streets  and  highways  "  in  like  manner  as  other 
public  streets  and  avenues  in  the  said  city  are,  and  of  right  ought  to  be." 
Subsequently,  he  found  facts  as  to  the  construction,  maintenance,  and 
operation  of  the  road,  showing  it  to  be  an  obstruction  and  appropriation 
of,  and  an  interference  with,  the  plaintiff's  rights,  and  that  they  did  not 
constitute  a  use  of  the  street  and  avenue  consistent  with  the  ordinary 
street  uses  thereof.  Hdd,  that  the  inconsistency  in  the  findings  were  of  a 
clerical  nature  and  were  properly  corrected  at  a  subsequent  term  by  mod- 
ifying the  first  finding  to  correspond  to  the  theory  of  the  judgment. 


Manhattan  R.  Co.  et  al. 
{122    New   York,  /.) 

Elevated  Railroad — Right  of  Abutting  Owner  to  Compeniation. — The  erec- 
tion and  operation  of  an  elevated  railroad  in  a  street  in  the  city  of  New 
York,  in  the  fee  of  which  theabuitineowners  have  no  interest,  is  a  material 
impairment  of  the  abutter's  right  of  property,  consisting  of  casements  of 
light,  air.  and  access,  for  which  he  is  entitled  to  recover  compensation  for  the 
damages  inflicted.  This  js  so,  although  the  legislature  sanction  the  use  of 
the  street  for  the  purpose  o(  an  elevated  railroad. 

Same — Delay  in  Bringing  Suit  for  Damagei — Acquieicenca. — A  delay  of 
live  years  before  the  abutting  owner  brought  his  action  for  damages,  during 
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which  time  he  was  sometimes  a  fare  paying  passenger,  does  not  amount  to 
an  acquiescence  in  the  construction  of  the  road,  which  bars  his  right  to 
recover,  where  it  appears  that,  at  the  time  the  road  was  constructed,  he 
□bjecied.  and  threatened  litigation. 

Appeal  from  Superior  Court  of  New  York  City,  General 
Term. 

Action  bv  William  P.  Abendroth  against  the  New  York 
Elevated  Railroad  Company  and  the  Manhattan  Railway 
Company  for  damages  caused  by  the  erection  of  an  elevated 
raiiroad'in  front  of  nis  premises.  A  judgment  dismissing  the 
complaint  on  the  merits  was  reversed  by  the  general  term, 
and  a  new  trial  granted.  Defendant  appeals.  When  the  in- 
habitants of  the  island  of  Manhattan  were  governed  by  the 
United  Provinces,  a  public  highway  was  opened  pursuant  to 
the  laws  then  and  there  existing,  which  way,  so  far  as  it  ap- 
pears, had  no  name,  but  was  a  country  road,  and  so  remained 
until  the  authority  of  the  British  government  was  established 
on  this  island.  After  New  York  became  a  British  colony,  the 
highway  was  called  "  Queen  Street,"  and  when  it  became  a 
state,  tlie  way  was  known  as  "  Pearl  Street,"  by  which  name 
it  is  now  designated.  In  front  of  the  plaintiff's  premises  the 
street  is 41  feet  wide  between  the  house  lines;  but  whether 
its  exterior  lines  at  and  near  this  point  coincide  with  those  of 
Queen  street  and  of  the  ancient  highway  docs  not  appear. 
Since  January  2,  1865,  the  plaintiff  has  been  the  owner  in  fee 
and  in  possession  of  a  lot  on  the  south  side  of  this  street,  which 
is  about  30  feet  wide,  and  about  90  feet  deep,  on  which  a  four 
story  brick  building  about  43  feet  high,  about  20  feet  wide, 
and  60  feet  deep,  has  stood  for  more  than  50  years,  and  is 
known  as  "  No.  280."  There  is  no  other  street  or  public  way 
by  which  this  lot  can  be  reached.  In  1871,  the  New  York 
Elevated  Railroad  Company  was  incorporated  under  the  gen- 
eral railroad  law  of  this  state,  and  in  1 875,  the  Manhattan  Rail- 
way Company  was  incorporated  pursuant  to  chapter  606  of  the 
Laws  of  1875.  During  the  winter  of  1877  and  1878,  the  first 
mentioned  corporation  built  an  elevated  railroad  in  this  street, 
and  in  front  ot  the  plaintiff's  lot,  which  road,  in  August,  1878, 
opened  for  business  and  was  operated  by  that  corporation 
until  May  20,  1879,  since  which  it  has  been  operated  by  the 
Manhattan  Elevated  Railroad  Company  under  a  lease  from 
Us  Owner.  The  railroad,  and  its  relation  to  the  plaintiff's 
property,  is  described  in  the  findings  of  fact  (which  description 
IS  not  questioned)  as  follows:  "Pearl  street,  in  front  of 
plaintiff's  said  premises,  is  forty-one  feet  wide  between  the 
nouse  lines,  and  the  sidewalk  is  from  nine  feet  eight  inches 
'onine  feet  eleven  inches  wide.  The  elevated  railroad  struct- 
ure, erected  as  aforesaid  in  front  of  these  premises,  consisted  of 
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a  double  row  of  hollow  latticed  iron  columns  set  about  opposite 
each  other  in  the  edges  of  the  sidewalk,  on  each  side  of  the 
street,  at  intervals  along  the  street  of  about  forty  feet,  each 
column  being  fifteen  inches  square,  standing  on  an  jron  plate 
about  eighteen  inches  square,  supported  by  a  foundation  of 
stone,  brick,  etc.,  beneath  the  surface  of  the  ground,  about 
eight  feet  deep,  and  six-  feet  square,  and  said  pairs  of  columns 
being  connected  at  a  height  of  about  sixteen  feet  above  the 
street  with  open  work  iron  cross  girders;  about  twenty-two 
feet  six  inches  long,  three  feet  deep,  and  one  foot  wide  on  top, 
upon  which  along  the  street  were  placed  four  open  work  iron 
longitudinal  girders,  about  three  and  one-half  feet  deep  and 
one  foot  wide  on  top,  on  which  were  laid,  at  a  height  of  about 
twentv-two  feet  above  the  street,  two  railway  tracks,  consist- 
ing of  iron  rails  placed  upon  wooden  ties,  or  sleepers,  said 
rails  being  laid  in  parallel  lines  about  four  feet  eight  and  a 
-  half  inches  apart,  and  said  sleepers  being  about  eight  feet  long, 
and  eight  inches  wide,  and  six  inches  thick,  and  placed  with 
open  intervals  from  sleeper  to  sleeper  of  sixteen  inches.  The 
said  tracks  were  laid  seven  feet  three  and  one-half  inches  from 
eachother,  and  just  outside  each  iron  rail  was  placed  a  wooden 
guard  rail,  parallel  with  the  rails,  said  guard  rails  being  about 
eight  inches  high  and  six  inches  wide.  Between  the  tracks 
is  a  narrow  plankwalk  way.  The  said  upper  structure  was 
made  of  open  iron  work  with  cross  braces.  The  building  on 
plaintiff's  said  premises  was  erected  upwards  of  fifty  years 
ago.  It  is  a  brick  building,  four  stories  high,  twentj-  feet 
wide,  about  sixty  feet  deep,  and  measuring  forty-three  feet 
two  inches  in  height  from  the  sidewalk  to  the  cornice  line. 
The  nearest  rail  of  the  elevated  railroad  is  ten  feet  and  six 
inches  from  the  face  of  siiid  building;  the  nearest  portion  of 
the  upper  structure  of  said  railroad  is  about  seven  feet  six 
inches  from  the  face  of  said  building.  The  level  of  the  tracks 
is  a  little  above  the  second  story  windows.  One  of  said  iron 
columns  standsintheedgeof  the  sidewalk,  opposite  the  west- 
erly wall  of  plaintiff's  said  building,  so  that  the  westerly  line 
of  plaintiff's  said  premises,  prolonged  into  the  street,  would 
intersect  the  same,  and  leave  about  ten  inches  of  the  width  of 
said  column  east  of  said  line;  and  the  space  between  the 
south  face  of  said  column  and  the  face  of  plaintiff's  said  build- 
ing at  the  nearest  point  is  eight  feet."  Neither  defendant  has 
acquired,  or  taken  any  steps  to  acquire,  by  agreement  or  by 
condemnation,  the  right  from  the  plaintiff  to  build,  maintain, 
or  operate  the  railroad.  This  action  was  begun  in  November, 
1883,  to  restrain  the  defendants  from  maintaining  or  operating 
the  railroad,  and  to  compel  them  to  remove  it;  and  also  to 
recover  the  damages  sustained  by  the  plaintiff  by  its  construc- 
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tion  and  operation.  The  defendants,by  their  answers  deny 
that  they  nave  taken  or  impaired  any  of  the  rights  of  the 
plaintiff,  and  allege  that  he  has  acquiesced  for  five  years  in 
tlie  construction  and  operation  of  the  railroad.  The  trial 
court  found  as  a  fact:  "The  said  railroad  structure  does 
not  interfere  with  the  air  of  plaintifl's  building,  or  with  access 
thereto,  in  any  substantial  degree,"  The  court  also  found 
the  following  facts :  "  That  said  structure  is  permanent,  has 
and  does  fill  a  large  portion  of  the  space  of  said  street  in  front 
of  plaintiff's  said  premises,  and  seriously  impairs  his  light; 
that  said  engines  (those  drawing  the  trams)  emit  smoke,  gas, 
steam,  and  cinders,which  attimeshaveand  do  enter  the  plaint- 
ifl's premises  through  his  doors  and  windows,  and  causes  him 
injury;  that  byreasonof  thefactsaforesaid  the  rental  value  of 
the  plaintiff's  premises  has  been  seriously  diminished,  *  * 
*  and  his  property  has  been  and  is  permanently  damaged 
and  its  value  lessened."  It  is  also  found  as  a  fact  that  plaintiff's 
north  line  is  the  south  side  line  of  Pearl  street. 
Julien  T.  Davies  and  Edward  C,  /attics,  for  appellants. 
C/ias.  P.  &  Justus  A,  B.  Cowles,  for  respondent. 

FoLLETT,  C.  J. — The  principal  questions  involved  in  this 
appeal  are :    (i)    Has  the  plaintiff,  by  his  ownership  of  a  lot 
abutting  on  Pearl  street,  private  rignts,  or  rights 
of   property   therein?     (2)    Have  the    defendants  j'lJJ^,^'"   "' 
taken  or  materially  impaired  those  rights,  if  any 
the  plaintiff  has,  within  the  meaning  of  the  constitution  ?     The' 
term  "abutting  owner"  will  be  used  in  this  judgment  to  de- 
note a  person  having  land  bounded  on  the  side  of  a  public 
street,  and  having  no  title  or  estate  in  its  bed  or  soil,  and  no 
interests  or  private  rights  in  the  street  except  such  as  are  in- 
cident to  lots  so  situated.     The  evidence  upon  which  the  facts 
were  found  not  appearing  in  the  record,  the  findings  of  the 
trial  court  must  be  accepted  as  true.     In  addition  to  the  find- 
ing that  the  plaintifl's  lot  does  not  extend  beyond  the  line  of 
the  street,  it  should  be  noted  that  there  is  no  finding  that  the 
plaintiff,  or  any  one  of  his  predecessors,  ever  had  any  title  to 
or  estate  in  the  land  whereon  this  street  is  maintained,  or  any 
interest  in  the  street  except  that  of  an  abutting  owner.     The 
view  taken  of  the  rights  of  abutting  owners  renders  it  unnec- 
essary to  consider  the  much  debatetfand  interesting 
historical  question  as  to  whether  the  island  of  Man-  "■"•''• 
hattan  was,  within  the  law  of  nations,  so  discovered,  r^'^t's.*^' 
settled, subjugated,  orpossessed  by  the  United  Pro-  AntboritiM 
vincesas  to  impress  upon  it  and  its  inhabitants  the  mtUitx. 
law  of  that  country,  andthe  general  rule  of  thecivil 
law,thatthe  title  to  the  soilofhighwaysandthebedsof  public 


byGoogle 


132  ABEN-DROTH   V.   MANHATTAN   R.   CO.  [VOL.46 

streets  is  in  the  government.  If  theplaintiff,  by  virtue  of  be- 
ing an  abutting  owner,  has  not  sufficient  private  rights  or 
interests  in  this  street  to  have  enabled  him  to  have  main- 
tained an  action  for  the  injuries  found  to  have  been  inflicted, 
or  for  similar  injuries  inflicted  without  legislative  authority, 
then  he  is  without  remedy  in  this  case.  In  the  cases  about 
to  be  referred  to,  the  plaintiffs  were  not  all  abutting  owners, 
but  none  of  them  owned  the  part  of  the  street  whereon  the 
obstruction  or  encroachment  was  placed  which  was  the  cause 
of  the  injury  complained  df.  In  Corning  v.  Lowerre,  6  Johns, 
(N.  y.),  Ch,  439,  tne  owner  of  a  lot  on  Vestry  street,  was  held 
entitled  to  maintain  an  action  to  restrain  the  defendant  from 
obstructing  the  street.  In  Van  Brunt  v.  Ahearn,  1 3  Hun,  (N. 
Y.),  388,  the  parties  owned  lots  on  Catherine  street,  in  Brook- 
lyn. The  defendant  obstructed  the  street  at  a  point  some 
distance  from  the  plaintiff's  lot,  causing  him  special  damages, 
and  it  was  held  that  the  plaintiff  had  such  a  private  right — 
the  right  of  free  ingress  and  egress — that  he  could  maintain 
an  action  to  recover  his  damages  and  restrain  the  continuance 
of  the  obstruction. 

In  Crooke  v.  Anderson,  23  Hun  (N.  Y.),  266,  the  parties 
owned  lots  on  Washington  avenue,  in  the  city  of  Brooklyn, 
,  and  the  defendant  encroached  (not  obstructed)  on  that  part 
of  the  street  which  was  in  front  of  his  lot,  so  that  the  street 
was  less  convenient  for  the  plaintiff's  use  in  going  to  and  from 
his  lot,  thus  specially  damaging  the  plaintiff;  and  it  was  held 
that  he  could  maintain  an  action  to  abate  the  encroachment. 

In  Fanning  v.  Osborne,  34  Hun  (N.  Y.),  121,  affirmed  102 
N.  Y.  441,  25  Am.  &  Eng.  R.  Cas.  252,  the  plaintiff  was  an 
abutting  owner  on  Garden  street,  in  the  city  of  Auburn,  and 
the  defendant,  without  legislative  authority,  maintained  a 
railroad  track  in  the  street,  over  which  cars  were  drawn  by 
the  power  of  steam.  It  was  held  that  the  plaintiff  (he  show- 
ing that  he  had  sustained  special  damages)  had  a  sufficient 
private  right  in  the  street  to  maintain  an  action  to  restrain 
the  operation  of  the  railroad.  The  same  doctrine  was  held 
in  Hussner  r.  Brooklyn  City  R.  Co.,  114  N,  Y.  433,  43  Am. 
&  Eng.  R.  Cas.  219. 

In  Callanan  v.  Oilman,  107  N.  Y.  360,  23  Am.  &  Eng.  Corp. 
Cas.  59,  two  abutting  owners  on  Vesey  street,  in  the  city  of 
New  York,  were  engaged  in  business  in  adjoining  stores.  It 
was  held  that  the  plaintiff  could,  by  action,  restrain  the  de- 
fendant from  improperly  obstructing  the  sidewalk  by  using 
a  temporary  bridge,  or  plankway,  by  which  goods  were 
taken  from  and  into  the  store,  and  thus  causing  a  special  in- 
jury or  damage  to  the  plaintiff. 

In  Stetson  v.  Faxon,   ig  Pick.  (Mass.),  147,  the  parties  owned 
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adjoining  lots  in  the  city  of  Boston,  wliich  were  bounded 
north  by  Ann  street  and  south  by  a  street  running  along  the 
north  side  of  Market  square.  The  city  laid  out  a  new  street 
south  of  the  last  mentioned  one,  and  sold  to  the  defendant  ' 
the  land  between  his  lot  and  the  new  street,  which  had  formed 
a  part  of  the  old  street.  The  defendant  erected  fences  and 
buildings  on  the  land  so  purchased,  which  impaired  the  value 
of  the  plaintiff's  property  by  rendering  it  less  convenient  of 
access,  and  obscuring  the  view.  In  an  action  to  recover 
damages,  it  was  held  that  the  old  street,  not  having  been 
legally 'discontinued,  the  defendant  was  liable.  The  prmciple 
running  through  these  cases  has  been  maintained  in  England 
for  at  least  200  years.  Maynell  !<.  Saltmarsh,  I  Keb.  847; 
Fritz  V.  Hobson,  14  Ch.  f)iv.  542,  The  same  rule  has  been 
held  applicable  to  country  highways,  (Pierce  v.  Dart,  7  Cow. 
(N.  Y.),  609;  Hood  I/.  Smith,  5  Wkly.  Dig.  (N.  Y.J  117;)  and 
has  received  the  sanction  of  the  courts  01  most  of  the  states 
of  the  Union.  Ang.  &  D.  Highw.  §  285.  These  cases  do  not 
rest  on  the  fact  that  the  wrongs  happen  to  amount  to  public 
nuisances;  for  no  person  can  maintain  a  private  action  for 
the  recovery  of  damages  against  the  creator  or  maintainer 
of  a  public  nuisance  unless  it  occasions  him  special  damages 
by  an  immediate  injury  to  his  person  or  property,  or  by  a 
consequential  injury  to  his  property.  Lansing  v.  Smith,  8 
Cow.  <N.  Y.),  146,  affirmed  4  Wend.  (N.  Y.),  10;  Wood,  Nuis. 
§  655.  All  of  these  cases  were  for  the  recovery  of  conse- 
quential damages  to  real  property  bounded  by  the  side  or 
center  of  the  street,  or  for  the  recovery  of  such  damages  sus- 
tained by  occupants  of  such  property,  and  in  none  of  the 
cases  were  the  obstructions  or  encroachments  on  or  opposite 
to  the  property  of  the  plaintiff.  There  are  important  differ- 
ences between  the  case  at  bar  and  those  cited.  In  the  cases 
referred  to,  the  acts  which  were  held  to  be  actionable  wholly 
or  partly  obstructed  the  streets,  and  rendered  the  property 
of  the  plaintiffs  less  accessible,  and  none  of  them  were  done 
pursuant  to  legislative  authority  ;  while  in  the  case  at  bar, 
the  acts  complained  of  were  done  pursuant  to  such  authority, 
and  do  not,  as  found  by  the  court,  impair,  in  any  substantial 
degree,  the  accessibility  of  the  plaintiff's  premises.  But  these 
cases  do  establish  the  principle  that  the  owner  of  a  lot  on  a 
public  street,  whether  it  extends  across,  to  the  center,  or  only 
to  the  side  of  the  street,  has  incorporeal  private  rightstherein 
which  are  incident  to  his  property  which  may  be  so  impaired 
as  to  entitle  him  to  damages.  If  this  be  not  so,  it  is  difficult 
to  see  how  he  can  maintain  any  action  except  such  as  can  be 
maintained  by  a  stranger  for  an  immediate  injury  to  person 
or  property  caused  by  an  obstruction  while  lawfully  travel- 
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ing  in  the  street.     The  judgments  in  Story  v.  New  York  El. 

R.  Co.,  90  N.  Y.  122,  7  Am.  &  Eng.  R.  Cas.  596,  and 
T|i>8t.n'«.d  Lahr  v.  Metropolitan  E!.  R.  Co.,  104  N.  Y.  268, 
^^^^  '         seem  to  compel  this  conclusion.     In  Story's  Case 

importance  was  given  to  the  language  of  a  cove- 
nant contained  in  the  grants  dividing  and  conveying  the  lots 
forming  a  larger  tract  owned  and  granted  by  the  city,  (of 
which  Story's  lot  was  a  part,)  and  to  chapter  86  of  the  Re- 
vised Laws  of  1S13,  under  which  the  street  was  laid  out.* 
But  the  judgment  in  Lahr's  Case  was  not  placed  on  the 

f  round  that  any  rights  in  or  to  the  bed  of  tne  street  had 
een  granted  or  reserved  to  him,  or  to  any  of  his  predeces- 
sors, and  it  was  held,  some  force  being  given  to  the  act  of 
1813,  that  he  had  rights  of  property  in  the  street.  The 
learned  judges  who  delivered  dissenting  opinions  in  Story's 
Case  did  not  deny,  but  rather  assumed,  that  the  abutting 
owner  had  rights  of  property  in  the  street,  and  held  that 
those  of  the  piiblic  were  paramount ;  that  the  rights  of  both 
arose  and  e-sisted  by  virtue  of  the  same  authority;  and  that 
those  of  the  abutting  owner  could,  by  legislative  and  mu- 
nicipal action,  be  further  subordinated  to  the  rights  of  the 
public  for  the  purpose  of  affording  additional  ana  necessary 
facilities  for  tne  transportation  of  persons  and  property 
through  the  street.  Since  Story's  Case  was  decided,  ques- 
tions akin  to  the  one  under  consideration  have  been  discussed 
by  the  court  of  appeals.  In  Mahady's  Case,  91  N.  Y.  153,  14 
Am.  &  Eng.  R.  Cas.  142,  Andrews,  J.,  in  delivering  the 
opinion  of  the  court,  said ;  "  The  plaintiff,  though  an  abutting 
owner  simplj-,  the  fee  of  the  street  being  in  the  city,  was  en- 
titled to  the  use  of  the  street,  and  neither  the  legislature  nor 
the  city  could  devote  it  to  purposes  inconsistent  with  street 
uses,  without  compensation,  according  to  the  principle  of 
Stor>'  V.  New  York  El.  R.  Co.,  90  N.  Y.  122,  7  Am.  &  Eng. 
R.  Cas.  596."  -'\gain,  the  same  learned  judge,  in  delivering 
the  opinion  in  Pond's  Case,  112  N.  Y.  188,  said :  "  The  Story 
Case,  90  N.  Y.  122,  7  Am.  &  Eng.  R.  Cas.  596,  established  the 
principle  that  an  abutting  owner  on  streets  in  the  city  of 
New  York  possesses,  as  incident  to  such  ownership,  ease- 
ments  of  light,  air,  and  access  in  'and  from  the  adjacent 
streets,  for  the  benefit  of  his  abutting  lands,  and  that  the  ap- 
purtenant eas,emenls  and  outlying  rights  constitute  private 
property  of  which  he  cannot  be  deprived  without  compensa- 
tion. 

In  Powers  v.  Manhattan  R.  Co.,  120  N.  Y.  178.  Brown,  J., 
in  his  opinion,  said  :  "  The  facts  of  the  Story  Case  were  not 
broad  enough  to  necessarilj-  cover  the  case  of  an  abutting 
owner,  whose  only  property  in  the  street  was  an  easement 
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for  light,  air,  and  access,  and  hence  the  right  of  such  owners 
to  maintain  actions  for  damages  was  not  finallj'  set  at  rest 
until  the  decision  in  Lahr  v.  Metropolitan  El.  R.  Co."  The 
rase  last  cited  did  not,  perhaps,  involve  the  question  dis- 
cussed  in  the  remarks  quoted,  but  it  cannot  be  assumed  that 
thej  were  made  without  deliberation  :  for  since  Story's  Case 
this  precise  question  has  been  much  debated,  and  hardly  out 
of  the  minds  of  the  judges  of  the  court  of  last  resort. 

The  judgments  for  damages  which  have  been  recovered 
3nd  sustained  against  the  elevated  roads  do  not,  and  cannot, 
rest  on  the  ground  that  the  roads  are  public  nuisances,  for 
they  ivere  constructed  pursuant  to  statutes ;  and  besides,  as 
oefore  stated,  a  public  nuisance  does  not   create  a  private 
pause  of  action  unless  a  private  right  exists  and  is  specially 
Wjured  bv  it.     The  only  remaining  ground  upon  which  they 
can  and  do  stand  is  that  by  the  common  law  the  plaintiffs  had 
pnvate  rights  in  the  streets  before  the  roads  were  built  or 
authorized  to  be  built.     It  is  clear  we  think  that  these  rights 
were  not  created  by  the  statutes  under  which  the  corpora- 
tions Were  organized,  nor  by  the  construction  of  the  roads, 
nor  do  they  exist  by  force  of  the  judgment  in  Story's  Case  ; 
out  they  existed  anterior  to  the  construction  of  the  roads,  and 
"ave   simply  been  defined  and   protected    by   the  decisions 
""t   u^"  the  litigations  against  these  corporations. 
.  'J  being  established  that  an  abutting  owner  has  property 
nfiits  in  the  street,  and  that  an  action  could  have  been  main- 
J^'ned  against  the  defendants  for  the  recovery  of 
'"e  damages  caused  by  their  acts,  had  they  been   ^.X'm.*^ 
,   "^,  ^vithout  legislative  authority,  it  becomes  ma-   ttontT- 
"^'    to  inquire  whether  such  right  of  action  is 
/^H   because  the  road  was  constructed  pursuant  to  such 
shaM    ^'^'^''     ^^^  constitution  of    this   state  provides:  "Nor 
"  private  properly  be  taken  for  public  use  without  just 
"J^Pensation."     Article  i,  §  6.     It  is  settled  by  Story's  Case 
5,       -Lahr'sCase  that  such  rights  as  this  plaintiff  has  in  Pearl 
j.j.  ^t  "  are  private  property,"  within  the  meaning  of  the  con- 
|j    VJtional  provision  quoted  ;  and  these  cases  also  hold  that 
jZJ-'*^  construction  and  operation  of  an  elevated  road  in  the 
[qj.  ^t   in  front  of  an  owner's  premises  his  rights  are  "  taken 
p_    JPublic  use,"  within    the    meaning  of    the    constitution. 
EnL  ^^  '^-  ^o^^'  W.  &  O.  R.  Co.,  121  N.  Y.  50;,  43  Am.  & 
no^*   ^'  Cas.  1 37,  does  not  decide  that  an  abutting  owner  has 
^pL -tested  rights  to  light,  air,  and  access  in  a  public  street, 
^yj.V^nare  incident  to  his  lot,  and  which  are  private  property, 
tJQ^*n  the  meaning  of  the  constitution,  but  that  tne  opera- 
ii^    '   pursuant  to  legislative  authority,  by  the  defendant  of 
^t*am  railroad  on  the  grade  of  tHe  street,  which  was  at 
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about  the  natural  surface  of  the  ground,  was  not  an  action* 
able  invasion  of  the  abutter's  right.  The  learned  judge  who 
wrote  the  opinion  in  that  case  thus  defined  the  limits  of  the 
question  to  be  discussed :  "  It  (defendant)  admits  that  plaint- 
iff had  an  easement  in  that  street,  but  it  denies  that  it  has  oc- 
cupied or  appropriated  it.  Whether  it  has  taken  anj-  per- 
tion  of  the  plaintiff's  easement  in  the  street  in  question  is 
what  the  defendant  asks  shall  be  decided  by  us,  and  it  denies 
in  toto  any  taking  whatever  of  the  plaintiff's  property,  or  any 
portion  thereof.  The  conclusion  which  we  arrive  at  is  thai 
the  erection  and  operation  of  the  elevated  road  in  Pearl 
street  immediately  in  front  of  the  plaintiff's  premises,  in  the 
manner  and  with  the  effect  described  in  the  findings  of  fact, 
was  material  impairment  of  the  plaintiff's  right  of  property, 
for  which  he  is  entitled  to  recover  compensation,  for  the  dam- 
ages inflicted. 

It  is  urged  that  if  the  plaintiff  ever  had  a  right  of  action  it 
has  been  lost  by  his  acquiescence  in  the  construction  and  use 
of  the  road  by  the  defendant.  It  is  found  that 
"f  "TATb  when  the  road  was  being  built  through  this  street 
mttn^iiB'  the  plaintiff  forbade  the  New  York  Elevated  Rail- 
road Company  to  construct  it,  and  threatened 
that  corporation  with  litigation,  but  began  no  action  until 
this  suit  was  commenced ;  and  in  the  meantime  he  has  oc- 
casionally been  a  fare  paying  passenger  on  the  road.  Had 
this  action  been  brought  in  equity  solely  for  the  purpose  of 
compelting  the  defendants  to  remove  their  structure,  and  if  all 
persons  having  such  interests  in  the  elevated  road  as  would 
entitle  them  to  be  heard  before  such  relief  could  be  granted, 
were  parties  .to  the  action,  personally,  or  representatively, 
this  question  might  require  some  consideration ;  but  in  an 
action  for  the  recovery  of  damages,  the  conduct  of  the  plaint- 
iff, as  found  by  the  court,  and  his  delay  in  bringing  tfie  action, 
is  not  a  defense.  The  order  should  be  affirmed,  and  judg- 
ment absolute  rendered  against  the  appellants,  with  costs. 
All  concur,  except  Haight,  J.,  absent. 

Elsvated  Railroad  in  8tr««t— Abuttar't  Right  to  Compantatlon.— See  Stoiy 
V.  New  York  El.  R.  Co.  (N.  Y.),  7  Am.  &  Eng.  R.  Cas.  596;  note  -fi  Id.  p. 
18;  Sullivan  J'.  North  Hudson  Couniv  R.  Co.  (N.  J.),  40 /rf.  324;  Drueker 
v.  Manhattan  R.  Co.  (N.  Y.I.  ■y>Id.\\%:  Fifth  Nat'!  Bank  r.  New  York  El. 
K.  Co.  (C.  C),  22/<j'.  146;  NewYorkEl.  R. Co.':'.  Fifth  Nat'l  Bank  (U.S.). 
43/^.403;  Tallman?'.  Metropolitan  El.  R.  Co.  (N.  Y.).  43 /</.  409;  New- 
man V.  Mctrojwiitan  El.  R.  Co.  (N.  Y.|,  43  Id.  412.  note  418. 

Sam«— Punitive  Damagtt*  Bated  on  Failure  to  Institute  Condemnation  Pro- 
ceeding*,—In  Powers  I'.  Manhattan  R.  Co..  120  N.  X.  178,  It  was  held  that 
the  failure  of  an  elevated  railroad  company  to  institute  condemnation  pror 
ceedings  along  its  whole  line  within  two  years  after  the  courts  had 
finally  decided  that  abutting  owners  were  entitled  to  compensation,  is  not 
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of  itself,  such  a  wanton  and  oppressive  act  as  to  entitle  such  abutting  own- 
ers to  punitive  damages.  The  court  said  :  "  The  purpose  of  awarding  such 
damages  is  to  punish  a  wrongdoer,  and  unless  a  wrong  motive  exists  there  is 
no  basis  for  such  award.  The  elevated  road  through  Division  street,  in  front 
of  plaintilif's  property,  was  constructed  in  1879,  and  trains  commenced  to  run 
March  i,  iSSo.  It  was  leased  to  the  defendant  by  the  Metropolitan  Railway 
Company,  May  i,  1879,  The  road  was  constructed  under  legislative  author- 
ity, and  the  statutes  authorizing  the  creation  of  elevated  railway  companies 
were  declared  constitutional.  In  re  Gilbert  El.  R.  Co.,  70  N,  Y.  361  ;  /«  re 
New  York  El,  R.  Co.  W.  327.  Whether  or  not  an  owner  of  property  abutting 
on  the  streets  in  which  the  elevated  roads  were  construoted  was  entitled  to 
damages  caused  by  the  construction  and  operation  of  the  road  was  a  ques- 
tion upon  which  there  was  a  wide  difference  of  opinion  among  lawyers  and 
judges,  and  was  not  settled  until  the  decision  ot  this  court  in  the  case  of 
Story  V.  New  York  EL  R.  Co.,  90  N.  V.  122.  ;  Am,  &  Eng.  R.  Cas.  596.  (in 
October,  1882.)  it  had  been  decided  adversely  to  the  propierty  owner  by 
the  lower  courts,  and  theStory  Case  was  twice  argued  in  tins  court,  and  from 
the  decision  finally  made  three  members  of  the  court  dissented.  The  facts 
of  the  Story  Case  were  not  broad  enough  to  necessarily  cover  the  case  of  an 
abutting  owner,  whose  only  property  in  the  street  was  an  easement  for  light 
air  and  access,  and  hence  the  right  of  such  owners  to  maintain  actions  for 
damaces  was  not  finally  set  at  rest  until  the  decision  in  Lahr  v.  Metropoli- 
tan El.  R.Co.,  104  N.Y.  268,  (in  February,  iSS?.)  Thisactioawascommenced 
in  August,  1884.  In  view  of  these  facts  thus  briefly  referred  to,  and  which 
now  form  one  of  the  most  important  and  interesting  chapters  in  the  history 
of  litigation  in  this  stale,  it  is  impossible  to  tind  a  wrong  motive  in  the  en- 
try of  the  defendant  or  its  predecessor,  the  Metropolitan  Railway  Company, 
upon  the  street  in  front  of  plaintiffs  property.  It  had  legislative  and  ju- 
dicial authority  to  support  its  acts ;  and,  assuming  that  plaintiff  owned  the 
fee  in  the  bed  of  the  street  in  (ront  of  his  property,  we  do  not  think  that  a 
failure  to  institute  condemnation  proceedings  within  the  two  years  follow- 
ing the  decisions  of  the  Story  Case,  along  the  whole  line  of  its  railway 
through  the  city,  could  be  held  to  be  of  itself  such  a  wanton  and  oppres- 
sive act  as  to  justify  an  award  of  punitive  damages.  " 


Kane  v.  Metropolitan  Elevated  R.  Co.  et  al. 
DuvcKiNK  V.  New  York  Elevated  R.  Co.  et  al. 

{New  York  Court  of  Appeals,  January  jj,  iSpi.) 

Titl»  to  Street!  of  New  York  City— Trurt  Iot  Benefit  of  Public— Righti  of 
Abutters.— By  the  Dongan  charter  of  the  city  of  New  York  of  1686,  and  by 
the  New  York  Act  of  1813,  vesting  in  the  city  of  New  York  title  to  all  its 
streets,  there  is  an  express  legislative  declaration  of  a  trust  in  respect  to  all 
such  streets,  howevcracquir^,  that  they  shall  forever  be  kept  open  as  pub- 
lic streets,  upon  the  faith  of  which,  owners  of  abutting  property  are  pre- 
sumed to  have  acted.  The  legislature  cannot  abrogate  this  trust,  or  au- 
thorize its  violation,  without  making  compensation  for  any  injury  sustained 
by  abutting  owners.  The  fact  that  the  street  in  question  was  opened  by 
the  Dutch,  does  not  render  applicable  thereto  the  rule  of  the  civil  law. 
which  vests  the  fee  of  all  streets  in  the  sovereign,  to  the  exclusion  of  any 
private  rights  or  easements  in  abutting  owners. 

Elevated  Railroad— A  butter*!  Right  to  Compensation.- Since  there  has 
been  a  dedication  of  such  streets,  not  only  of  a  right  of  passage  thereover 
to  the  general  public,  but  also,  of  the  easements  of  light,  air.  and  access, 
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to  the  abutting  owners,  such  easements  cannot  be  impaired  by  the  con- 
struction, under  legislative  sanction,  ol  an  elevated  railroad  in  the  street, 
without  compensation  to  such  abutting  owners. 

Title  to  Stre«t  in  Privat*  Parson— Effect  on  Abuttar's  Rigtit  to  Damago^ — 
The  abutting  owner's  right  to  compensation,  arising  from  the  construction 
of  such  elevated  road,  is  not  affected  by  the  fact  that  the  title  to  the  street 
is  nominally  in  individual  owners  of  lots  on  the  opposite  side  of  the  street, 
where  it  appears  that  such  abutting  owner  has  acquired  a  prescriptive  right 
against  such  individual  owners,  and  It  does  not  appear  that  the  railroad  com- 
pany claims  under  them. 

Damages  for  Conuquentlal  Injurlat— NoiM  of  Trains.— The  occupation  of 
the  railroad  company  being  unauthorized,  constituting  it  a  trespasser,  the 
abutting  owner  is  entitled  to  recover  compensation  for  the  consequential 
injuries  ftowine  from  the  operation  of  the  road,  such  as  the  noise  of 
trains.     Eakl.X.  dissenting. 

Evidence  as  to  Diminution  of  Rental  Value  of  Buildings  not  on  Line  of  Road. 
—  The  court  rejected  evidence  a^i  to  the  diminution  of  rental  value  of  other 
buildings  near  lolhat  of  the  plaintiff,  but  not  on  the  line  of  defendant's  road. 
Hdii.  that  while  such  ruling  was  technically  erroneous,  it  is  not  a  ground 
for  reversal,  since  in  the  early  part  of  the  trial  the  parties  consented  to  a 
rule  excluding  evidence  of  that  character. 

Appeal  from  Common   Pleas  of    New   York  City  and 
Countj-,  General  Term. 
John  F.  Dillon,  for  appellants. 
G.  Wiilelt  Van  Nest,  for  respondent. 

Andrews.  J.--The  plaintiff  is  the  owner  of  a  lot  on  the 
easterly  side  of  Pearl  street,  in  the  city  of  New  York,  which 
on  the  1st  day  of  December,  1768,  was  granted  by 
CMcauiti.  j^g  mayor,  aldermen,  and.  commonalty  of  the  city 
to  the  plaintiff's  predecessor  in  title,  by  a  description  whicn 
bounded  the  westerly  side  of  the  lot  on  pueen  (now  Pearl) 
street.  When  the  grant  was  made,  the  tTdal  waters  of  the 
East  river  washed  the  easterly  side  of  the  street  which  was 
coincident  with  the  water  hne  ;  and  the  lot  granted  was  then 
under  water.  It  was  subsequently  filled  in  and  reclaimed, 
and  has  been  built  upon,  and  Pearl  street  has  become  one  of 
the  important  business  streets  of  the  city  of  New  York.  The 
road  of  the  defendant  has  been  constructed  in  front  of  plaint- 
iff's lot,  and  this  action  is  brought  for  damages  thereto  caused 
by  its  construction  and  operation. 

Few  questions  have  come  before  the  courts  in  this  genera- 
tion of  greater  practical  importance,  or  involving  larger  pe- 
cuniary interests,  than  those  growing  out  of  the 
amrMfliU  construction  of  railways  in  city  streets.  Whether 
Abiiur'.  such  streets  may,  under  legislative  and  municipal 
riftkugmr.  authority,  be  occupied  by  railroad  tracks,  to  the  in- 
«"T  convenience  of  abutting  owners,  without  ihaking 

compensation,  and  what  limitation,  if  any,  there  is 
to  the  legislative  power  over  streets,  which  cannot  be  trans- 
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gressed  without  violating  the  legal  and  constitutional  rights 
of  lotowners,  are  questions  which  have  excited  the  gravest 
debate,  and  have  been  the  subject  of  the  most  carefuljudicial 
consideration.     Under  the  decisions  made,  there  seems  to  be 
no  longer  any  doubt  in  this  state  that  streets  in  a  city,  laid 
out  and  opened  under  charter  provisions  may,  under  legisla- 
tive and  municipal  authority,  be  used  for  any  public  use  con- 
sistent with  their   preservation   as  public   streets,  and    this. 
although  the  use  may  be  new,  and  may  seem  to  impose  an 
additional  burden,  and  may  subject  lotowners  to  injury.     The 
mere  disturbance  of  their  rights  of  light  and  access,  by  the 
imposition  of  a  new  street  use,  must  be  borne,  and  gives  no 
right  of  action.     It  is  also  the  law  of  this  state  that  the  use 
ofacily  street  for  an  ordinary  horse  or  steam  railway,  unless 
it  practically  closes  the  street,  is  a  street  use,  which  may  be 
permitted,  and  that  abutting  owners,  whose  lots  are  bounded 
by  the  side  of   the  street,  have  no  legal   redress  in   the  ab- 
sence of  negligence  in  the  construction  or  operation  of  the 
railroad,  although  it  interferes  with  the  enjoyment  of  their 
premises,  or  seriouslv  impairs  their  value.     Forbes  t:  Rome, 
W.&O.  R.  Co..  121  "N.  Y.  505,43  Am.  &  En^.  R.  Cas.  137. 

In  the  Story  Case,  90  N.  Y.  122,  7  Am.  &  Eng.  R.  Cas.  596, 
three  principal  questions  were  considered :     (i)  Whether  the 
appropriation  of  Front  street  for  the  use  of  the  ele- 
vated railroad  was  consistent  with  the  use  of  the     ^^  '^,_ 
streetasan  open  publicstreet;  (2)  whether  Stor3-, 
anabutting  owner  on  the  street,  the  fee  of  which  was  (as  was. 
assumed )  m  the  city,  had  any  property  rights,  in  the  nature  ot 
casementsof  light,  air,  and  access,  in  and  from  the  street,  for  the 
benefitof  his  adjacent  property,  which  wereinvadedbv  the  con- 
struction of  the  road;  (3)  whether  such  rights,  if  they  existed, 
were  property,  within  the  constitutional  provision  prohibiting 
the  taking  of  private  property  for  public  use  without  due  com- 
pensation.    The  decision  of  the  court  on  the  first  point,  while 
recognuing  the  rule  that  the  legislature  may  authorize  the 
construction  and  operation  of  an  ordinary  surface  railroad  in 
a  city  street,  placed  its  decision  against  the  defendant  on  the 
character  of   the  structure,  and  held  that  it  was  destructive 
of  the  street  uses  for  which  streets  are  lestablished.     Upon 
the  second  point,  it  was  held  that  the  plaintiff  had  easements 
in  thestreet  ol  light,  air,  and  access,  appurtenant  to  his  lot^ 
which  were  affected  by  the  structure  of  the  defendant,  im- 
pairing the  value  of  his  lot.     The  court,  in  tracing  the  origin 
of  his  property  rights  in  the  nature  of  easements  in  the  street, 
placed  much  stress  upon  two  facts,  viz. :     The  original  grant 
from  the  city,  then  the  owner  both  of  the  land  granted  and  of 
that  which  subsequently  became  Front  street,  describing  the 
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lot  granted  by  reference  to  a  survey  and  map  on  which  Front 
street  was  delineated ;  and,  second,  the  express  covenant  of 
the  city,  contained  in  the  grant,  that  the  streets  referred  to 
therein  should  forever  thereafter  continue  to  be  public  streets. 
It  was  decided,  in  respect  to  the  third  point,  that  incorporeal 
rights  annexed  to  property  were  property,  within  the  pro- 
tection of  the  constitution,  and  could  not  be  taken  or  impaired 
without  compensation. 

In  the  Lahr  Case,  104  N.  Y.  268,  the  streetupon  which  the 
plaintiff's  lot  was  situated  had  been  opened  upder  the  statute 
of  1813.  The  decision  in  the  Story  Case  left  open  but  one 
point  for  discussion,  viz.,  whether  lotowners  upon  streets 
opened  under  that  statute  had  similar  easement  of  light,  air, 
and  access  as  those  which  Story  had,  although  the  plaintiff, 
and  those  under  whom  he  claimed,  did  not  derive  their  title 
from  the  city,  and  had  no  express  covenants  such  as  existed 
in  the  Case  of  Story.  The  court  decided  that  the  plaintiff, 
notwithstanding  tliis  difference  in  the  circumstances  in  the 
two  cases,  had  easements  of  the  same  character  as  Story. 
The  court  regarded  the  statute  of  1813,  which  permitted  the 
taking  by  the  city  of  lands  for  streets  and  the  assessing  of  the 
cost  of  improvement  upon  the  property  benefited,  taken  in 
connection  with  the  trust  declared  therein,  as  equivalent  to 
a  contract  or  covenant  by  the  city  with  the  adjacent  lotowners 
that  the  streets  opened  under  the  statute  should  forever  re- 
main open  and  public  streets,  and  the  consequence  was  held 
to  follow  that  they  could  not  be  appropriated  to  other  than 
street  uses,  to  the  injury  of  abutting  owners,  except  upon  the 
condition  of  making  compensation. 

The  present  case  presents  still  another  phase  of  the  general 
question.  Fearl  street,  on  which  the  plaintiff's  lot  is  situated, 
was  a  street  prior  to  1664,  and  was  opened  under 
Effwtor  the  Dutch  rc^iw/i- during  the  Dutch  occupation  of 
*^li»ild''  Manhattan  island.  It  passed,  with  all  the  other 
bj  Patrii.  territory  occupied  by  the  Dutch,  under  the  control 
of  the  crown  of  Great  Britian,  upon  the  capitulation 
in  1664.  There  is  no  evidence  in  the  case  of  the  circum- 
stances attending  the  opening  of  Pearl  street, or  whether  the 
soil  forming  the  bed  of  the  street  was,  when  it  was  laid  out, 
private  or  public  property.  The  contention  of  the  defend- 
ant^ upon  this  state  of  facts,  in  brief,  is  that  under  the  civil  law, 
which  was  the  law  of  Holland,  the  sovereign  was  vested  with 
the  absolute  title  to  the  soil  of  all  streets  and  highways  with- 
in his  dominions,  and  that  no  private  rights  or  easements  ex- 
isted  therein,  and  that  an  owner  of  land  adjacent  to  a  street 
acquired  no  rights  by  reason  of  adjacency,  or  from  the  fact 
that  he  had  buUtupon  the  street  in  reliance  upon  its  continued 
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existence,  to  have  it  kept  open  as  a  street  or  way,  but  that  it 
was  competent  (or  the  sovereign  to  close  the  street,  or  to  con- 
vert it  to  any  diSerent  public  use  at  any  time,  without  mak- 
ing any  compensation  to  owners  of  adjacent  lands,  although 
bv  so  doing  the  value  of  their  property  might  be  diminished, 
or  even  substantially  destroyed.  The  argument  following 
from  this  premise  is  that  the  English  crown  succeeded  to  the 
rights  and  power  of  the  states  general  as  to  all  streets  laid  out 
under  the  Dutch  occupation,  and  that,  whatever  rule  may 
prevail  as  to  streets  in  the  city  of  New  York  laid  out  since 
1664,  the   owners  of  lands  abutting  on   Pearl  street  have  no 

Erivate  rights  whatever  in  the  street,  and  that  the  legislature 
as  absolute  and  uncontrollable  power  to  close  such  street, 
or  to  convert  it  to  any  use,  however  inconsistent  with  its  use 
as  a  street,  and  that  abutting  owners  would  have  no  remedy 
whatever. 

In  the  very  learned  and  able  brief  of  the  counsel  for  the  de- 
fendants many  authorities  are  cited,  and  quotations  made  from 
the  writings  of  the  civilians,   in  support  of  their  \„un 

statement  of  the  rule  of  the  civil  law.  But  as-  ,f  new  tork 
suming  the  powers  of  the  sovereign  under  the  civil  lapMias 
law  to  be  as  broad  as  claimed,  and  that  the  English  *"»ti>» 
crown  succeeded  to  the  same  powers  as  to  streets  ■'"*'■■ 
in  the  city  of  New  York  opened  prior  to  1664  as  existed  in 
the  sovereign  under  the  civil  law,  it  still  remains  to  be  con- 
sidered whether  these  powers  have  since  been  modified  as  to 
these  ancient  streets,  by  grant  or  covenant,  or  legislation,  or 
otherwise,  so  as  to  vest  in  abutting  owners  rights  in  such 
streets,  in  the  nature  of  easements,  which  before  they  could 
not  have  claimed.  In  this  case  the  only  open  question  is 
whether  the  plaintiS,  as  abutting  owner,  has  the  rieht  to  have 
Pearl  street  kept  open  as  a  public  street,  and  to  the  advant- 
ages of  light,  air,  and  access  in  and  from  the  same,  for  the 
benefit  ofhis  abutting  property,  and  whether  it  is  distinguish- 
able in  principle  from  the  cases  heretofore  decided.  By  the 
Dongan  charter,  the  colonial  government  granted  to  the  may- 
or, aldermen,  and  commonalty  of  the  city  of  New  York  all  the 
streets  in  the  city  for  public  use.  This  was  in  1686,  nearly  a 
century  before  the  grant  by  the  city  to  the  plaintiff's  prede- 
cessor in  title  of  the  lot  now  owned  Dy  him.  In  its  grant  the 
city  bounded  the  lot  on  Peari  street.  The  city  was  then  the 
owner  both  of  the  soil  of  the  street  and  of  the  land  granted. 
If  it  was  necessary  to  decide  the  question,  it  would  be  worthy 
ot  serious  consideration  whether,  under  these  circumstances, 
there  was  not  a  grant  by  implication,  by  the  city  to  its  grantee, 
of  a  right  to  have  Pearl  street  kept  open  as  a  public  street  for 
the  benefit  of  the  lot  granted,  within  the  principle  of  many  of 
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the  cases  referred  to  in  the  Story  Case,  that  where  an  owner 
of  land  conveyS'a  iot,  bounding  it  on  a  street  laid  out  by  hira 
on  his  own  land,  he  thereby  establishes  it  as  a  way  for  the 
benefit  of  his  grantee  and  his  successors  in  title,  which  the 
erantor  cannot  thereafter  close  or  obstruct  to  their  prejudice. 
But,  as  we  place  our  decision  on  a  broader  ground  than  is 
suggested  bj-  these  special  circumstances,  we  pass  the  point 
without  consideration,  and  shall  assume  that  no  covenant  was 
implied,  in  respect  of  Pearl  street,  in  the  grant  by  the  city  of 
the  lot  in  question.  The  main  argument  pressed  upon  our 
attention,  in  opposition  to  the  claim  that  the  plaintiff  has  an 
casement  or  property  right  in  Pearl  street  by  virtue  of  his 
being  an  abutting  owner  merely,  is  founded  on  the  principle 
of  the  common  law,  that  an  easement  in  another's  land  must 
have  its  origin  in  grant  or  in  prescription,  which  presupposes 
a  grant,  ana  upon  the  fact  that  not  only  is  there  no  evidence 
of  such  a  grant  in  this  case,  but  that,  it  having  been  shown 
that  the  street  was  opened  by  the  Dutch  and  presumably 
governed  by  the  rules  of  the  civil  law,  the  existence  of  any 
private  right  or  easement  in  the  street  in  favor  of  abutting 
owners  is  conclusively  disproved. 

It  is  undoubtedly  true  that  there  is  inseparably  associated 
with  the  idea  of  a  common-law  easement  the  existence  of  a 
grant  whereby  one  tenement  is  subjected  to  a  burden  or 
servitude  for  the  benefit  of  another,  and  it  must  be  admitted 
{upon  the  assumption  we  have  madeas  to  the  construction  of 
the  grant  of  1768)  that  the  plaintiff's  case  is  destitute  of  any 
proof  that  the  casements  or  rights  which  he  seeks  to  enforce 
originated  in  grant  or  in  any  covenant  which  operated  as  a 
grant  between  himself  or  his  predecessors  in  title  and  the  city 
of  New  York.  The  defendant  is  also  entitled  to  the  further 
admission  that,  if  the  rights  asserted  by  the  plaintiff  in  Pearl 
street  could  only  be  created  in  the  mode  prescribed  by  the 
common  law  for  the  creation  of  easements  in  land,  the  plaint- 
iff must  fail  in  his  action.  But,  however  difficult  it  is  to  trace 
its  origin,  or  to  refer  it  to  any  exact  legal  principle,  it  is  un- 
doubtedly the  prevailing  doctrine  of  American  jurisprudence 
that  the  owner  of  a  lot  abutting  on  a  city  street,  the  fee  of 
which  is  in  the  municipality,  has,  by  virtue  of  his  proximity, 
special  and  peculiar  rights,  facilities,  and  franchises  in  the 
street,  not  common  to  trie  citizens  at  large  in  the  nature  of 
easements  therein,  constituting  property  of  which  he  cannot 
be  deprived  by  the  legislature  or  municipality,  or  by  both 
combined,  without  compensation.  Crawford  v.  Village  0' 
Delaware,  7  Ohio  St.  460  ;  Cincinnati  &  S.  G.  Av.  Si.  R.  Co. 
V.  Comminsville.  14  Ohio  St.  524 ;  Jeffersonville,  etc.,  R.  Co. 
f.  Esterle,   13  Bush  (Ky.),  66S ;  Lackland  v.  North  Missouri 
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R.Co.,  31  Mo.  180;  Railroad  Co.  v.  Steiner,  4463,  546;  Cen- 
tral Branch  U.  P.  R.  Co.  v.  Twine,  23  Kan.  585  ;  Central 
Branch  U.  P.  R.  Co.  v.  Andrews,  30  Kan.  590 ,  14  Am.  &  Eng, 
R.Cas.  248  ;  Theobold  v.  Louisville,  N.  O.  &  T.  R.  Co.,  66 
Miss.  279,  38  Am.  &  Enff.  R.  Cas.  462 ;  Burlington  &  M.  R. 
R.  Co.  V.  Reinhackle,  1 5  Neb.  lyg^i^  Am.  &  Eng.  R.  Cas.  169 ; 
Haynesj'.  Thomas,  7  Ind,  38 ;  Town  of  Rensselaer  v.  Leopold, 
106  Ind.  29. 

In  several  of  the  cases  just  cited  it  was  held  that  the  laying 
of  a  railroad  track  in  a  town  or  city  street,  and  the  operation 
thereon  of  a  steam  railroad,  was  inconsistent  with 
the  uses  for  which  streets  are  established,  and  in  Bkiiradia 
this  respect  the  decisions  are  more  favorable  to  the  ""•'  '""■• 
abutting  owners  than  those  in  this  state  ;  but  this  Jlf,^""^ 
does  not  weaken  their  force  as  an  adjudication  of 
the  principle  that  abutting  owners  have  as  such  a  property 
'right  in  the  street  in  front  of  their  premises,  which  entitles 
them  to  restrain  its  appropriation  to  other  and  inconsistent 
uses.  The  opposite  view  has  been  maintained  in  Pennsyl- 
vania. The  courts  of  that  state  have  strenuously  asserted  the 
supreme  power  of  the  legislature  to  appropriate  streets  to 
public  uses  destructive  of  their  ordinary  use  as  public  ways, 
acd  have  denied  the  right  of  abutting  owners  to  compensa- 
tion, however  serious  the  injury  to  their  property  occasioned 
by  such  appropriation.  The  injustice  of  this  rule  led  to  the 
insertion  in  the  new  constitution  of  Pennsylvania,  adopted  in 
l8;4,  of  a  provision  declaring  that  municipal  and  other  cor- 
porations, invested  with  the  privilege  of  taking  private  prop- 
erly for  public  use,  should  make  compensation  for  property 
"taken, injured,  or  destroyed,"  by  the  construction  of  their 
works,  etc.  Subsequently,  in  the  case  of  Pennsylvania  R.  Co. 
V.  Duncan,  iii  Pa.  St.  352,  29  ^m.  &  Eng.  R,  Cas.  354,  the 
court  sustained,  under  this  constitutional  provision,  an  action 
in  favor  of  an  abutting  owner  on  Filbert  street,  in  the  city  of 
Philadelphia,  for  damages  to  his  premises,  caused  by  the  con- 
struction by  the  defendant  of  an  elevated  track  for  its  road, 
in  the  street  in  front  of  his  premises,  which  obstructed  access 
thereto,  and  impaired  the  value  of  his  property.  The  Story 
Case  decided  that  Story  was  entitled  to  relief  against  a  simi- 
lar structure,  on  the  ground  that  the  injury  complained  of  by 
him  was  a  taking  of  his  property  under  the  provisions  of  our 
state  constitution  in  reference  to  the  taking  of  private  prop- 
erty for  public  use,  which  does  not  contain  the  words  "  in- 
jured or  destroyed,"  as  does  the  similar  provision  in  the  Penn- 
sylvania constitution  of  1874.  The  city  of  New  York  has  a 
proprietary  interest  in  the  streets  of  that  city.  It  owns  the 
leeoi  the  land  occupied  by  the  streets,  whether  such  streets 
ffcre  laid  out  under  the  Dutch  regime,  or  during  the  colonial 
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period,  or  subsequently,  after  the  organization  of  the  state 
government.  But  its  tenure  is  in  trust  for  street  uses,  de- 
clared or  recognized  in  the  original  charters  and  in  the  state 
statutes.  The  Dongan  charter  expressly  vested  the  title  to 
the  streets  in  the  maj-or,  aldermen,  ana  commonalty  of  the 
city,  and  the  trust  was  declared  in  the  following  words  :  "For 
the  public  use  and  service  of  the  mayor,  aldermen,  and  cora- 
monalty  of  the  said  city,  and  of  the  inhabitants  of  Manhattan's 
island,  and  travellers  tnerein."  The  Dutch  streets,  as  well  as 
all  other  streets  in  the  city  then  existing,  were  included  in 
this  grant,  and  were  all  impressed  with,  and  were  to  be  held 
under,  the  trust  so  declarecl.  Under  the  act  of  1813,  the  title 
to  streets  laid  out  and  opened  under  that  act  also  vested  in 
the  city,  but  the  statute  declared  the  trust :  "  In  trust,  never- 
theless, that  the  same  be  appropriated  and  kept  open  for  or 
as  a  part  of  a  public  street,  avenue,  square,  or  place,  forever, 
in  like  manner  as  the  other  public  streets,  avenues,  squares, 
and  places  in  the  city  are  and  of  right  ought  to  be."  This 
statute  was  in  precise  harmony  with  the  policy  indicated  by 
the  Dongan  charter,  to  vest  the  proprietary  Tnterest  in  the 
streets  in  this  corporation,  as  the  donee  of  a  trust  for  those 
for  whose  benefit  it  was  created.  The  legislature,  by  the  acts 
of  1779  and  1793,  (i  Grecnl,  Comu.  31  ;  3  Greenl.  Comp.  54,) 
confirmed  and  emphasized  this  policy  by  a  formal  investiture 
of  the  city  with  all  the  rights  of  the  state,  if  any,  in  the  pub- 
lic streets. 

It  is  to  be  observed  that  the  declaration  of  trust  in  the  act 
of  1813  expresslj-  recognized  that  all  of  the  streetsof  the  city 

then  existing  were  held  under  the  same  trust  as 
rj"**' ""'*'•"  was  declared  in  respect  of  the  streets  to  be  laid  out 
uoaaftrwtT   under  that  act.     Tne  words  are,  "  in  like  manner 

as  the  other  streets,"  etc.,  "in  the  said  city  are  and 
of  right  ought  to  be."  If  the  trust  declared  as  to  streets  to 
be  opened  under  that  act  was  in  legal  construction  any  broad- 
er than  the  trust  declared  in  the  Dongan  charter,  then  mani- 
festly there  was  an  express  legislative  declaration  in  the  act 
of  1813,  that  the  city  thereafter  was  to  hold  the  streets  in  ex- 
istence when  that  act  was  passed  upon  the  same  trust  and 
tenure  as  the  new  streets  to  be  opened  thereunder.  The 
question  then  arises,  for  whose  benefit  was  this  trust  created? 
There  can  be  no  doubt,  of  course,  that  the  public  at  large 
were  beneficiaries.  The  streets  were  to  be  kept  open  as  pub- 
lic streets  forever,  and  it  has  always  been  recognized  as  one 
of  the  primary  duties  and  functions  of  the  state  to  open  and 
maintain  streets  and  ways  as  channels  for  transit,  traffic,  and 
commerce.  But  streets,  as  is  well  understood,  especially  in 
centres  of  population,  subserve  the  interests  of  the  state   in 
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other  ways  than  by  affording  passage  to  the  public  from  one 
point  to  another.  They  afford  opportunities  for  erecting 
wharves  and  warehouses,  stores  and  dwellings,  and  public 
buildings,  by  public  and  private  enterprise,  which  contribute 
to  the  convenience  of  the  public,  and  enhance  the  wealth  and 
prosperity  of  the  state.  They  encourage  the  improvement 
of  private  property  located  upon  the  streets,  and,  as  is  well 
known,  real  property  in  cities  derives  its  chief  value  from 
such  location.  We  think  it  would  be  limiting  the  scope  of 
the  trust  declared  in  the  charter  and  statutes,  to  which  we 
have  referred,  quite  unwarrantably,  to  confine  it  to  the  ag- 
gregate public,  and  deny  its  application  for  the  special  bene- 
fit and  protection  of  property  abutting  on  the  streets.  This 
question  was  referred  to  by  Judge  Tracy  in  his  opinion  in 
the  Story  Case.  He  says,  (page  176;)  "  That  the  trust  created 
bv  the  act  of  1813  was  intended  to  be  for  the  benefit  of  the 
atiutting  owner  as  well  as  for  the  public  we  cannot  doubt;" 
and  we  concur  in  this  view.  We  nave,  then,  an  express  and 
deliberate  legislative  declaration  of  a  trust  in  respect  to  all 
the  streets  owned  by  the  city,  however  or  whenever  acquired, 
that  they  shall  forever  be  kept  open  as  public  streets,  upon 
faith  of  which  owners  of  abutting  property  have  or  are  pre- 
sumed to  have  acted  in  improving  and  building  thereon. 
Can  the  legislature  abrogate  this  trust,  or  authorize  its  viola- 
tion, without  making  compensation  for  any  injury  sustained 
by  abutting  owners?  Justice  requires  a  negative  answer, 
and  we  think  it  may  be  properly  said  that  the  acceptance  and 
acting  upon  this  trust  by  owners  of  abutting  property  creates 
in  them  a  right,  which  the  law  will  enforce,  to  have  and  enjoy 
the  advantages  and  incidents  of  a  public  street,  in  connection 
with  their  property,  of  which  the  legislature  cannot  deprive 
them  without  compensation.  The  statutes  for  laying  out 
streets  proceed  on  the  theory  that  special  advantages  are 
thereby  conferred  upon,  and  will  be  enjoyed  by,  the  owners 
of  abutting  property.  In  1793  the  legislature,  by  chapter  42 
of  the  Laws  of  that  year,  authorized  the  widening  of  John 
street,  and  directed  that  the  expense  should  be  apportioned 
by  commissioners,  who  should  determine  the  part  to  be  borne 
bj-  the  cit^,  and  the  part  which  ought  to  be  borne  "  by  indi- 
vidual citizens  whose  estates  in  the  said  street  and  vicinity 
will  become  advanced  and  increased  in  value  by  such  im- 
provements." In  1784  the  legislature  provided  for  the  alter- 
ation of  certain  streets  in  the  city,  and  provided  for  damages 
to  individuals  whose  property  should  be  injured  by  such  al- 
teration. Chapter  56.  The  system  of  maintaining,  paving, 
and  repairing  streets,  and  assessing  the  expense  on  the  ad- 
jacent propert}',  recognizes  the  existence  in  abutting  owners 
46  A.  &  E.  R.  Cas.— 10 
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of  a  Special  and  peculiar  interest  in  the  streets,  other  than  that 
of  the  public  at  large.  The  defendant's  counsel  in  support  of 
the  claim  that  the  legislature  may  deprive  abutting  owners 
of  the  use  of  the  streets  in  front  of  their  premises,  or  convert 

them  to  other  and  inconsistent  uses,  urge  theanal- 
iiaiofT  0'  ogy  of  cases  which  have  arisen  in  respect  of  the 
rauirtiatiag  rights  of  riparian  owners  on  navigable  ftaters,  by 
Mgilu!""      which,  as  they  allege,  it  is  settled  that  one  whose 

grant  is  bounded  by  high  water  mark  of  a  navi- 
gable stream  may,  under  legislative  authority,  be  cut  off  from 
access  to  the  water,  without  receiving  any  compensation. 
The  cases  of  Gould  i'.  Hudson  River  R.  Co.,  6  N.  \ .  522,  and 
Lansing  v.  Smith,  8  Cow.  (N.  V,),  146,  4  Wend.  (N.  V,),  9.  are 
cited  in  support  of  the  proposition.  It  is  sufficient  to  sav,  in 
respect  to  the  case  of  Gould  f.  Hudson  River  R.  Co.,  that  it 
has  been  frequently  criticised,  and  cannot  be  regarded  as  a 
decisive  authority  upon  the  point  adjudged  therein.  The 
case  of  Lansing  i'.  Smith  was  the  case  of  a  public  improve- 
ment to  promote  the  navigation  of  the  Hudson  river,  and  af- 
ford greater  facilities  for  commerce.  ■  The  improvement  was 
consistent  with  the  use  of  the  river  as  a  highway.  In  the 
regulation  of  this  public  right  the  use  of  the  plaintiff's  dock 
was  rendered  less  convenient,  but  was  not  prevented.  The 
court  held  that  the  act  was  constitutional.  But  the  chancel- 
lor, in  his  opinion,  expressly  reserved  the  question  whether 
the  legislature  could  grant  a  right  to  build  a  wharf  in  front 
of  the  plaintiff's  so  as  to  destroy  it  entirely,  saying,  "  That  is 
a  question  which  it  is  not  necessary  now  to  discuss." 

The  main  question  presented   on  this  appeal  is  difficult  of 
solution.     There  must  be  a  property  right  in  the  street  to 

authorize  the  mamt^nance  of  the  action.  The 
ritw'tB*"™  plaintiff's  easements,  or  rights  in  the  nature  of 
p«B»iioD?ar'  easements,  are  not  created  by  grant  or  covenant, 
hia  «u*a»t.    They  arise,  we  think,  from  the  situation,  the  course 

of  legislation,  the  trust  created  by  statute,  the  act- 
ing upon  the  faith  of  public  pledges,  and  upon  a  contract  be- 
tween the  public  and  the  property  owner,  implied  from  all 
the  circumstances,  that  the  street  shall  be  kept  open  as  a 
public  street,  and  shall  not  be  diverted  to  other  and  incon- 
sistent uses.  There  is  some  analogy,  we  think,  between  the 
rights  of  abutting  owners  as  against  the  public,  and  those  ac- 
quired by  the  public  against  private  persons,  in  streets  or  high- 
ways by  dedication.  The  public  acquires,  upon  acceptance 
of  a  dedication  by  the  owner  of  land  of  a  highway  over  the 
same,  a  perpetual  easement  therein  for  a  hignway,  although 
there  may  be  no  deed  or  writing  or  covenant,  and  no  formal- 
ities attending  the  transaction,  such  as  is  required  for  the 
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creation  ol  an  easement  at  common  law.  Here  the  state  has 
dedicated  the  streets  in  the  city  of  New  York  to  be  public 
streets.  The  abutting  owners  have  acted  upon  the  dedica- 
tion, and  upon  the  pledge  of  the  public  faith  that  they  shall 
continueto  be  open  public  streets  forever.  It  would  be  gross 
injustice  to  deprive  them  of  the  advantages  intended,  with- 
out  compensation.  The  dedication  ought  to  be,  and  we  think 
is,  irrevocable.  We  conclude  this  part  of  the  case  with  the 
remark  that  neither  the  Story  nor  the  Lahr  Case  imposes 
any  limitation  upon  the  legislative  power  over  streets  for 
street  uses.  The)'  simply  hold  that  the  trust  upon  which 
streets  are  held  cannot  be  subverted  by  devoting  them  to 
other  and  inconsistent  uses. 

We  have  so  far  assumed  that  the  fee  to  the  bed  of  Pearl 
street  was  in  the  Dutch  government  at  the  time  of  the  capit- 
ulation in  1664.     But  there  is  an  admission  in  the 
case  that  the  fee  of  a  portion  of  the  bed  of  Pearl  ""^''"■"' 
street,  including  that  part  opposite  the  plaintiff's  ^^^^    •»■•'• 
lot,  had  been  granted  to  individual  owners  of  lots 
on  the  opposite  side  of-  the  street,  and  that  the  fee  is  in  their 
successors  in  title,  of  which   the  plaintiff  is  not  one.     The   - 
original  grants  are  not  in   evidence.     There  are  some  con- 
firmatory grants  referred  to,  made  by  Gov.  Nicolls,  which 
contain  a  condition  that  the  grantees  shall   "  not  rear  any 
building  fabric  thereupon,  nor  debar  it  [Pearl  street]  from 
being  a  public  highway."     We  do  not  perceive  that  these 
grants  either  weaken  the  plaintiff's  case,  or  strengthen  that 
of  the  defendant.     The  defendant  does  not  claim  under  the 
grantees,  and,  if  the   fee  of  the  street  is  in  private   persons, 
their  title  is  nominal  merely,  and  as  against  them  the  plaint- 
'u  has  clearly  a  ^prescriptive  right,  nor  could   such  title  pre- 
ycnt  the  acquisition  by  the  plaintiff  and  his  predecessors  of 
,L      ?  against  the  public  in  the  nature  of  easements,  under 
'"^.views  heretofore  stated. 
J  he  court  allowed  the  jury  to  consider  the  noise  created  by 
'  J  ^  trains  of  the  defendant  as  an  element  of  damage.     If  then 
■  ^'^^idant  had  the  lawful  right  to  operate  its  trains 
lo  »u     ^*''^^^'  sic'i   inconvenience  as  might  result      S'."**!"" 
f^'^e  plaintiff  in  the  enjoyment  of  his  property,      t^'„',° 
ftor?    *      ordinary  and  usual  opeiration  of  the  de- 
'Is  ^^*^'''^  road,  would  not,  in  the  absence  of  negligence  on 
Cjj  f*^i"t,  furnish  a  ground  of  action.     But  we  held  in  the  Lahr 
jjj,^     that,  as  to  abutting  owners  having  easements  in  the 
fi^ J  ^ts  through  which  the  road  was  constructed,  whose  rights 
J  »     *iot  been  acquired  by  condemnation,  the  defendant  was 
seg   ^spasser.     Upon  general  principles,  therefore,  it  would 
^  that  any  consequential  injury  to  the  plaintiff's  property 
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from  the  acts  of  the  defendant,  while  engaged  in  the  unau- 
thorized occupation  and  use  of  the  street,  was  proper  to  be 
considered  by  the  jury.  In  the  Lahr  Case,  Chief  Judge 
RuGER,  referring  to  this  point,  said:  "  No  partial  justification 
of  the  damage  inflicted  by  an  unlawful  structure,  and  its  un- 
lawful use,  can  be  predicated  upon  the  circumstance  that 
under  other  conditions,  and  through  a  lawful  exercise  of  au- 
thority, some  of  the  consequences  complained  of  might  have 
been  produced  without  rendering  their  perpetrator  uable  for 
damages,"  See,  also,  opinion  of  Finch,  J.,  in  Drucker's  Case, 
106  NlY.  158,  30  Am.  &Eng.  R.  Cas.418. 

The  point  sought  to  be  raised  as  to  the  rule  of  damages, 
where  the  premises  have  been  leased  by  the  owner  and  were 
in  the  occupation  of  a  tenant  during  the  period  for  which 
damages  are  claimed,  is  not,  we  think,  raised  by  any  specific 
and  proper  exception,  and  ought  not  therefore  to  be  now  de- 
termined. 

The  rejection  of  evidence  as  to  the  diminution  of  rental 
value  of  other  buildings  near  to  that  of  the  plaintiff,  but  not 
on  the  line  of  defendant's  road,  if  technically  eiro- 
Eridnn—  neous,  ought  not,  we  think,  to  lead  to  a  reversal  of 
^■'»'"'"  the  judgment.  In  the  early  part  of  the  trial  the 
bamiRfk  parties  seem  to  have  assented  to  a  rule  excluding 
evidence  of  this  character.  It  is  not  at  all  proba- 
ble, moreover,  that  the  defendant  was  harmed  by  the  ruling 
upon  this  point.  These  views  lead  to  an  affirmance  of  the 
judgment. 

\Ve  should  have  been  satisfied  to  have  rested  our  judg- 
mentuponthat  in  Abendrothi'.  Manhattan  R.  Co.,antc,^.  13S, 
recentfydecidedin  the  second  division  of  this  court.  But  the 
present  case  was  originally  moved  for  argument  before  the 
Abendroth  Case  was  finally  disposed  of  in  the  other  branch 
of  the  court,  and  in  view  of  the  circumstances,  and  the  great 
importance  of  the  main  question  involved,  we-have  thought 
it  not  inappropriate  to  express,  in  a  supplemental  opinion, 
our  concurrence  in  the  judgment  in  that  case.  The  judg-  ^ 
ment  below  should  be  affirmed,  with  costs.  All  concur. 
Earl,  J.,  concurs  except  as  to  the  rule  in  reference  to  noise, 
and  that  he  thinks  erroneous. 

E[«vat»d  Railroad—RtKht  of  Abutting  Own«rtoComp»ntation.— See  Aben- 
droth V.  Manhattan  R.  Co.,  antt,  p.  138,  and  note  p.  136. 
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Brooklyn  Elevated  R.  Co. 

(New  York  Court  of  Appeals,  March  20,  zSyi^ 

EhnMI  Railroad — Conitruction  In  Straat — Queition  for  Jury^ — In  view  of 

the  deciiions  of  this  court  settling  the  doctrine,  that  the  placing  of  an  el- 
wated  railroad  in  a  city  street,  is  inconsistent  with  its  character  as  an  open 
public  stmt,  and  violates  the  rights  of  abutting  owners,  in  an  action  for 
diDu^  caused  by  the  erection  of  such  a  strocture,  the  defendant  com- 
puy  IS  not  entitled  to  go  to  the  jury  upon  the  fact  whether  the  structure 
ISM  interference  with  the  right  of  the  plaintiff  as  an  abutting  owner,  de- 
pending upon  the  question  whether  it  does  or  does  not  obstruct  the 
stren. 

Dania|K— Depraciation  of  Property  Cauied  by  Rumort  of  Contvmplatad 
Connmction. — In  an  action  to  recover  damages  for  the  erection  of  an  ele- 
wied  railroad  in  a  city  street,  where  the  city  expressly  limited  the  dama- 
Sp^  10  be  recovered  to  a  time  covered  by  the  construction  and  operation  of 
the  load,  it  is  immaterial  whether  rumors  that  the  road  was  to  be  built. 
Misting  prior  to  the  time  of  the  actual  commencement  oE  the  construction. 
'■'".  or  did  not  affect  the  rental  value  of  the  property. 

Dunagufor  Obttructlon  of  Straet  Whilo  Road  Wat  Building.— The  abut- 
*"igo»ner  may  recover  damages  for  diminution  in  the  rental  value  of  his 
propeny,  due  to  the  obstruction  of  the  street  while  defendant  was  con- 
Mwcting  iis  road. 

J  ■  1"^— Miaconduct  of  CouhmI— Reading  Nawtpapar  Editorial.— On  the 
nal  of  t[,g  (;asg^  plaintiff's  counsel  for  the  evident  purpose  of  inflaming  the 
en't  1  °'  the  jury  against  the  defendant,  read  to  them  a  newspaper  article 
(Ij  i^'y  irrelevant  to  the  facts  of  the  case,  purporting  to  give  an  account  of 
pp^^lhof  a  boy  caused  by  his  touching  an  electric  wire,  and  commenting 


>»ch  ^  n^Klect  of  the  city  officials  to  take  effectual  measures  to  prevent 
ft^*ccidents.  Held,  that  the  refusal  of  the  court,  on  objection  by  de- 
^^"t'a  counsel,  to  interfere,  constituted  reversible  error. 

n-^^'^EAL  from  Supreme  Court,  General  Term,  Second  De- 


N.  Cohen,  for  appellant. 


•  -^.  Boardman,  for  respondent. 

jj^t>REWS,  J.— The  Story  Case.  90  N.Y.  122.  7  Am.  &  Eng. 
doct*'^*^^'  ^"'It'^ose  which  have  followed  it,  have  settled  the  ' 
gt-J'*"^ne  that  the  placing  of  an  elevated  railroad  quitioa  Ut 
Pj,3 Jpture  in  a  citi'  street  is  inconsistent  with  its  J"'r- 
(^  ^cter  as  an  open  public  street,  and,  in  the  absence  of  the 
jjg.L  ^nt  of  the  abutting  owners  to  the  erection,  violates  their 
i^v  ^  as  such,  notwithstanding  the  title  to  the  soil  of  the 
y  is  in  the  municipality,  aniT  although  the  railroad  com- 
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pany  in  erecting  the  structure  acted  under  both  Legislative 
and  municipal  authority.  In  view  of  these  decisions,  the 
contention  of  the  counsel  for  the  defendant,  that  he  was  en- 
titled to  eo  to  the  jury  upon  the  fact  whether  the  structure 
of  the  defendant  was  an  interference  with  the  right  of  the 
plaintiS  as  an  abutting  owner,  depending  upon  the  question 
whether  it  did  or  did  not  obstruct  the  street,  cannot  be  sus- 
tained. There  may  be  little  and  possibly  no  damage  occa- 
sioned by  the  erection,  or  the  existence  of  the  road  may  be  a 
positive  advantage  to  his  property,  depending  on  the  partic- 
ular circumstances.  Where  the  property  owner  sues  lor  dam- 
ages the  jury  is  to  ascertain  and  award  them,  and  they  are  to 
be  governed  by  the  evidence  in  determining  the  amount, 
and  whether  substantial  or  nominal  damages  only  shall  be 
awarded.  But  it  cannot  be  left  for  the  jurv  to  say  whether  ■ 
the  structure  is  or  is  not  one  which  the  legislature  or  the  mu- 
nicipality may  authorize  as  against  an  abutting  owner,  upon 
the  theory  that  it  is  a  question  of  fact,  and  not  of  law,  depend- 
ing upon  the  extent  of  the  interference  in  a  particular  case 
with.the  public  right  of  passage  or  with  the  enjoyment  by 
the  abutting  owners  of  their  premises.  This  disposes  of  one 
class  of  exceptions  taken  on  the  trial. 

The  original  charter  of  the  defendant  was  granted  in  1874, 
but  the  work  of  constructing  the  road  was  not  commenced 

until  1879,  ^"'^  ^''s  not  completed  until  1885,  and 
Danitn  an  exception  was  taken  to  the  refusal  of  the  court 
MiHHibiri-  to  charge  that  no  damages  were  recoverable  for 
n?i^M<^"'     any  depreciation  of  rental  value  of  the  plaintiff's 

houses,  resulting  from  the  contemplated  building, 
or  rumors  of  the  contemplated  building,  of  the  defendants 
rond.  There  was  no  claim  to  recover  for  any  damages  ex- 
cept for  the  sii  vears  prior  to  the  commencement  of  the  ac- 
tion, viz.,  from  November  20,  1880,  to  November  25,  1886. 
The  jury  were  expressly  limited  by  the  court  to  this  time, 
and  under  this  ruling  it  was  quite  immaterial  whether  the 
rumors  that  the  road  was  to  be  built,  existed  prior  to  the  ac- 
tual commencement  of  the  construction,  did  or  did  not  afiect 
the  rental  value  of  the  houses  completed  before  1S79,  between 
the  time  of  their  completion  and  tne  time  when  the  construc- 
tion was  commenced,  and  the  :ourt  was  Justified  in  decliningto 
charge  upon  this  abstract  question.  The  foundation  for  the 
columns  of  the  road  were  laid  in  front  of  plaintiff's  premises 
in  1879,  and  .the  court  properly  submitted  it  to  the  jury  to 
find  whether  the  obstruction  of  tlie  street,  during  the  progress 
of  the  work,  by  the  piers  and  the  deposit  of  material  u^d  in 
the  construction,  diminished  the  rental  value  of  the  houses  of 
the  plaintiff  during  the  period  of  construction,  proof  having 
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been  given  which  tended  to  support  the  plaintiff's  contention 

upon  this  point. 

There  was  no  error  in  permitting  the  jury  to  award  dama- 
ges for  loss  sustained  through  the  inabilitv  of  the  plaintiff  to 
rent  the  houses  from  time  to  time,  while  tlie  work 
was  going  on  and  after  the  completion  of  the  road,  "f"**"  '"^ 
where  such  loss  could  be  traced  to  the  operations  jI^||^*^. 
"  of  the  defendant.  The  proof  to  sustain  tnis  claim  uncttoa. 
was  not,  and  from  the  nature  of  the  case  could  not 
be,  very  definite  or  satisfactory,  but  there  was  evidence  on  the 
subject,  and  the  matter  could  not  be  taken  from  the  jury. 
The  exceptions  taken  by  the  defendant  on  the  trial  were  very 
numerous.  There  were  40  requests  to  charge  made  in  its  be- 
half. The  charge  covered  the  material  questions  in  the  case, 
and  furnished  no  ground  for  any  valid  exception.  The  re- 
quests to  charge  were  mainly  denied.  They  either  related 
to  matters  upon  which  the  court  had  already  charged,  or  em- 
bodied abstract  or  immaterial  propositions,  or  related  to 
questions  of  evidence  and  the  credibility  of  witnesses,  the  de- 
nial of  which  was  not  legal  error.  VVe  perceive  no  valid 
ground  for  reversing  the  judgment  on  the  merits,  and  we 
should  affirm  it  except  for  the  ruling  of  the  court  made  dur- 
in^the  summing  up  to  the  jury. 

The  counsel  for  the  plaintiff  in  his  address  to  the  jury,  after 
referring  to  "  the  utter  disregard  of  the  rights  of  the  private 
citizen  by  corporations,"  proceeded  to  read  from  a 
newspaper,  the  New  York  Tribune,  an  article  ^""^,"**" 
headed  "Only  a  Boy  Peddler,"  purporting  to  be  pipir  articK. 
an  account  of  the  death  of  a  boy,  "a  little  fellow 
fifteen  years  old,  a  Roumanian,  a  stranger  in  this  great  city 
[New  York],  selling  collar  buttons  and  pocket  comos  from  a 
modest  tray,  to  help  support  his  mother  and  eight  brothers 
and  sisters,"  caused  by  his  touching  an  electric  wire  which, 
the  article  stated,  had  been  left  swinging  for  months  from  a 
poie  near  which  the  boy  had  taken  his  stand.  This  was  made 
by  the  writer  the  text  for  comment  on  the  neglect  of  the  city 
officials  in  (ailing  to  take  effective  measures  to  have  electric 
wires  placed  under  ground,  and  the  article  concluded  with 
the  statement :  "  It  is  shameful  that  where  such  perils  are  in 
question  there  should  be  procrastination,  shiftlessness,  and 
incompetency  which  would  not  be  tolerated  in  a  private  bus- 
iness." When  the  counsellor  the  plaintiff  commenced  read- 
ing the  article,  the  defendant's  counsel  interposed,  and  ob- 
jected to  the  reading,  and  asked  the  court  to  prevent  it.  The 
court  Overruled  the  objection,  and  the  defendant's  counsel  ex- 
Mpted.  The  plaintiffs  counsel  then  resumed  the  reading, 
and  was  reminded  by  the  court  that  the  reading  was  under 
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exception,  but  the  counsel  proceeded,  and  read  the  remainder 
of  the  article.  It  is  the  privilege  of  counsel  in  addressing  a 
jury  to  comment  upon  every  pertinent  matter  of  fact  bearing 
upon  the  questions  which  the  jury  have  to  decide.  This 
privilege  it  is  most  important  to  preserve,  and  it  ought  not 
to  be  narrowed  by  any  close  construction,  but  should  be  in- 
terpreted in  the  largest  sense.  The  right  of  counsel  to  ad- 
dress the  jury  upon  the  facts  is  of  public  as  well  as  private 
consequence,  for  its  exercise  has  always  proved  one  of  the 
most  effective  agencies  in  the  ascertainment  of  truth  by  juries 
in  courts  of  justice,  and  this  concerns  the  very  highest  inter- 
est of  the  state.  The  jury  system  would  fail  much  more  fre- 
quently than  it  now  does,  if  freedom  of  advocacy  should  be 
unduly  hampered,  and  counsel  should  be  prevented  from  ex- 
ercising, within  the  four  corner's  of  the  evidence,  the  widest 
latitude  by  way  of  comment,  denunciation,  or  appeal  in  ad- 
vocating  his  cause.  This  privilege  is  not  beyond  regulation 
by  the  court.  It  is  subject  to  be  controlled  by  the  trial  judge 
in  the  exercise  of  a  sound  discretion,  to  prevent  undue  pro- 
lixity, waste  of  time,  or  unseemij-  criticism.  The  privilege 
of  counsel,  however,  does  not  justify  the  introduction  into 
his  summing  up  of  matters  wholly  immaterial  and  irrelevant 
to  the  matter  to  be  decided,  and  which  the  jury  have  no  right 
to  consider  in  arriving  at  their  verdict.  The  jury  are  sworn 
to  render  their  verdict  upon  the  evidence.  The  law  sedu- 
lously guards  against  the  introduction  of  irrelevant  or  incom- 
petent evidence,  by  which  the  rights  of  a  party  may  be  prej- 
udiced. The  purpose  of  these  salutary  rules  might  be  de- 
feated if  jurors  were  allowed  to  consider  facts  not  in  evi- 
dence, and  the  privilege  of  counsel  can  never  operate  as  a 
license  to  state  to  a  jury  facts  not  in  evidence,  or  to  weigh 
considerations  which  have  no  legitimate  bearing  upon  the 
case,  and  which  the  jury  would  nave  no  right  to  consider. 
Where  counsel  in  summing  up  proceeds  to  dilate  upon  tacts 
not  in  evidence,  or  to  press  upon  the  jury  considerations 
which  the  jury  would  have  no  right  to  regard,  it  is,  we  con- 
ceive, the  plain  dutj'  of  the  court,  upon  objection  made,  to 
interpose,  and  a  refusal  of  the  court  to  interpose,  where  other- 
wise  the  right  of  the  party  would  be  prejudiced,  would  be 
legal  error.  There  are  many  cases  sustaining  this  conclusion. 
Among  them  are  Mitchum  t.  State,  11  Ga  616;  Tucker  z: 
Hennikcr,  41  N.  H.  317  ;  Rolfc  v.  Rumford,66  Me.  564,  The 
reading  by  counsel  in  summing  up  to  the  jury  of  the  news- 
paper article  "  Only  a  Boy  Peddler"  was  wholly  irrelevant 
to  the  case.  It  could  have  been  read  for  no  purpose  except 
to  inflame  the  jury  against  corporations,  and  to  lead  them, 
under  the  influence  of  a  just  anger  excited  by  the  incident 
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narrated,  to  give  liberal  damages  to  the  plaintiff  in  the  case 
on  trial.  The  refusal  of  the  court  to  interfere,  under  the  cir- 
cumstances of  this  case,  was  le^al  error.  The  privilege  of 
counsel,  and  the  largest  liberality  in  construing  it,  did  not 
authorize  such  a  totally  irrelevant  and  prejudicial  proceeding, 
The  counsel  also  during  the  summing  up  read  a 
passage  from  the  opinion  of  this  court  in  the  ,,,,1"/.  "" 
Lahr  Case,  104  N.  Y.  291,  after  objection  taken  by 
the  defendant's  counsel  had  been  overruled  by  the  court. 
It  is  not  important  to  consider  the  exception  to  this  rul- 
ing, as  the  appellant  is  entitled  to  a  reversal  for  the  rea- 
son already  stated.  It  may  be  observed,  however,  that  it 
is  the  function  of  the  judge  to  instruct  the  jury  upon  the  law, 
and,  where  counsel  undertake  to  read  the  law  to  the  jury, 
the  judge  may  properly  interpose  to  prevent  it.  But  it  the 
judge  sees  fit  to  permit  this  to  be  done,  and  the  law  is  cor- 
rectly laid  down  in  the  decision  or  book  used  by  counsel,  it 
would  not,  we  think,  constitute  legal  error  or  be  ground  of 
exception  by  the  other  party,  although  such  a  practice  is  not 
to  be  encouraged.  If,  however,  the  reading  from  a  decision 
was  to  bring  before  the  jury  the  facts  of  the  case  decided  or 
the  amount  of  the  verdict,  or  the  comments  of  the  judge  on 
the  facts,  to  influence  the  jury  in  deciding  upon  the  facts  in 
the  case  on  trial,  or  in  fixing  the  amount  of  damages,  then, 
clearly,  the  reading  ought  not  to  be  permitted.  We  think 
the  judgment  in  this  case  should  be  reversed,  upon  the  excep- 
tion taken  to  the  reading  of  the  newspaper  article.  Judgment 
reversed,  and  new  trial  ordered.     All  concur. 

Misconduct  of  Count«l  In  Addreiiing  the  Jury— AtWmpti  to  Elicits  Preju- 
dice Against  Railways  and  Corporations.— In  actions  against  railway  com- 
panies it  is  3  matter  of  frequent  occurrence  for  plaintiff's  counsel  to  attempt 
to  ^ain  advantage  and  secure  a  large  verdict  from  the  jury,  by  inveighing 
against  railway  corporations  and  attempting  to  excite  prejudice  and  inflame 
the  minds  of  the  jury.  It  is  needless  10  say,  that  with  the  average  jury, 
no  particular  ability  or  skill  is  required  to  do  this;  a  little  bombast  and 
granger  oratory  will  usually  suffice.  It  is  also  needless  to  say  that  if  it  can 
be  seen  that  this  superfluous  rhetoric  has  an  influence  upon  the  verdict,  it 
will  be  set  aside.  The  principal  case  is  a  good  illustration  of  this.  In  ad- 
dition we  append  in  this  note,  a  digest  of  a  number  of  cases  showing  what 
misconduct  of  this  kind  warrants  a  new  trial  and  what  does  not  not. 

In  Galveston,  H.  &  S.  A.  R.  Co.  v.  Kutac.  73  Tex.  643,  37  Am.  &  Eng. 
R.  Cas.,  .^70,  the  action  was  to  recover  damages  for  the  death  of  plaintiff's 
mother.  Plaintiff's  counsel  in  addressing  the  jury  said  :  "These  power- 
ful railroad  corporations  will  not  do  justice  to  anyone  unless  compelled  to 
do  it-  If  they  were  to  kill  your  horse  to-day,  tiie'y  would  not  pay  you  any- 
thing for  it  but  they  would  tell  you  to  sue  and  go  to  the  court  for  your 
money  and  then  they  would  fight  you  with  all  their  power.  'They  will  take 
anyadvantageof  you  they  can,  no  matter  how  just  your  case.  Now,  I  hope 
you  will  make  them  pay  the  last  cent  you  can  in  this  case  for  killing  their 
mother."    //M,  that  the  use  of  such  language  was  improper ;  and  that  the 
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fact  that  the  jury  returned  "  for  the  full  amount  sued  for  "  showed  thai  it 
had  been  influenced  by  the  language  employetl,  notwithstanding  the  direc- 
tion of  the  court  to  pay  no  attention  to  it. 

In  Atchison,  T.  4  S.  F.  R.  Co,  t.  Dwelle  (Kan.),  44  Am.  &  Eng.  R.  Cas. 
402,  the  action  was  brought  to  recover  damages  for  the  alleged  wrongful  and 
forcible  ejection  of  plaintiff  from  a  passenger  train.  Plaintiff's  counsel  in 
addressing  the  jury  said,  that  the  defendant  company  was  a  powerful  cor- 
poration which  holds  its  employes  in  a  vise  ahd  requires  them  to  testify  at 
Its  dictation ;  that  railroad  companies  are  looked  upon  with  suspicion  and 
prejudice,  and  that  such  prejudice  is  well  founded;  that  the  government 
gave  railroads  a  great  amount  of  valuable  land :  that  nothstandmg  all  these 
things,  the  railroad  companies  make  a  determined  effort  to  bleed  the  peo- 
ple. Counsel  further  inveighed  against  railroad  companies,  claiming  that 
they  control  legislation,  and  statmg  that  the  act  in  relation  to  the  collec- 
tion of  excess  tare  was  for  the  benefit  of  railroad  companies,  and  was 
dictated  by  them.  Counsel  further  stated  that  the  odor  around  railroad 
offices  was  demoralizing,  and  tended  to  make  men  disregard  their  solemn 
oath  ;  that  railway  employes  were  educated  to  throw  baj^^age  and  destroy 
it,  and  to  snub  passengers,  and  not  to  give  civil  answers;  that  the  em- 
ployes perform  the  bidding  of  the  company  without  regard  to  right  or 
wrong  ;  and  that  ihey  testily  falsely  when  the  company  wishes  it ;  that  few 
men  dare  to  litigate  with  a  railroad  company  because  it  has  a  legal  depart- 
ment and  is  indifferent  to  expenses.  Counsel  made  a  comparison  between 
defendant  company  and  another  company  which  he  said  treated  everybody 
decently  and  rightfully.  In  speaking  of  witnesses  who  had  given  testimony 
against  plaintin,  counsel  made  an  allusion  to  the  fact  that  there  was  a  man 
killed  about  six  years  Ijefore  and  that  there  were  some  of  those  witnesses 
who  would  cut  another  man's  heart  out.  and  would  kill  another  man's  cow, 
and  would  steal  another  man's  rocks,  and  that  these  were  the  kind  of  men 
whom  the  company  brought  to  assail  plaintiff's  reputation..  These  state- 
ments were  not  based  upon  testimony.  The  court  held  that  an  excessive 
verdic  for  the  plaintiff  should  be  set  aside,  and  a  new  trial  granted. 

In  Gulf,  C,  &  S.  F.  R,  Co.  V.  Norfleei  (Texas).  15  Am.  &  Eng.  R.  Cas.  207, 
the  action  was  for  personal  injuries.  Plaintiff's  counsel  in  addressing  the 
jury  said  ;  "  This  plaintiff  after  he  has  worked  all  day,  suffers  so  he  can- 
not sleep,  and  he  has  to  work  because  he  has  a  widowed  mother  to  sup- 
port." Verdict  for  S-.ooo.  //c/if.  that  there  was  no  reason  to  believe  that 
the  language  influenced  the  verdict. 

In  Galvesto'n,  H,  &  S,  A.  R.  Co.  v.  Cooper, 70 Tex. 67.  which  wasan  action 
for  personal  injuries,  plaintiff's  counsel  said  to  the  jury  ;  "  You  ought  to 
deal  severely  with  these  bloated  corporations  that  can  run  their  road  right 
through  a  man's  house  or  yard."  There  was  a  verdict  for  the  amount  sued 
for,  $20,000.  /fM,  that  it  was  evident  that  the  jury  had  been  improperly 
influenced  and  a  n^w  trial  was  granted. 

In  Central  Texas  &  N.  W.  R,  Co.  v.  Hancock  (Texas),  27  Am.  &  Eng.  R, 
Cas,  32;,  the  action  was  for  personal  injuries  received  while  plaintiff  was  a 
passenger  on  defendant's  train.  Plaintiff's  counsel  in  arguing  before  the 
jury  said,  that  the  case  was  a  contest  oi  wealth  against  poverty ;  that  one 
of  defendant's  witnesses  was  the  employed  agent  of  the  company,  and  had 
watched  plaintiff,  and  had  suborned  witnesses  with  railroad  money ;  that 
the  railroad  had  skilled  attorneys  who  were  endeavoring  to  play  'cute 
tricks :  and  that  the  defendant  was  a  rich  corporation  and  had  employed 
able  counsel  to  denounce  plaintiff  for  a  fraud  and  a  liar,  who  had  endeav- 
ored to  manufacture  testimony  wherewith  to  rob  a  rich  corporation  ;  that 
the  defendant  had  cast  aspersions  on  the  good  name  and  character  of 
^plaintiff's  wife.  Counsel  concluded  by  saying:  ■' I  tell  you  gentlemen, 
'such  testimony  and  such  defense  as  that  aggravates  this  case.    Not  con- 
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tent  with  having  injured,  crippled  and  ruined  him  for  life,  they  come  into 
court  and  ridicule  his  injuries,  denouncing  him  as  a  fraud  and  liar,  and  cast 
aspersions  upon  his  family.  You  should  compensate  htm  for  this,  gentle- 
men, and  teach  this  rich  corporation  that  they  shall  not  make  such  attacks 
upon  the  fathers  of  this  country."  Held,  that  the  remarlcs  of  counsel  war- 
ranted the  setting  aside  of  an  abnormal  verdict,  and  the  granting  of  a  new 
trial. 

In  Missouri  F^cific  R.  Co.  v.  Metier.  24  Neb.  90,  35  Am.  &  Eng.  R.  Cas. 
14S,  the  action  was  brought  to  recover  the  value  of  two  horses  killed  on 
defendants  track.  Plaintiff's  counsel,  during  his  argument  called  the  at- 
torneys for  the  defendant,  "  the  hirelings  of  Jay  Gould,"  and  one  of  them 
■■one  of  the  leaders  of  the  Van  Wyclc  boom  in  this  county  now  defending 
coqxi  rations."  The  court  held,  that  the  language,  however  object  ion  able, 
was  not  so  far  prejudicial  as  to  justify  a  reversal  of  a  judgment  for  the 
plaintiff,  since  the  verdict  did  substantial  justice. 

In  Central  R.  Co.  v.  Mitchell,  63  Ga.  173.  i  Am.  &  Eng.  R.  Cas.  145,  it 
was  heid  that  the  natural  bias  of  servants  or  employes  of  a  railroad  com- 
pany, was  a  matter  for  legiliipate  comment  of  counsel  before  a  jury. 

In  Huckshold  v.  St.  Louis.  I.  M.  &  S.  R.  Co.,  90  Mo.  548,  28  Am.  &  Eng. 
R.  Cas.  659,  the  suit  was  instituted  to  recover  damages  for  the  killing  of 
plaintill's  minor  son.  In  addressing  the  jur)-,  counsel  said ;  "  In  a  case 
of  this  kind  the  law  fixed  the  penalty  at  §5000.  What,  in  the  name  of  com- 
mon sense,  do  railroad  companies  care  lor  $5000.  Jf  they  want  to  make 
issue,  what,  in  the  name  of  common  sense,  do  they  care  for  that?  And  yet 
they  have  the  heart  to  come  here,  and  say  that  you  ought  to  find  a  verdict 
for  the  defendant,  and  let  the  railroad  companies  kill  all  the  men  and  boys 
they  please."  To  this  objection  was  made,  but  the  court  declined  to  inter- 
fere. Held,  that  the  appellate  court  would  not  reverse  the  judgment,  since 
it  only  interferes  when  the  discretion  of  the  trial  court  has  been  abused. 

In  East  Tennessee,  V.&  G.  R.  Co.  v.  Bayliss,  75  Ala.  466.22  Am.  &  Eng. 
R.  Cas.  S96,  which  was  an  action  against  a  railway  company  to  recover 
damages  for  injuries  to  stock,  counsel  for  the  plaintiff,  appellee  in  this 
court,  speaking,  in  his  concluding  argument  before  the  jury,  of  an  engineer 
who  was  in  charge  of  defendant's  train  at  the  time  of  the  injury,  and  who 
had  been  e.tamined  as  a  witness  on  behalf  of  the  defendant,  said  :  ■'  Engi- 
neers on  railroads,  like  this  engineer  have  to  emigrate  if  they  do  not  con- 
form to  the  wishes  of  their  employers,  and  testify  as  theiremployers' in- 
terests require  ;  they  testify  with  a  halter  around  their  necks.  "  Hdd.  on 
exception  reserved  thereto  by  defendant,  that  if  this  had  been%tated  as  an 
inference  or  opinion,  based  on  the  witness'  connection  with  the  railroad, 
and  with  the  act  complained  of  as  negligent,  counsel  would  have  kept 
within  legitimate  bounds.  But  having  been  stated  as  a  fact,  not  as  an  in- 
ference oropinion,  and  the  bill  of  exceptions,  which  purported  to  set  out  all 
the  evidence,  not  showing  any  fact  or  circumstance  in  evidence  which 
justified  such  a  line  of  argument,  it  should  have  been  ruled  out.  and  the 
jury  cautioned  gainst  allowing  it  to  have  any  influence  with  them ;  and 
the  failure  of  the  court  to  so  rule  was  a  reversible  error. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Fox  (Texas).  35  Am.  &  Eng.  R.  Cas.  543. 
the  action  was  for  personal  injuries  and  the  plaintiff's  counsel  in  closing 
his  address  to  the  jury  said:  "I  tell  you,  (gentlemen  of  the  jury,  that 
810,000  is  no  money  for  the  plaintiff  in  this  case.  Here  he  is  without 
money  and  without  friends  :  in  this  his  day  of  adversity  you  should  come 
to  his  aid.  "  Held,  that  the  jury  appearing  uninfluenced  by  this  appeal, 
the  misconduct  was  immaterial. 

InStrousef.  Kansas  City,  St.  I.  &  C.  B.  R.Co.,86  Mo.  421,27  Am.  & 
Eng.  R.  Cas.  170,  the  action  was  for  personal  injuries,  and  plaintiff's  coun- 
sel in  addressing  the  jury  said,  in  commenting  upon  the  absence  of  a  ma- 
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terial  witness  ;  "  Why  won't  he  come  ?  While  he  was  in  their  service  he 
*  swore  to  suit  them,  and  will  not  come  now  to  swear  to  the  truth  for  fear  of 
being  prosecuted  for  perjury  by  this  soulless  railroad  corporation.  "  The 
court  interfered  no  further  than  to  tell  the  juiy  in  substance,  that  they  were 
only  to  consider  such  matters  as  were  shown  by  the  evidence,  //eid,  that 
the  appellate  court  could  not  say  that  the  trial  court  exercised  its  discre- 
tion improperly. 

in  East  Tennessee,  V.  &  G.  R.  Co.  v.  Gurley.  12  Lea  (Tenn.),  46.  17  Am. 
■&  Eng.  R.  Cas.  s^'  the  aaion  was  for  the  death  of  plaintiff's  husband. 
Counsel  in  addressing  the  jury  said  :  "  You  can,  and  you  should  out  of  the 
abundance  of  this  company,  take  enough  to  keep  this  woman  and  herchil- 
dren  from  want  all  the  days  of  their  lives. "  Upon  objection  taken  at  the 
time  the  court  said :  "  Let  it  pass.  "  -f/e/d,  that  all  questions  of  punitive 
damages  being  excluded  by  the  court,  the  language  used  by  the  counsel 
was  not  sufficient  ground  for  a  new  trial. 

In  Houston  &  T.  C.  R.  Co.  v.  Nichols  (Texas),  9  Ara.  &  Eng.  R.  Cas.  361. 
which  was  an  action  against  a  railroad  company  by  a  passenger  upon  one 
of  its  passenger  trains  for  damages  received  by  the  plaintiff  m  an  accident 
alleged  to  have  been  occasioned  by  the  company's  wanton  disregard  of  its 
legal  obligations,  and  by  its  gross  n^Iigence  in  running  its  tram,  and  in 
permittinc  its  bed  and  track  to  become  grossly  defective  and  unfit  for  use, 
wherein  the  plaintiff  recovered  $2,000  for  actual  damages  and  (8,000  for  ex- 
emplary damages,  the- court  trying  the  cause  permitted  the  counsel  for 
the  plamtiff,  in  his  closing  argument,  over  the  objection  of  the  defendant, 
to  read  to  the  jury,  as  was  read  by  plaintiff's  counsel  in  the  opening  ai^-' 
ment,  the  following  quotations  from  Redfield  on  Carriers,  coupled  with  the 
statement  that  the  author  was  counsel  for  railway  companies  where  he  lived. 
viz. ;  "  Section  539.  The  truth  is,  that  common  juries,  with  the  highest  in- 
stincts of  justice,  iiave  always,  in  our  country,  been  accustomed  to  view 
the  matter  of  railway  responsibility  for  passenger  transportation  in  the 
light  of  higher  and  fuller  responsibility  than  either  the  courts  or  the  pro- 
fession. "  etc.    //i^/ii.  error  sufficient  to  entitle  defendant  to  a  new  trial. 

In  Baltishili  v.  Humphreys.  64  Mich.  su.  34  Am.  &  Eng.  R.  Cas.  69,  the 
action  was  for  personal  injuries,  and  plaintiff's  counsel  in  his  argument  to 
the  jury  said  that  the  attorneys  for  the  defendant,  the  Wabash  system  and 
the  Vanderbilt  system,  received  fti  j.ooo  a  year,  and  appealed  to  the  preju- 
dices of  the  jury  lyilh  regard  to  V.inderbilt  and  Gould.  The  record,  in  this 
case,  did  not  show  the  remarks  made,  or  the  connection  in  which  they 
were  made.     The  court  did  not  set  aside  the  verdict. 

In  International  &  G.  R.  Co.  v.  Irvine,  64  Tex.  529.  23  Am.  &  Eng.  R. 
Cas.  518.  which  was  an  action  for  personal  injuries,  plaintiff'scounsel  in  his 
argument  to  the  jury  used  the  following  language:  "Everybody  knows 
that  railroad  companies  carry  their  cases  through  all  the  courts  of  the 
country,  and  never  pay  any  claims  against  them  until  the  last  measure  of 
litigation  is  exhausted."  He/d,  that  the  verdict  being  satisfactorj'.  there 
was  no  reason  to  believe  that  the  language  of  the  counsel  had  any  effect 
upon  the  jury. 

In  Chicago  &  A.  R.  Co.  v.  Bragonier.  13  Bradw.  (111.)  467,  the  action 
was  for  personal  injuries,  and  plaintiff's  counsel  read  to  the  jurv  from  a 

newspaper  the  following  article  ;  '■  That  reminds  me  said  Captain 

of  a  little  scene  that  occurred  in  the  Board  of  Public  Works  some  time 
ago.  A  gentleman  was  in  the  office  who  had  invented  a  car-coupling,  and 
like  all  inventors  he  was  loud  in  its  praises,  and  enlarged  on  the  sa^ty  it 

insured  to  life  and  limb.     Mr. was  in  the  office  atthe  time,  listening 

attentively  to  the  inventor's  laudation  of  his  machine.  At  last,  breaking 
in,  he  said  ; '  My  friend  are  you  aware  that  the  thing  you  propose  to  protect 
is  the  cheapest  item  that  a  railroad  has  to  deal  with  ?    If  your  cnachine 


byGoogle 


VOL.  46]  STREET  R A lUVAV— EMINENT  DOMAIN.  1 57 

would  save  cars.  sir.  cars,  there  might  be  a  chance  for  the  company  adopt- 
ing it,  as  they  represent  property.  But  human  beings  are  the  cheapest 
things  ibey  have  about  them,  and  death  only  stops  the  wages  without  en- 
tailing a  loss.  "  Held,  that  this  w^s  improper  and  erroneous,  since  it  only 
served  to  prejudice  the  jury. 


In  re  ROCHESTER  ELECTRIC  R.  Co. 
In  re  WiLKINS  et  al. 
{12s  New  York,  jji.) 

Stravt  Railway — Ngcati ity  for  Conunt  of  Local  Authoritiei — Turnpik*  Cor 
peratioiti — Although  a  turnpike  corporation  has  acquired  a  right  to  the 
use  and  control  of  a  town  highway,  the  highway  commissioners  still  have 
a  general  control  over  it,  as  a  highway,  and  their  consent  must, be  obtained 
by  a  street  railway  company,  before  it  can  use  such  turnpike  under  Laws 
New  York,  1884.  chap.  352,  §3,  authorizing  street  railway  companies  organ- 
ized under  it  to  acquire  a  right  of  way  through  streets  and  highways,  pro- 
vided, they  first  obtain  the  consent  of  the  local  authorities  having  control 
of  that  pionion  of  that  street  or  highway  proposed  to  be  used. 

Same — Right  to  Maintain  Proceedings  to  Acquire  Lands  Without  Coniant. 
— The  consent  of  the  highway  commissioners  to  the  construction  of  such 
road  is  an  essential  prerequisite  to  proceedings  by  such  a  street  railway 
company  to  acquire  title  to  private  property  along  the  proposed  route. 
The  right  of  the  company  to  exercise  the  franchise  of  constructing  and  op- 
erating its  road  upon  the  highway  does  not  become  a  vested  right  until 
such  consent  is  obtained ;  and  where  this  is  not  obtained  the  company 
cannot  maintain  the  proceeding, 

Sama~Fallur«  to  file  Map  of  Routa.^Said  Act  of  1884,  directs  that  pro- 
ceedings thereunder  to  acquire  land  shall  be  as  provided  under  the  general 
railroad  act  of  1850,  which  expressly  declares  that  a  map  or  survey  of  the 
route  shall  be  filed  with  the  petition.  Hir/ii.  that  this  provision  is  an  es- 
sential prerequisite,  and  the  failure  to  CAe  such  a  map  with  the  petition  is 
fatal  to  the  right  to  maintain  the  proceedings. 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  Fifth  Judicial  Department  reversing  an  order 
of  the  Special  Term  appointing  commissioners  to  appraise 
the  value  of  lands  sought  to  be  taken  for  railroad  purposes. 

The  petitioner  was  organized  under  chapter  252,  Laws 
1884.  In  November,  1887,  it  acquired,  for  a  consideration, 
the  consent  of  the  Rochester  &  Charlotte  Turnpike  Com- 
pany for  the  construction  and  operation  of  a  street  surface 
railway  on  the  highway  leading  from  Rochester  to  Charlotte. 
This  turnpike  company  had  been  organized  for  the  purpose 
of  maintaining  this  highway  as  a  turnpike,  with  a  charter  for 
30  years.  It  had  also  acquired  from  adjoining  landowners 
the  right  to  a  strip  of  land  on  each  side  of  the  highway  for 
a  bridle  path.  The  consent  given  to  this  petitioner  covered 
the  use  of  a  portion  of  the  existing  bridle  path.  In  August, 
1887,  the  petitioner  filed  a  map  and  profile,  indicating  ty  a 
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line  its  proposed  route  upon  the  bridle  path  portion  of  the 
highway.  In  May,  1888,  it  instituted  and  carried  through 
proceedings  for  the  condemnation  of  certain  lands  required 
for  the  construction  and  operation  of  its  road,  against  nu- 
merous property  owners,  and  eventually  built  and  put  in  op- 
eration an  electric  railroad.  The  present  proceeding  was 
brought  in  November,  1889,  and  by  it  petitioner  seeks  to  ac- 
quire the  title  to  the.  lands  of  the  respondents,  for  the  pur- 
pose of  a  railway  from  Rochester  to  Charlotte  and  Lake  On. 
tario.  The  petition  alleges  incorporation,  a  survey  of  a  route, 
an  inability  to  purchase  the  right  of  way,  and  describes  bv 
metes  and  bounds  the  strip  of  land  required  by  its  railroad. 
and  which  is  upon  the  eastern  edge  of  the  bridle  path.  It 
also  alleges  the  making  and  filing  of  a  map  and  survey,  and 
service  of  notice  upon  landowners.  It  makes  no  mention  of 
the  railroad  it  had  previously  built,  nor  of  the  previous  pro- 
ceedings, nor  connects  this  with  the  previous  enterprise.  No 
map  was  filed  as  alleged,  and  no  other  map  was  ever  filed  ex- 
cept the  first  one,  to  which  no  reference  is  made  in  the  peti- 
tion. These  proceedings  were  opposed  by  the  landowners, 
who,  by  appropriate  denials,  put  in  issue  the  allegations  of 
the  petition.  The  application  was  granted  by  the  court  at 
special  term  upon  a  referee's  report ;  but,  upon  appeal  to  the 
court  at  general  term,  the  order  below  was  reversed,  and  the 
application  for  the  appointment  of  commissioners  to  appraise 
the  value  of  the  lands  sought  to  be  taken  was  denied.  10  N, 
Y.  Supp,  379.  From  that  determination  the  petitioner  has 
appealed  to  this  court. 

David  Hays,  for  appellant, 

Quincey  Van  Voorhis,  for  respondents. 

Gray,  J. — The  landowners  have  opposed  these  proceed- 
ings of  the  petitioner  to  acquire   their  lands  upon   various 

conwatof  ^''ounds,  but  it  is  only  necessary  to  discuss  two 
ioMi*»utiiorr  propositions,  which,  in  limine  seem  successfully 
uih-tbh-  to  assail  the  right  of  this  corporation  to  take  by 
iiika}Co.  condemnation  the    respondents'    property  for  its 

corporate  uses.  The  respondents  say  that  the  pe- 
titioner has  not  obtained  the  consent  of  the  local  authorities 
of  the  town  of  Greece,  and  that  it  has  not  made  and  filed  a 
map  or  survey  of  the  proposed  route.  To  the  first  of  these 
objections,  the  petitioner  answers  that  the  portion  of  the 
highway  in  question  lies  neither  in  a  city  nor  in  a  village, 
and  that  the  statute  has  failed  to  specify  who  are  the  proper 
"local  authorities"  when  the  highway  is  in  a  town, and  has 
left  that  question  open.  It  relies  upon,  the  consent  obtained 
from  the  turnpike  company  as  all  sufficient,  and  as  emanating 
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from  an  authority  in  actual  control  of  the  highway.  In  this 
contention,  the  petitioner,  I  think,  is  clearly  wrong.  Chap- 
ter 252  of  the  Laws  of  1884,  under  which  this  corporation 
was  organized,  was  passed  to  provide  for  the  construction, 
extension,  maintenance,  and  operation  ol  street  surface  rail- 
roads  in  cities,  towns,  and  villages.  By  its  third  section,  it 
■was  enacted  that  any  company  organized  under  it,  as  well  as 
an)' theretofore  organized, "may  construct,  maintain,  operate, 
use,  and  extend  a  railroad,  or  branches,  on  the  surface  of  the 
soil,  through,  upon,  and  along  any  of  the  streets  *  *  * 
or  highwa\-s  of^  such  cities,  towns,  and  villages,  and  also 
through  *  *  *  any  private  property-  which  said  com- 
pany  may  acquire  for  the  purpose  ;  *  *  »  provided,  that 
the  "consent  in  writing  of  the  owners  of  one  half  in  value  of 
the  property  bounded  on,  and  the  consent  also  of  the  local 
authorities  having  control  of,  that  portion  of  a  street  or  high- 
way upon  which  it  is  proposed  to  construct  or  operate  such 
railroad  *  *  *  be  first  obtained."  Then  follows  a  pro- 
vision that  in  cities  a  common  council,  and  in  villages  the 
board  oi  trustees,  shall  be  the  local  authorities  to  give  con- 
sents.  The  argument  of  the  appellant  is  that,  the  statute  be- 
ing silent  as  to  who  shall  be  the  local  authority  for  the  pur- 
pose of  consenting  in  towns,  such  consent  may  proceed  from 
the  authority  in  actual  control ;  that  the  turnpike  company 
is  such  an  authority,  and  exclusively  operates  and  controls 
the  highway,  and  only  its  consent  was  necessary.  There  are 
two  objections  to  this  argument.  In  the  first  place. 
it  disregards  the  true,  or  legal,  significance  of  the  ihoriiiM 
term  "  local  authorities"  as  used  in  the  act;  and,  deBnH. 
in  the  next  place,  it  assumes  that  the  highway  com- 
missioners' authority  has  been  wholly  divested  by  the  or- 
ganization and  opei-alion  of  the  turnpike  company.  The 
"  local  authorities,"  to  whom  the  statute  refers  as  the  source 
of  the  consent  to  be  given,  are  the  officers  of  the  city,  town, 
or  village  whose  duties  and  powers  relate  to  the  supervision, 
care,  and  maintenance  of  the  streets  or  highways;  and  it 
would  be  a  misuse  of  language  to  attach  any  other  sense  to 
those  words.  It  is  very  evident,  by  reference  to  the  connec- 
tion in  which  the  legislature  frequently  uses  the  term  "  local 
authorities,"  that  what  is  meant  is  those  officers  on  whom  the 
administration  of  the  government  of  the  particular  political 
subdivision  of  the  state,  by  virtue  of  their  office,  devolves,  in 
relation  to  the  subject  matter  of  the  legislative  provision.  I 
think  we  need  not  delay  to  enforce  this  seemingly  self  evi- 
dent proposition  by  abundant  illustrations  from  the  laws.  A 
turnpike  corporation  is  not  a  local  authority,  and  its  consent 
is  only  good  for  what  it  may  be  worth,  relatively  to  its  owh 
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rights  and  interests  in  the  matter.  The  highway  has  not 
ceased  to  be  such  because  of  becoming  a  turnpike,  and  all 
authority  of  the  highway  commissioners  has  not  been  taken 
away  by  that  change.  Walker  v.  Caywood,  31  N,  Y,  51. 
Whatever  the  interests,  and  however  exclusive  the  rights, 
and  comprehensive  the  duties,  of  the  turnpike  corporation 
over  the  highway,  the  administrative  duty  of  the  highway 
commissioners  of  the  town  remains  unimpaired,  in  so  far  as 
its  exercise  may  be  demanded  for  the  preservation  and  pro- 
tection of  the  interests  of  the  public.  These  companies  are 
private  corporations,  whose  organization  is,  primarily  and 
principally,  for  private  gain  ;  and  shall  they  be  deemed  con- 
servators of  the  public  interests  ?  That  would  be  an  absurd 
proposition.  Supervision  and  control  over  the  public  high- 
ways are  vested  in  the  local  authorities  to  prevent  illegal  en- 
croachments upon  the  public  highway  by  the  turnpike  com- 
pany, or  from  any  other  direction.  Walker  v.  Caywood, 
supra.  The  highways  are  held  in  trust  by  the  state  for  the 
public,  and  they  are  controlled  through  the  instrumentalities- 
of  local  authorities.  Section  1,  art.  i,  tit.  1,  chap.  16,  pt.  i. 
Rev.  St.  N.  Y,  Though  a  turnpike  corporation  acquires  a 
right  to  the  use  and  control  of  the  highway  for  its  purposes, 
some  duty  of  supervision  and  some  control  still  remain  in 
these  local  authorities.  The  adjoining  landowners  and  the 
public  generally  are  interested  in  having  the  highway  main- 
tained suitable  for  the  public  use,  and  in  preventing  their  di- 
version to  other  uses,  or  their  subjection  to  other  burdens, 
until  there  shall  exist  some  controlling  reason  and  a  due  au- 
thorization for  the  new  use.  It  cannot  properly  be  said  that 
this  turnpike  company — this  private  corporation — has  so  far 
succeeded  to  the  powers  and  rights  of  the  town  officers  as  to 
be  able  to  determmesuch  questions  for  and  to  release  the  in- 
terests of  the  public.  The  highway  commissioners  are  vested 
with  the  general  control  over  the  public  highways,  and  they 
have  a  duty  to  perform  towards  the  public  in  connection 
with  their  p'roper  maintenance  as  such. 

The  next  phase  of  the  question  which  presents  itself  then 
is,  if  the  consent  of  the  highway  commissioners,  as  the  local 
caiHatiirc-  Eiuthorities  having  control  over  the  highway  in 
nviuiuto  question,  has  not  been  obtained,  is  that  consent  an 
niiiteBmBr*  essential  prerequisite  to  the  right  to  maintain  this 
•'  P"™''-  proceeding  ?  That  would  seem  to  be  theinevitable 
"*'■  conclusion,  based  upon  the  language  of  the  statute, 

in  its  plain  reading:  and  it  is,  I  think,  fortified  by  reasoning 
and  by  authority.  The  authority  conferred  by  the  act  of  1884 
is  to  construct  and  operate  the  railroad  through  the  street  or 
Highway,' and  to  acquire  private  property  for  that  purpose: 
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f)rovided,  that  the  consents  of  the  property  owners  and  the 
ocal  authorities  be  first  obtained.  The  language  imports  a 
condition  to  the  right  of  the  company  to  proceed  after  its  or- 
ganization in  the  work  of  construction.  The  consents  which 
are  to  be  first  obtained  are  to  the  construction  and  operation 
of  any  railroad  at  all,  as  proposed.  Its  condition,  after  the 
work  of  formal  organization  is  complete,  is  still  an  incomplete 
or  imperfect  one.  The  legislature,  in  the  general  law  of  1S84, 
followed  the  constitutional  requirements  as  to  the  consents 
to  be  obtained  from  property  owners  and  from  the  local  au- 
thorities. The  design  otthe  people,  as  manifested  in  the  con- 
stitution, and  again  in  this  act,  was  to  guard  the  public  gen- 
erally against  these  invasions  of  streets  and  highways  by 
railways  under  authority  of  legislative  grants  ;  and  the  pro- 
tection was  provided  for  by  the  imposition  of  the  conditions, 
in  ever)-  case  of  a  projected  street  railroad,  that  the  project 
should  be  approved  by  the  local  authorities,  and  by  a  certain 
proportion  of  property  owners,  with  the  permission,  if  the 
requisite  consents  of  the  property  owners  were  refused,  to  ap- 
ply to  the  court,  whose  determmation  might  stand  as  a  sub- 
stitute for  such  consents.  Sufficient  vitality  and  strength  to 
f;o  on  with  and  to  construct  a  railroad  do  not  exist  in  the  new- 
y  formed  corporation,  until  infused  by  the  consents  of  the 
local  authorities  and  property  owners.  Until  that  moment 
when  the  company  can  assert  that  the  statutory  conditions  of 
its  right  to  be  and  to  do  are  fulfilled,  it  cannot  strictly  nor 
justly  be  said  that  it  is  in  a  position  legally  to  deprive  a  land- 
owner of  his  property.  By  an  organization  under  the  act,  it 
has  become  a  corporation,  but  with  no  authority  as  yet  to 
construct  and  operate  a  railroad  upon  a  street  or  highway. 
Its  right  to  the  exercise  of  that  franchise  is  still  inchoate,  and 
does  not  become  a  vested  right  until  after  the  consents 
specified  bv  the  statute  have  been  obtained.  It  may  be  a 
corporation,  but  it  has  no  power  to  take  a  step  in  the  direc- 
tion of  occupying  the  street  or  highway,  because  it  is  in  effect 
inhibited  by  the  condition  of  its  charter  from  doing  so,  while 
the  consents  to  the  appropriation  of  the  street  or  highway  to 
railroad  uses  are  lacking. 

In  re  Thirty-Fourth  St.  R.  Co.,  102  N.  Y.  343,  objections 
were  made  by  the  property  owners  to  the  granting  of  the 
company's  application  lor  the  appointment  of  com- 
missioners to  aetermine  whether  the  proposed  road 


existing  street  railroads,  their  consent  had  been  refused.     As 
the  act  provided  that  the  consent  of  other  companies  should 
be  obtained  in  such  cases,  the  point  was  made  that  it  would 
46A.  &  E.  R.  Cas— II 
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be  futile  to  proceed  in  the  matter  while  the  consents  were 
lacking.  Though  that  consent  was  needed  by  the  company  be- 
fore it  could  occupy  the  street,  judge  Andrews'  opinion  in 
the  case  proceeded  upon  the  theory  that  it  was  an  independ- 
ent condition,  and  it  was  not  an  element  of  the  authority  of 
the  court  to  proceed  upon  the  particular  matter  before  it. 
That  proceeding  was  instituted  to  meet  that  condition  of  the 
act,  which  required  that,  if  the  consent  of  property  owners 
was  refused,  the  determination  of  the  court  in  lieu  thereof 
should  be  had.  The  only  prerequisite  to  such  application,  as 
Judge  Andrews  held,  was  "  an  inability  to  obtain  the  con- 
sent of  property  owners."  As  it  was  not  a-proceeding  to  take 
private  property  by  condemnation,  but  was  a  step  in  the  di- 
rection of  obtaining  one  of  the  consents  needed,  as  preliminary 
to  the  work  of  construction  and  operation,  his  language  that 
the  act  did  not  prescribe  the  order  in  which-the  several  con- 
sents shall  be  obtained  obviously  has  reference  to  the  con- 
sents, which  were  precedent  conditions  to  operation  of  the 
company's  franchises.  In  his  opinion  he  holds  that  there  were 
three  precedent  conditions  to  which  the  right  of  the  com- 
pany to  construct  and  to  operate  was  subject,  namely  :  "  The 
consent  of  the  local  authorities;  the  consents  of  property 
owners,  or,  in  lieu  thereof,  the  determination  of  commission- 
ers in  its  favor;  and  the  consent  of  the  companies  having  co- 
incident routes."  The  opinion  bore  upon  the  question  of 
whether  the  proceeding  for  the  appointment  of  commission. 
ers  to  determine  as  to  the  petitioner's  project,  as  a  substitute 
for  the  required  consent  of  property  owners,  ought  to  be 
maintained  ;  and  it  may  be  distinctly  read  as  an  authority  in 
support  of  the  proposition  that  precedent  conditions  are  af- 
fixed by  the  act  to  every  charter,  and  their  fulfillment  must 
be  shown  before  construction  and  operation  can  be  initiated, 
or  steps  thereto  taken  by  the  corporation. 

The  opinion  of  this  court  in  re  New  York  Cent.  &  H.  R. 
R.  Co.,  77  N,  Y.  348,  contains  nothing  adverse  to  these  views. 
That  was  a  proceeding  under  the  general  railroad  act  to  ac- 
quire a  tract  of  land  along  the  river  front,  which  was  inter- 
sected  by  streets;  and  the  point  was  made  that  tbe order  ap- 
pointing the  commissioners,  etc.,  did  not  give  the  petitioner 
control  of  the  streets  of  the  city,  and  the  petitioner  might  not 
be  ableto  carry  out  its  plans,  and  hence  the  condemnation  of 
private  interests  in  land  should  not  be  permitted.  MiLLER. 
J.I  there  said  that  "  there  is  no  rule  whicn  requires  that  under 
the  circumstances  presented,  where  different  rights  are  es- 
sential in  order  to  acquire  an  interest  in  and  for  railroad  pur. 
poses,  the  acquisition  of  one  interest  should  precede  the  otner, 
or  that  proceedings  should  be  had  to  acquire  each  of  them  at 
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the  same  time."  The  learned  judge  held  that  the  consent  of 
the  city  was  not  necessarilj-  prelimiaarj'  to  the  acquisition  of 
the  land  of  the  appellants,  and  might  be  lawfully  obtained 
after  the  right  to  the  land  has  been  acquired.  The  provision 
of  the  general  railroad  act  referred  to  was  not  in  the  shape 
of  some  condition  inhibiting  or  suspending  the  operation  of 
the  chartered  franchises  ol  the  company  to  construct'  and 
operate  its  railroad.  It  was  merely  a  limitation  upon  the 
construction  to  be  placed  upoti  the  statute.  The  provision 
was  that  nothing  contained  in  the  act  should  be  construed  as 
authorizing  the  construction  of  any  railroad  in  the  streets  of 
a  city  without  its  assent.  The  eflect  of  that  limitation  was 
not  to  prevent  any  construction  and  operation  of  the  rail- 
road ;  but,  where  the  railroad  company,  in  the  operation  of 
its  franchises,  sought  to  make  any  use  of  streets  in  a  city,  the 
general  authority  of  the  statute  should  not  be  deemed  to  ex- 
tend to  that  use  without  the  assent  of  the  municipality.  So 
the  opinion  in  the  case  cited  has  no  relevancy  to  the  case  at 
bar.  We  are  furnished  with  a  judicial  construction  of  the 
force  of  language  precisely  similar  to  that  which  gives  rise 
to  our  present  discussion. 

In  re  Kings  Co.  El.  R.  Co ,  105  N.  Y.  97,  it  was  sought  to 
appropriate  an  interest  in  lands  to  the  use  of  the  railway,  and 
the  proceeding  was  there,  as  here,  to  obtain  the  appointment 
of  commissioners  ol  appraisal.     The  petitioner  there  was  or- 

fanized  under  chapter  606  of  the  Laws  of  1875,  commonly 
nown  as  the  "  Rapid  Transit  Act ;  "  and  the  point  ititcr  alia, 
was  taken,  in  opposition  to  the  right  of  the  petitioner  to  main- 
tain the  proceeding,  that  it  never  obtained  the  consentof  the 
local  authorities  having  control  of  that  portion  of  the  street 
upon  which  it  was  proposed  to  construct  the  railway.  The 
rapid  transit  act  provided  that  "the  consent  of  the  owners  of 
one-half  the  propertj',  *  *  *  and  the  consent  also  of,  the 
local  authorities  having  the  control  of  that  portionof  the 
street  or  highway  upon  which  it  is  proposed  to  construct  or 
operate  such  railway,  be  first  obtained.  "  Judge  Danforth, 
who  delivered  the  opinion  in  that  case,  in  the  course  of  it,  con- 
strued that  provision  to  mean  that,  "  until  the  consent  of  each 
was  obtained,  nothing  could  be  done  by  way  of  construction." 
That  eminent  jurist  held  that  "  the  power  contingently  con- 
ferred by  the  legislature  to  construct  the  railway  became  ab- 
solute, for  the  conditions,  imposed  upon  its  exercise  had  both 
been  performed.  The  abutting  owners  had  consented,  and 
so  had  the  municipal  authorities,"  It  would  be  manifestly 
unjust  to  hold  otherwise  as  to  the  necessity  of  first  showing 
compliance  with  these  constitutionally  imposed  conditions 
before  a  proceeding  can  be  maintained  which  has  for  its  end 
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the  talking  of  private  property  against  the  consent  of  its 
owner.  His  interests  snould  not  be  permitted  to  be  affected 
by  the  burden  and  cloud  of  such  proceedings,  when  it  does 
not  appear  that  the  right  to  construct  its  railroad  is  yet  vested 
in  the  corporation. 

The  further  ground  taken  by  the  property  owners,  in  their 
efforts  to  oppose  the  appropriation  of  tneir  property,  is  that 

a  map  should  have  been  filed  by  the  petitioner, 
■Mp'orrautc*  Authority  to  acquire  private  property  for  its  rail- 

road  purposes  is  conferred  upon  petitioner  by  the 
act  of  1884,  and  the  mode  of  its  exercise  is  through  the  pro- 
ceedings described  in  the  general  railroad  act  of  1850-  The 
corporation,  which  is  formed  under  the  act  of  1884,  is  given 
the  powers  and  privileges  granted  by  that  general  act.and 
reference  to  its  provisions  shows  in  what  manner  and  by  what 
special  proceedmgs  real  estate  may  be  acquired  when  there 
is  an  inability  to  acquire  it  by  agreement.  The  act  of  1850 
details  what  the  petition  whicn  initiates  the  proceedings  must 
contain  by  way  of  allegation  for  the  purpose,  and  what,  there- 
fore, must  be  proved  to  the  court.  Among  other  things,  the 
petition  must  allege  that  the  company  has  made  a  map  or 
survey  by  which  its  line  or  route  is  designated,  and  that  they 
have  located  their  road  according  to  such  survey,  and  filed 
certificates  of  such  location  in  the  clerk's  office  of  the  county. 
This  allegation  was  denied  ;  and  it  was  not  proved,  and  it  is 
not  pretended,  that  any  map  was  made  and  filed  of  the  route, 
in  connection  with  which  this  proceedingis  sought  to  be  main- 
tained. The  appellant  argues  that  a  map  is  not  required  in 
the  case  of  street  railroads  ;  or,  if  it  is,  that  the  one  filed  upon 
the  previous  proceeding  of  the  petitioner  was  sufficient.  The 
point  is  untenable.  For  the  validity  and  force  of  such  a  pro- 
ceeding, it  is  essential  that  all  the  steps  pointed  out  by  the 
general  statute  should  be  strictly  followed.  It  may  be  that 
in  this  particular  case  no  prejudice  would  be  worked  by  the 
failure  to  make  and  file  a  map  ;  but  the  question  is  not  of  the 
particular  necessity,  but  it  is  one  which  goes  to  the  founda- 
tion of  the  right  01  the  petitioner  to  maintain  the  proceeding. 
Where  it  is  sought,  by  resort  to  the  special  proceedings  au- 
thorized by  the  statute,  to  take  lands  in  invitum  the  owner, 
they  must  be  followed  strictly,  or  thev  are  unavailing.  It  is 
only  where  the  steps  are  all  taken  which  the  sovereign  power 
has  prescribed  that  title  to  the  private  property  is  transferred 
from  its  owner.  The  rule  is  too  familiar  to  require  discussion 
at  this  day  that  a  statute  authority  in  derogation  of  the  com- 
mon law  to  divest  the  title  of  one  must  be  strictly  pursued, 
and  all  prescribed  requirements  strictly  observed  and  con- 
formed to,  or  it  will  be  ineffectual  for  the  purpose.    Sharp  v. 
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Speir,  4  Hill  (N.  Y.).  76-86 ;  Adams  v.  Saratoga  &  W.  R.  Co., 
10  N.  Y.  329 ;  In  re  City  of  BuSalo,  78  N.  Y.  362,  366 ;  In  re 
Water  Com'rs,  96  N.  Y.  351,  357.  The  fact  thatthe  proceed- 
ing is  for  the  purpose  of  acquiring  private  property  is  argu- 
meot  enough,  if  any  argument  were  needed,  in  behalf  of  a 
statutory  prescription.  The  landowner  is  entitled  to  the 
notice  provided  for,  and  to  the  opportunity  of  knowing  ex- 
actly by  the  map  and  survey,  which  has  been  made  and  filed, 
where  and  how  the  line  or  route  of  railroad  is  projected. 
Such  knowledge  is  evidently  of  so  practical  and  available  a 
character  that  it  is  provided  for  in  order  to  enable  the  prop- 
erty owner  the  more  readily  to  determine  the  question  of  ac- 
quiescence or  of  opposition.  But  discussion  is  endless  on  this 
head.  The  act  of  1884  refers  the  company  to  the  provisions 
of  the  general  act  of  1850  for  purposes  of  acquiring  private 
lands,  and  no  reason  in  law  exists  why  those  provisions  should 
not  be  as  binding,  and  the  protection  to  the  private  citizen  be 
as  sacredly  maintained,  in  the  case  of  a  street  railroad  as  in 
that  of  a  steam  railroad.  The  rule  is  a  salutary  one,  and 
should  be  respected  for  that  reason,  as  well  as  for  its  absolute- 
ness under  the  statute.  For  the  reasons  e'xpressed  in  the  fore- 
going opinion  the  order  appealed  from  should  be  aflirmed, 
with  costs.  All  concur,  (Earl,  J.,  in  result,  on  last  ground 
discussed  in  opinion,)  except  RuGER,  C,  J.,  not  voting. 


-lukce.  L.  S.  &  W.  R.  Co.  (Wis.),  10/^.415;  Chicago  &  Northwestern  B. 
Co.  J'.  Chicago*  Evanston  R.  Co.  (111.),  25W.  158;  Murphy^/.  Kingston* 
P.  R.  Co.  (Ont.);  25  Td.  179. 

Conttruction  of  Railraail  in  StfMt — ConMnt  of  Local  Authoritlot. — Pem- 
broke V.  Canada  Cent.  R.  Co.  (Ont.),  14  Am.  &  Enc.  R.  Cas.  J 17 ;  note  30 
Id.  164. 

Condemnation  of  Land  forStrset  Railway — Power  to  Condomn  Land  for 
Ling  Which  Doa*  not  Run  Along  Straath—  In  South  Beach  R.  Co.  v.  Byrnes. 
119  N.  Y.  141.  it  was  held  that  a  company  organized  to  construct  andoper- 
a  street  railroad  along  certain  specified  streets,  cannot  condemn  land  for 
the  purpose  of  constructing  a  railway  line  no  part  of  which  runs  on  said 
streets,  under  the  New  York  Railroad  Act  of  1850,  which  allows  a  railroad 
corporation  to  condemn  such  land  as  is  "  required  for  the  purposes  of  lis 
incorporation."  The  court  said  i  "  The  power  is  not  general  and  unlimited. 
The  company  cannot  condemn  what  it  pleases,  but  only  such  and  so  much 
land  as  the  proper  execution  of  its  corporate  puiposes  shall  require  and 
render  necessary.  What,  then,  were  the  purposes  of  the  incorporation  of 
the  South  Beach  Railroad  Company?  Obviously,  they  are  those,  and  '' 
those  only,  which  the  law  of  its  organization  describes  and  defines,  and 
which  are  certified  In  its  articles  of  association,  operating  when  filed  as  its 
charter,  and  the  measure  of  its  authority.  Referring  to  those,  we  see  that 
the  corporate  purposes  were  not  to  build  a  railroad  between  specified  ter- 
mini by  the  most  feasible  route,  which  is  the  characteristic  of  an  ordinary 
railroad,  but  to  build  and  operate  a  street  railroad  such  as  the  act  of  [8S4 
contemplates  and  regulates;  and.  not  only  that,  but  one  running  along 
three  specified  avenues  in  the  town  of  Edgewater.  and  not  at  all  through 
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or  along  private  property.  Such  arc  the  prescribed  and  declared  purposes 
of  the  incorporation ;  and  the  company,  it  may  be  conceded,  might  have 
the  right  to  acquire  by  condemnation  such  and  so  much  of  private  property 
as  should  be  reasonably  necessary  to  accomplish  those  purposes.  Now, 
the  chief  element  of  a  street  railway  as  authorized  by  the  act  oi  1S84  is 
that  it  is  built  upon  and  passes  along  streets  and  avenues  for  the  conven- 
ience of  those  living  or  moving  thereon.  Its  fundamental  purpose  is  to 
accomodate  the  street  travel,  and  its  motive  power  is  dictated  and  regulated 
to  that  end  ;  and  while,  consistently  with  its  general  objeci,  it  may  need 
for  switches  or  storage  or  stables  or  stations  the  land  of  private  owners, 
yet  that  necessity  is  only  incidental  10  the  main  purpose  of  a  line  along  the 
streets  accommodating  the  street  travel.  Here,  the  land  of  Mrs.  Byrnes 
is  needed  to  build  the  main  and  principal  part  of  the  tine,  only  that  it  may 
avoid  the  streets  altogether.  The  act  of  1884  stamps  an  indelible  mark 
upon  the  corporations  which  it  oi^nizes.  The  consent  of  the  local  au- 
thorities is  to  be  obtained,  and  that  of  a  certain  portion  of  the  abutting 
owners ;  or,  in  default  of  the  last,  the  certificate  of  chosen  commissioners. 
Every  step  of  the  way,  through  all  the  conditions  of  the  act,  it  plainly 
contemplates  a  railway  along  the  streets  and  avenues  of  a  village  or  city, ' 

Dedication  of  Land  for  Street  by  Railway  Company— What  Doss  not  Con- 
ttituta — Agreement  With  CJty<— Where  a  railroad  company  desired  to  have 
a  portion  of  an  alley  vacated  in  order  to  build  a  passenger  depot,  and  pre- 
sented a  petition  to  the  common  council  offering  to  donate  to  the  city  a 
certain  strip  of  ground  to  be  used  as  a  street  or  alley  in  consideration  of 
the  vacation  of  the  said  alley,  and  the  city,  through  its  proper  officers,  re- 
jected the  prop)osition  of  exchange  by  failing  to  act  thereon,  but  assessed 
the  benefits  to  the  company  growing  out  of  the  vacation  of  the  said  alley 
at  a  certain  sum,  which  sum  was  paid  by  the  company  into  the  city  treasur>', 
and  afterwards  the  company,  for  the  purpose  of  making  a  convenient  and 
necessary  way  of  approach  to,  and  egress  from,  its  passenger  depot,  curbed 
and  paved  the  strip  of  ground  which  it  had  proposed  to  donate  to  the  city, 
and  constructed  convenient  and  necessary  gates,  ail  of  which  was  done  at 
its  own  expense,  the  said  atrip  of  ground  did  not  become  a  public  street  of 
the  city,  subject  to  a  right  of  all  the  citizens  to  use  it  as  a  public  thorough- 
fare. An  abutting  property  owner  coiild  not  enjoin  the  company  from 
erecting  a  fence  along  the  boundary  of  said  strip  of  ground.  Penns>-!vania 
Co.  1'.  Plotz,  135  Ind.  26. 

Condamnation  of  Company'!  Landi  for  Street— PormlMion  by  City  to  An- 
other Company  to  Lay  its  Tracks  in  Such  Street — Compensation. — Where  a 
city  instituted  condemnation  proceedings  against  the  plaintiff  railroad  com- 
pany for  the  purpose  of  extending  a  street  through  its  land,  and  a  decree 
was  entered  by  consent  condemning  the  land  for  street  purposes  and  pro- 
viding that  the  company  "shall  have  the  right  to  keep  and  maintain  its 
present  tracks  and  switches  upon  said  land,  and  shall  have  the  right  to  con- 
struct such  other  tracks,  switches  and  turnouts  upon  said  land  and  across 
said  street,  when  opened,  as  it  may  deem  necessary  for  the  transaction  of 
its  business :  such  reservation  is  not  the  grant  of  an  exclusive  privilege,  but 
only  equivalent  to  the  usual  permission  to  occupy  the  street  with  its  tracks, 
and  plaintiff  is  not  entitled  to  compensation  from  defendant  railroad  com- 
pany laying  its  track  along  the  street  by  permission  of  the  city  and  across 
plaintiff's  tracks  therein,  nor  can  it  enjoin  defendant  from  so  laying  its 
track,  when  authorized  by  the  city  to  do  so.  Such  crossing  of  plaintiff's 
tracks  by  the  defendant's  track,  and  the  delay  incident  to  plaintifTs  trains 
by  the  [Mssage  of  defendant's  trains  over  the  latter's  track,  is  not  a  taking 
or  damping  of  .private  property,  each  having  an  equal  right  to  use  the 
street.  Kansas  City,  St.  J.  &  t.  B.  R.  Co.  v.  St.  Joseph  Terminal  R.  Co.. 
97  Mo.  +57. 
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Railroad  in  Straot  Conftructad  by  Manufacturing  Corporation — AMftnt  of 
Municipal  Council.— In  Barker  v.  Hartman  Sted  Co..  izo  Pa.  St.  551,  it  ap- 
peared ttjat  a  manufacturing  corporation  with  the  consent  of  the  borough 
authorities,  and  under  a  lease  from  the  railroad  corporation  organized 
under  the  laws  of  the  state,  constructed  and  operated  a  railroad  on  one  of 
the  public  streets  of  such  borough,plaintifT'sproperty  was  thereby  lessened 
in  value,  and  rendered  difficult  of  access.  He  brought  a  bill  to  enjoin  de- 
fendant from  running  and  operating  its  cars  on  such  street,  //ir/rf,  that  the 
plaintiff  was  entitled  to  the  relief  tor  which  he  asked.  The  court  said  : 
"  It  is  hardly  necessary  to  cite  authorities  to  prove  that  a  railroad  corpora- 
tion, vested  with  rights  of  eminent  domain,  cannot,  without  express  au- 
thority of  law,  sell,  lease,  or  transfer  the  rights,  or  any  part  of  them,  to 
pri\-ate  persons,  nor  even  to  another  railroad  company.  In  Wood  v.  Rail- 
road Co.,  8  Phila.  94,  Judge  Sharswood  states  this  well  known  principle 
very  clearly  and  forcibly,  and  refers  to  a  number  of  authorities  which  I 
will  not  reproduce.  The  defendant  obtained  no  right  of  eminent  domain 
under  the  alleged  lease  (which  instrument,  by  the  way,  does  not  seem  to 
have  been  produced  before  the  master),  and  the  council  of  the  borough 
could  not  legally  authorize  that  to  be  placed  on  the  street  which,  accord- 
ing to  the  evidence,  is  both  a  public  and  private  nuisance.  Under  the  au- 
thority of  Pennsylvania  R.  Co.'s  Appeal,  lis  Pa.  St.  SU.  the  plaintiffs  are 
entitled  to  the  relief  for  which  they  ask.  Had  the  invalidity  of  iht?lease 
been  brought  more  specially  to  the  attention  of  the  master,  doubtless  he 
would  have  reached  the  conclusion  here  announced.  No  opinion  respect- 
ing the  right  of  the  railroad  company  to  occupy  the  street  need  be  here 
expressed." 

Mandamut  to  Compel  Company  to  Raconstruot  Public  Road  Which  It  Has 
Taken. —  In  Commonwealth  e^r  rd.  Kejes,  fl  al.  v.  New  York,  P.  &  O.  R. 
Co.,  138  Pa.  St.  58.  it  was  held  that  the  road  commissioners  of  a  town- 
ship without  the  consent  of  the  attorney  general,  may  begin  proceedings 
by  mandamus  to  compel  a  railroad  company  to  reconstruct  a  public  road 
which  it  has  taken. 

Tretpasi  Upon  Highway  by  Railway  Company— Offense  Agalntt  Pouaseion 
and  Mot  AEainrtFee.-In  Fitch  v.  Boston  &  P.  R.  Co.  (Conn.,  Sept.  12,  iSyoj, 
20  All.  Rep,  345,  the  action  was  in  trespass  by  the  owner  of  the  fee  in  a 
highway  against  a  railway  company  in  possession  of  land,  which  it  had  con- 
demned, adjacent  to  the  highway.  It  appeared  that  defendant  was  con- 
structing on  the  condemned  land  the  approach  to  a  bridge  over  a  river, 
and  the  acts  of  trespass  on  the  highway  complained  of  were  in  connec- 
tion with  the  building  of  the  bridge,  and  would  cease  on  its  completion. 
The  court  Ac/rf,  that,  as  these  acts  did  not  offend  against  the  fee,  but 
irterely  the  possession.  plaintitT  could  not  maintain  the  action. 

Conveyance  by  City  of  Right  of  Way  to  Railroad  Company  in  Consideration 
of  Change  of  Route  by  Company — Conitruction  of  Deed.— In  Long  v.  Louis- 
ville i  N.  R.  Co.  (Ky..  Feb.  18,  1890),  18  S.  W.  Rep.  3.  it  appeared  that  the 
city  of  Louisville  condemned  a  strip  of  land  for  railroad  and  sewer  pur- 
poses. It  constructed  the  roadbed  along  this  line,  and  conveyed  to  the 
defendant  company,  "  its  title  to  the  roadbed,  bridges,  and  right  of  way  " 
along  the  entire  route,  and  "  all  the  land  belonging  to  the  city,"  between 
certain  streets,  for  depot  purposes.  This  conveyance  was  madfe  in  consid- 
eration of  the  change  of  the  railway  from  a  street  which  it  had  formerly 
occupied  for  a  right  of  way  for  a  double  track,  to  the  street  forming  the 
line  of  the  road  in  the  conveyance.  Hdii.  that  except  as  specified  in. the 
conveyance,  nothing  was  conveyed  to  the  company  along  the  route  outside 
of  the  bare  roadbed. ' 

Conttruction  by  City  of  Viaduct  Over  Railroad  Trackt — Agreement  by 
Company  to  IndemnifyCity.— In  Chicago,  B.  &  Q.  R.  Co.  f.  City  of  Chicago 
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(III..  Oct.  31,  1890).  25  N.  E.  Rep.  514.  it  was  held  that  the  Chic^.  B,  4 

g,  R.  Co.  was  liable  for  a  judgment  recovered  against  the  city  of  Chicago 
r  damages  caused  to  property  by  the  construction  of  a  viaduct,  the  ex- 
pense of  which  the  company  had  agreed  to  bear  in  consideration  of  per- 
mission given  it  by  the  city  to  lay  its  tracks  along  a  certain  street,  and  had 
^so  agreed  to  indemnify  the  city  "  from  any  and  all  legal  damages,  judg- 
ments, decrees,  and  costs  and  expenses  of  the  same  wnich  it  may  sufier, 
or  which  may  be  recovered  or  obtained  against  said  citv,  for  or  by  reason 
of  the  granting  of  such  privileges  and  authority,  or  resulting  from  the  pas- 
•age  of  this  ordinance,  or  anv  matter  or  thing  connected  therewith." 


^  {Louisiana  Supreme  Court,  November  //,  tSgo^ 

Amandment  0I  Laws  by  Reference  to  Title  —Municipal  Ordlnancst. — Arti- 
cle 30,  of  the  Constitution  of  Louisiana  which  prohibits  the  amendment 
of  laws  by  reference  to  the  title,  applies  only  to  the  acts  of  the  General 
Assembly,  and  not  to  ordinances  of  municipal  corporatioris. 

Street  Railways— Municipal  Regutatlon— Judicial  fnterfsrsnce,— Under  the 
power  expressly  granted  to  the  city  of  New  Orleans  to  regulate  the  use  of 
Its  streets  by  railways,  a  discretion  is  vested  as  to  method  and  means  of 
regulation,  which  will  not  be  judicially  interfered  with,  unless  manifestly 
unreasonable  and  oppressive. 

Appeal  from  Recorder's  Court,  Parish  of  Orleans. 
Girault  Farrar,  for  appellant. 
T,  McC.  Hyman,  for  the  state. 

Fenner,  J. — This  appeal  involves  the  legality  and  consti- 
tutionality of  ordinances  Nos,  555,  3632,  C.  S.  city  of  New 
Orleans.  The  lirst  ordinance  makes  it  the  duty  of  railway 
companies  "  to  station  at  each  intersection  of  any  street  with- 
in the  city  of  New  Orleans  on  which  street  cars  are  running, 
at  least  two  minutes  before  the  approach  of  any  of  their 
trains,  a  watchman,  who  shall  remain  on  the  spot  until  after 
the  passage  of  the  train,  with  a  red  signal  flag  in  the  dav- 
time  and  a  red  lantern  at  night  time,  to  signalize  the  approach 
of  the  train,"  The  second  ordinance  inflicts  a  penally  of  fine 
or  imprisonment  on  any  engineer  or  person  in  charge  of  a 
train  who  shall  violate  said  ordinance  by  crossing  his  train 
over  such  streets,  without  being  flagged  as  therein  provided. 
We  are  favored  with  no  brief  on  the  part  of  appellant.  We 
glean  from  the  record  that  he  attacked  the  validity  of  the 
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amendatorj-  ordinance  No.  3632  on  the  ground  of  conflict 
with  article  30o£  the  constitution,  which  prohibits  the  amend- 
ment of  laws  by  reference  to  the  title,  and  requires  that  the 
act  as  amended  shall  be  recited  in  full.  This  provision  ap- 
plies only  to  acts  of  the  general  assembly,  and  not  to  ordi- 
nances of  municipal  corporations.  Walters  v.  Duke,  31  La. 
Ann.  668. 

In  other  respects  the  ordinances  present  an  exercise  of  the 
power  expressly  granted  to  the  city  in  its  charter  "  to  au- 
thorize the  use  of  the  streets  for  horse  or  steam  railroads, 
and  to  regulate  the  same."  We  discover  nothing  in  this  reg- 
ulation  so  unreasonable  as  to  justify  our  interference  with  the 
large  discretion  vested  in  municipal  corporations  in  such 
matters.    Judgment  affirmed. 

Municipal  Regulation  of  Street  Railway  Companion— See  State  v.  Trenton 
(N.  I.).  32  Am.  4  Ei^.  Corp.  Cas,  445.  note.  452  ;  State  -v.  Heidenhain  (La.), 
43  Am.  &  Eng.  R.  (Ss.  387  ;  City  of  Toronto  v.  Toronto  St.  R.  Co.  (Onl.), 
36/^.44 


Sioux  City  Street  R.  Co. 


{zjS  United  States,  p8.) 

Straet  Railway— Franchita— Paving  Street— Obligation  of  Contraet.— See* 
tion  1090,  of  the  Code  of  Iowa,  provides  that  the  franchises  of  corpora- 
tions thereafter  created  sball  be  subject  to  such  conditions  as  the  legisla- 
ture may  impose,  as  necessary  for  the  public  good.  Under  this  provision, 
a  city  may,  by  ordinance,  require  a  street  railway  company  to  pave  the 
street  outside  of  its  rails,  although  such  company  had  constructed  its 
track  under  an  ordinance  giving  it  the  right  to  operate  its  road  upon  the 
condition  that  it  pave  the  street  between  the  rails  only.  The  construction 
of  the  road  uftder  the  first  ordinance,  did  not  constitute  a  contract  between 
the  company  and  the  state  or  the  city,  the  obligation  of  which  was  im- 
paired by  the  laying  of  a  special  tax  against  the  company  kir  the  cost  of 
paving  outside  the  rails. 

Affirming  78  Iowa.  367,  40  Am.  &  Eng.  R.  Cas.  275. 

■  In  error  to  the  Supreme  Court  of  the  State  of  lown. 
/.  H.  Swan,  for  plaintiff  in  error. 
D.  B.  Henderson,  for  defendants  in  error. 

Blatchford,  J. — The  Sioux  City  Street  Railway  Company 
became' a  corporation  on  December  6,  1883,  under  the  gen- 
eral incorporation  laws  of  the  state  of  Iowa.     On     ^^^  (Ut«d. 
the    I2th  of    December,    1883,   the    city  of   Sioux 
City,  by  an  ordinance  of  the  city  council,  conferred  upon 


byGoogle 


170  SIOUX  CITY  STREET  R.  CO.  v.  SIOUX  CITY.     [VOL,  46 

the  company  the  right  to  locate,  operate,  construct,  and 
maintain  street  railways  upon  and  along  certain  streets  in 
the  city,  on  the  terms  and  conditions  specified  in  such  or- 
dinance. Section  11  of  the  ordinance  was  as  follows:  "§  11, 
Whenever,  by  resolution  of  common  council,  any  street 
or  part  of  street  on  which  said  track  shall  be  laid  and 
operated  shall  be  ordered  paved  or  macadamized,  either  at 
the  expense  of  the  city  or  owners  of  abutting  property,  then 
the  said  proprietors  of  said  street  railway  shall  pave  or  ma- 
cadamize,  in  the  time  and  manner  directed,  the  space  between 
the  rails,  and  shall  thereafter  keep  the  same  between  the 
rails  in  good  repair,  and  shall  k?ep  in  good  condition  and  re- 
pair the  space  between  the  tracks  on  all  bridges  that  they 
cross."  -  On  the  18th  of  December,  1883,  the  company  ac- 
cepted the  ordinance.  Prior  to  March  18,  1884,  the  company 
had  expended  over  $10,000  in  constructing  tracks  on  certain 
streets,  and  for  other  purposes,  and  had  contracted  for  ma- 
terial and  supplies  for  constructing  other  tracks,  and  had  its 
street  railway  in  operation  on  certain  streets,  in  accordance 
with  the  terms  of  the  ordinance.  On  March  15,  1884,  the 
leo;islature  of  Iowa  passed  an  act  entitled  "  An  act  granting 
additional  powers  to  certain  cities  of  the  first  class,  with 
reference  to  the  improvement  of  streets,  highways,  avenues, 
or  alleys  and  to  provide  a  system  of  payment  therefor." 
The  sixth  section  of  that  act  provided  as  follows;  "  All  rail- 
way companies,  and  street  railway  companies,  in  cities  of  the 
first  class,  as  provided  in  section  one  of  this  act,  shall  be  re- 
quired to  pave,  or  repave,  between  rails,  and  one  foot  outside 
.of  their  rails,  at  their  own  expense  and  cost.  Whenever  anv 
street,  highway,  avenue,  or  alley  shall  be  ordered  paved  or 
repaved  by  the  council  of  any  such  city,  such  paving  or  re- 
paving  between  and  ontside  of  the  rails  shall  be  done  at  the 
same  time,  and  shall  be  of  the  same  material  and  character, 
as  the  paving  or  repaving  of  the  street,  highwav,  -avenue,  or 
alley  upon  which  said  railway  track  is  located,  or  of  such 
other  material  as  said  council  may  order,  and,  when  said  pav- 
ing or  repaving  is  done,  said  companies  shall  lay,  in  the  best 
approved  manner,  the  strap  or  flat  rail.  Such  railway  com- 
panies shall  keep  that  portion  of  the  streets,  highways,  ave- 
nues, or  alleys  between,  and  one  foot  outside  of,  their  rails  up 
to  grade,  and  in  good  repair,  using  for  such  purpose  the  same 
material  with  which  the  street,  highway,  avenue,  or  alley  is. 
paved  upon  which  the  track  is  laid,  or  such  other  material  as 
said  council  may  order."  Laws  1884,  p.  22.  On  January  15,. 
1886,  the  city  of  Sioux  City  became  a  city  of  the  first  class^ 
under  the  statutes  of  Iowa,  and  has  continued  to  be  such. 
On  the   nth  of   May,  1886,  the  city  council  passed  an  ordi- 
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nance  entitled  "  An  ordinance  providing  for  the  paving  of 
the  streets  between  the  rails  of  railways  and  street  railways 
located  thereon,  and  defining  the  manner  of  making  special 
assessments  to  defray  the  cost  and  expenses  thereof  and  the 
manner  of  enforcing  and  collecting  tne  same,"  the  first  sec- 
tion of  which  provided  as  follows:  "  Section  i.  That,  when- 
ever the  city  council,"  etc.,  "shall  cause  to  be  paved  any 
street,  avenue,  or  alley  whereon  any  railway  has  or  shall  be 
located  and  laid  down,  they  shall  also  order  and  provide,  by 
resolution,  that  the  company  or  persons  owning  said  railway 
or  street  railway  pave  said  street,  avenue,  or  alley  between 
the  rails  of  said  railway  or  street  railway,  and  one  foot  each 
side  the  rails  thereof,  at  their  own  expense  and  cost;  pro- 
vided, that  the  provisions  of  this  section  shall  not  in  any  man- 
ner be  construed  to  affect  any  rights  accrued  or  existing  in 
favor  of  said  railway  companies  or  street  railway  company, 
under  any  franchise  or  license  heretofore  granted,  under  any 
ordinance  heretofore  adopted  by  said  city  council."  Under 
this  ordinance,  and  a  subsequent  one  passed  May  25,  1886, 
and  a  resolution  passed  August  31.  1886,  the  city  council 
■ordered  certain  streets  to  be  paved,  including  those  parts  as 
to  which  the  assessments  involved  in  this  suit  were  imposed, 
and  provided  for  assessing  to  the  street  railway  company  the 
cost  of  paving  the  space  between  the  rails,  and  one  foot  out- 
side thereof. 

The  assessment  of  a  special  tax  against  the  company  for  the 
cost  of  paving  the  space  outside  of  the  tracks  was  made  De- 
cember 37,  1886.  Prior  to  that  time,  the  company  had  paid 
for  so  much  of  the  paving  as  lay  between  the  rads  of  its  tracks. 
In  propor  time,  after  the  resolution  of  August  31,  1886,  was 
served  upon  the  company,  it  filed  its  written  objections 
thereto,  as  follows :  "The  Sioux  City  Street  Railway  Com- 
pany  objects  to  the  resolution  ordering  the  assessment  of  a 
special  tax  against  said  company  for  the  cost  of  paving  one 
foot  outside  of  its  railway  tracks  in  improvement  districts  2 
and  3.  It  objects  to  havmg  the  cost  of  paving  one  foot  out- 
side of  the  railway  track  charged  to  it,  or  to  have  same  in  any 
manner  assessed  against  it  or  against  its  property,  and  to  hav- 
ing any  resolution  or  ordinance  passed  charging  the  cost  of 
said  paving  to  it,  or  making  any  assessment  against  it,  or 
against  its  propertv,  or  seeking  in  any  manner  to  collect  said 
cost  from  it,  or  mating  same  a  lien  upon  the  title  to  any  of  the 
property,  by  any  ordinance,  resolution,  or  confirmation  pur- 
porting to  charge  such  cost  against  the  said  companv  or  its 
property  ;  that  by  the  terms  of  the  charter  granting  tfie  com- 
pany the  right  to  locate,  construct,  and  mamtain  its  said  rail- 
way, it  was  expressly  provided  that  the  company  should  only 
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be  required  to  pave  so  much  of  the  street  wherein  the  track 
was  constructed  as  should  He  between  the  rails  of  said  track ; 
that  the  city  of  Sioux  City  thereby  expressly  contracted  and 
agreed  that  this  company  should  have  the  right  to  locate, 
construct,  operate,  ana  maintain  its  said  track  in  said  streets, 
and  should  only  be  required  to  pave  or  keep  in  repair  that 
portion  thereof  lying  within  the  rails  of  its  said  tracks;  that 
the  said  company,  relying  upon  the  charter  and  the  ordinance 
granting  it  the  right  to  locate  and  construct  the  tracks  on  the 
said  streets  herein  named,  and  the  provisions  and  conditions 
thereof,  located,  constructed,  and  has  since  operated  its  track 
and  railway  on  the  said  streets,  and  has  in  all  respects  com- 
plied with  all  the  conditions  and  requirements  imposed  upon 
It  by  said  city  by  the  said  ordinance ;  and  that  said  as- 
sessment of  costs  of  paving  one  foot  outside  the  rails  of  said 
railway  tracks  is  a  violation  of  the  grant  and  contract  of  said 
city  to  and  with  this  company,  and  is  illegal  and  void."  Not- 
withstanding this,  the  city  council,  on  the  15th  of  March, 
1887,  overruled  the  objections  of  the  company,  and  confirmed 
■the  assessment.  Under  this  state  of  facts,  the  company,  on 
the  30th  of  May,  1887,  filed  in  the  district  court  of  the  county 
of  Woodbury,  in  the  state  of  Iowa,  its  petition  against  the 
city  of  Sioux  Ciy  and  the  city  council  ol  Sioux  City,  setting 
forth  the  foregoing  facts,  and  averring  as  follows:  "  That, 
by  the  terms  of  the  charter  granting  to  the  plaintiff  the  right 
to  locate,  construct,  and  maintain  said  street  raihva)',  it  was 
expressly  provided  that  plaintiff  should  onl}'  be  required  to 
pave  so  much  of  the  street  whereon  it  constructed  and  oper- 
ated its  street  railway  as  should  lie  between  the  rails  01  its 
said  track,  and  the  city  thereby  expressly  contracted  and 
agreed  with  plaintiff  that,  in  consideration  of  its  constructing 
and  operating  the  said  street  railway  over  said  streets,  it 
should  have  the  right  so  to  do,  and  only  be  required  to  pave 
and  keep  in  repair  so  much  of  the  street  as  lies  between  its 
rails:  and  said  company,  relying  on  the  ordinance  and  con- 
tract of  said  city,  located  and  constructed  at  great  expense 
said  track,  and  nas  ever  since  operated  and  maintained  the 
same;  and  the  said  ordinance  and  resolution,  requiring 
plaintiff  to  pay  the  cost  of  paving  one  foot  outside  of  the  track 
of  the  railway,  is  a  violation  of  said  contract  granting  it  the 
right  to  locate  and  construct  the  said  railway.  The  said  city 
council  erred  in  passing  said  ordinance  and  resolution  requir- 
ing plaintiff  to  pay  the  cost  of  paving  one  foot  outside  of 
their  tracks,  and  erred  in  overruling  their  objections  to  the 
special  charges  and  assessments  made  against  said  company 
for  said  cost  of  such  paving,  and  in  determining  that  the  said 
cost  of  such  paving  should  be  charged  to  said  plaintiff  and 
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against  the  property,  and  erred  in  confirming  said  special  as- 
sessments." The  petition  prated  for  the  issuing  of  an  order 
for  a  writ  of  certiorari  to  the  city  council,  and  for  a  reversal 
of  its  action.  On  the  iilh  of  February,  1889,  the  petition  was 
amended  by  averring  that  §  6  of  the  act  of  March  15,  1884,  in 
so  far  as  it  sought  to  impose  upon  the  company  the  paving 
of  one  foot  outside  of  its  track,  or  to  impose  upon  it  the  cost 
thereof,  was  a  violation  of  subdivision  i  of  section  10  of  arti- 
cle 1  of  the  constitution  of  the  United  States  as  impairing  the 
obligation  of  a  contract,  and  that  the  ordinances  of  May  11, 
l886v  and  May  25,  1886,  and  the  resolutions  of  August  g,  1886, 
and  December  27,  1886,  were  a  violation  of  the  same  subdi- 
vision. The  defendants  filed  a  demurrer  to  the  petition  and 
amendment,  as  follows :  "  That  the  facts  stated  herein  do  not 
entitle  the  plaintiff  to  the  relief  demanded,  for  that  (i)  the  said 
ground  for  relief,  as  stated  in  said  petition  and  amendment 
thereto,  is  that  the  action  of  said  city  and  its  city  council,  in 
assessing  the  cost  of  paving  of  one  foot  outside  the  rail  of  the 
tracks  of  plaintiff's  railway,  impairs  the  obligation  of  the  con- 
tract made  between  said  city  and  plaintiff,  while  said  petition 
and  amendment  thereto  discloses  that  such  is  not  the  effect 
of  said  action  of  the  city  :  (2)  that  said  petition  and  amend- 
ment thereto  shows  that,  in  making  said  assessment,  the  city 
of  Sioux  City,  by  its  common  council,  only  complied  with  the 
provisions  of  the  law  of  the  state  of  Iowa  authorizing  said  as- 
sessment, and  then  in  force  :  (3)  that  the  said  plaintiff  tookits 
charter  as  a  corporation  from  the  state,  subject  to  the  re- 
served power  of  the  state  to  abridge  or  modify  said  charter, 
and  to  regulate,  withhold,  or  impose  any  other  conditions 
upon  any  franchise  obtained  by  said  corporation,  and  the  said 
ptaintiS  took  said  franchise  and  ordinance  from  said  city, 
subject  to  the  rights  of  said  city  to  make  any  charge  or  as- 
sessment against  its  property  which  the  legislature  might 
provide  by  statute."  The  district  court  sustained  the  de- 
murrer, dismissed  the  petition,  and  confirmed  the  assess- 
ments. The  plaintiff  appealed  to  the  supreme  court  of  Iowa, 
which  affirmed  the  judgment,  its  opinion  being  reported 
in  78  Jowa,  367,  40  Am.  &  Eng.  R.  Cas.  275.  Section  1090 
of  the  Code  of  Iowa,  which'was  in  force  when  the  railway 
company  became  incorporated,  provided  as  follows:  "Sec. 
1090.  The  articles  of  incorporation,  by-laws,  rules,  and  reg- 
ulations of  corporations  hereafter  organized  under  the  pro- 
visions of  this  title,  or  whose  organization  may  be  adopted  or 
amended  hereunder,  shall,  at  aU  times,  be  subject  to  legisla- 
tive control,  and  may  be,  at  any  time,  altered,  abridged,  or 
set  aside  by  law,  ana  every  franchise  obtained,  used  or  en- 
joyed by  such  corporation  may  be  regulated,  withheld,  or  be 
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subject  to  conditions  imposed  upon  the  enjoyment  thereof, 
whenever  the  general  assembly  shall  deem  necessary  for 
the  public  good."  The  supreme  court  of  Iowa  in  view  of 
§  1090,  held  that  the  city  of  Sioux  City,  by  granting  the 
authority  to  construct  and  operate  the  railway  on  the  con- 
dition of  paving  between  tne  rails,  did  not  limit  its  au- 
thority to  make  and  enforce  other  regulations  and  require- 
ments, as  authorized  by  S  1090 ;  that,  although,  by  the  con- 
tract, the  company  bound  itself  to  pave  between  the  rails, 
the  city  did  not  bind  itself  not  to  exercise  the  authority  con- 
ferred upon  it  by  g  1090  to  impose  other  conditions  upon  the 
exercise  of  the  franchise  of  the  companj',  which,  in  the  judg- 
ment of  the  city,  might  be  required  for  the  public  good  ;  and 
that  the  city  was  authorized  to  impose  on  the  company  the 
burden  of  the  additional  paving  outside  of  the  rails. 

No  question  is  raised  as  to  the  regularity  or  legality  of  the 
proceedings  for  assessment  for  the  cost  of  paving  outside  of 
the  track,  except  the  question  of  the  power  of  the 
LcTTiisof  citv  to  impose  the  assessment,  in  view  of  the  fran- 
uiioB°lr*c»-'  '^^^^^  granted  to  the  company.  The  only  conten- 
xntu  tion  is  that,  in  view  of  the  provision  of  section  11 

of  the  ordinance  of  December  12,  1883,  there  was 
no  power  in  the  city  to  require  the  company  to  pave  any- 
where except  between  the  rails.  On  the  other  hand,  the  de- 
fendants contend  that  section  11,  while  requiring  the  com- 
Eany  to  pave  between  the  rails,  does  not  provide  that  it  shall 
e  required  to  pave  onlj-  between  the  rails.  Reference  is  al- 
so made  by  the  defendants  to  section  8  of  the  ordinance  of 
December  13,  1883,  which  provides  for  the  payment  by  the 
company,  into  the  city  treasurj-,  of  an  annua!  license  fee  of 
$25  on  each  car  used'by  it,  "  in  addition  to  the  other  taxes 
lawfully  assessed  and  collected  ;"  and  it  is  contended  that,  as 
the  legislature  subsequently  passed  a  general  law  requiring 
all  street  railway  companies  to  paj'  for  the  cost  of  paving  one 
foot  outside  of  the  rails,  this  tax  or  assessment  was  charged 
lawfully  against  the  company.  It  is  aiso  contended  that,  no 
matter  what  the  provisions  of  the  ordinance  were,  it  was 
within  the  power  of  the  legislature  to  enact  laws  imposing  an 
additional  tax  upop  the  company,  and  within  the  power  ofthe 
city,  acting  under  such  a  law,  to  make  the  charge  upon  the  prop- 
erty of  the  company,  and  that,  under  section  6  of  the  act  of 
March  15,  1884,  the  assessment  and  tax  in  question  were  made 
against  the  property  of  the  company,  and  the  city  merely  car- 
ried  out  the  direction  of  the  statute,  and  did  not  impose  the 
additional  burden  by  its  own  voluntary  act.  The  company 
took  its  franchise  subject  to  such  legislation  as  the  state  might 
enact.     This  is  plain   from  the  provisions  of  section  1090  of 
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the  Code.  The  company  took  its  charter  subject  to  the  pro- 
visions  of  that  section.  The  general  assembly  deemed  it  nec- 
■cssarj'  for  the  public  good  to  require  street  railways  to  pay 
for  the  paving  of  one  foot  outside  of  the  tracks,  probably 
upon  the  view  that  it  was  right  that  they  should  be  required 
to  pave  that  part  of  the  street  which  they  used  almost  ex- 
clusively, '  It  was  not  in  the  power  of  the  city,  by  any  con- 
tract with  the  company,  to  deprive  the  legislature  of  the 
power  of  taxing  the  company.  Union  Pass.  R.  Co.  :.■  Phila- 
delphia, loi  U.  S.  528 ;  Spring  Valley  Water  Works  v.  Schott- 
ler.  no  U.  S.  347.  2  Am.  &  Eng.  Corp.  Gas.  122;  2  Mor, 
Priv.  Corp.  g|  1061,  1062,  1066,  1085,  1095,  1097.  Under  sec- 
tion 1090  of  the  Iowa  Code,  the  legislature  had  the  power  not 
only  to  repeal  and  amend  the  articles  of  incorporation  of  the 
company,  but  to  impose  any  conditions  upon  the  enjoyment 
of  its  franchise  which  the  general  assembl^-  might  deem  nec- 
essary for  the  public  good.  The  reservation  of  this  power 
was  a  condition  of  the  grant.  The  city  council  could  make 
no  arrangement -with  the  company  which  would  not  be  sub- 
ject, under  that  section,  to  the  superior  power  of  the  general 
assemblv.  The  cases  referred  to  by  the  plaintiff  in  error  of 
City  of  Des  Moines  v.  Railway-  Co.,  41  Iowa,  569.  and  City  of 
Burlington  v.  Railway  Co.,  4p  Iowa,  144,  are  not  applicable 
to  the  present  case,  because  in  them  there  was  not  involved 
any  question  of  the  power  of  the  state  to  impose  additional 
burdens  or  conditions  on  the  enjoyment  of  the  franchise  ;  and 
section  1090  of  the  Code  was  not  in  any  manner  involved  or 
referred  to  in  them.  The  questions  raised  in  the  present  case 
relate  solely  to  the  subject  of  taxation,  which  is  a  matter 
under  the  authority  of  the  state.  Moreover,  the  city  derived 
from  the  state  alone  its  power  to  grant  a  license  to  the  com- 

fiany.  The  right  to  operate  the  railway  in  the  streets  is  a 
ranchise  obtained  through  power  given  to  the  cit}- by  the 
state,  but  the  state  reserved  the  power  to  regulate  such  fran- 
chise, and  impose  conditions  upon  it.  It  reserved  the  pow^r 
to  determine  the  question  of  the  exemption  of  the  company 
from  taxation,  and  to  prescribe  what  burdens  should  be  im- 
posed upon  it  for  the  public  good,  in  the  enjoyment  of  its 
franchise.  Manifestly,  such  power  of  the  state  would  exist, 
if  the  right  to  occupy  the  streets  with  tracks  were  granted  to 
the  company  directly  by  an  act  of  the  legislature  ofthe  state, 
and  the  case  is  not  cnanged  by  the  fact  tnat  the  franchise  was 
granted  by  the  city.  There  is  nothing  in  the  ordinance  of 
the  city  council  which  takes  away  the  power  of  the  state  and 
the  city  to  impose  additional  taxes  on  tjie  property  of  the 
company,  or  which  indicates  an  intent  that  no  further  or  dif- 
ferent tax  should  be  subsequently  imposed  on  its  property. 
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Delaware  R.  Tax,  18  Wall.  (U.  S.),  206,  227;  Union  Pass.  R. 
Co.  V.  Philadelphia,  loi  U.  S.  528,  536;  Easton  Bank  v.  Com., 
10  Pa.  St.  451.  No  question  can  arise  as  to  the  impairment 
of  the  obligation  of  a  contract,  when  the  company  accepted 
all  of  its  corporate  powers  subject  to  the  reserved  power  of 
the  state  to  modify  Us  charter,  and  to  impose  additional  bur- 
dens upon  the  enjoyment  of  its -franchise.  Under  the  act  of 
March  15,  18S4,  it  was  made  a  condition  of  the  enjoyment  of 
its  franchise  by  the  Bompany,  that,  when  the  city  should  de- 
termine that  the  streets  should  be  paved,  the  company  should 
bear  a  certain  portion  of  the  cost  thereof :  and  any  prior  con- 
tract between  the  company  and  the  city,  in  regard  to  paving, 
was  subject  to  the  provisions  of  section  1090  of  the  Code, 
There  was  nothing  m  the  ordinance  of  December  12,  1S83, 
which  bound,  or  could  bind,  the  city  not  to  exercise  its  stat- 
utory authority  to  impose  other  conditions  upon  the  exercises 
of  the  rights  of  the  company.  Our  conclusion,  therefore  is 
that  there  was  no  contract  between  the  company  and  the  state 
or  the  city,  the  obligation  of  which  was  impaired  by  the  lay- 
ing of  the  tax  in  question.    Judgment  affirmed. 

Street  Railway— Obligation  to  Pav«  and  Repair  Street— Sec  Memphis,  P. 
P.  &  B.  R.  Co.  V.  Slate  (Tenn.),  38  Am.  &  Eng.  R.  Cas.  4.29,  note  433 : 
Sioux  Cily  St.  R.  Co.  v.  Sioux  Citv,  40  /if.  275 ;  Carty  v.  City  of  London 
(Ont.).  43  /a.  279;  Gilmorei-.  Cityof  Utica  <M.  Y.).  43/rf.  225;  States. 
New  Orleans  City  &  L.  R.  Co.  (U.).  43  /,(.  276. 

Same— Injury  Caused  by  Hole  In  Pavement  Under  Rail— City  Drain— In 
Campbell  v.  Frankford  &  S.  P.  C.  P.  R.  Co.  (Pa..  Jan.  26,  1891,)  21  Atl. 
Rep.  92,  it  was  held  that  a  street  railway  company,  required  to  keep  the 
pavement  along  its  track  in  repair,  is  not  responsible  for  a  hole  in  the  pave- 
ment under  one  rail  of  its  track,  made  by  direction  of  the  cily  to  serve  as  a 
drain,  and  maintained  in  the  condition  required  by  the  city. 

In  this  case  it  appeared  that  the  only  evidence  of  defendani's  negligence 
in  keeping  the  drain  in  repair  is  that  a  stringer  under  the  rail  had  rotted, 
and  thai  several  accidents  had  happened  there,  and  that  the  hole  had  been 
reduced  in  size  by  direction  of  the  city.  The  court  held  that  there  is 
nothing  to  submit  to  the  jury  on  that  question. 


Western  Paving  &  Supply  Co. 

I'. 

Citizens'  Street  R.  Co. 

{Indiana  Supreme  Court,  January  10,  i8gi^ 

Street  Railway— Amendmentot  Charter   by  City— Obligation  to  Pave.— A 

compliance  by  a  street  railway  company  with  the  conditions  expressed  in 
a  city  ordinance,  to  the  effect  that  it  should  unite  its  two  systems,  construct 
new  lines  and  reduce  the  fares,  is  a  sufficient  consideration  to  make  valid 
an  ordinance  amending  the  charter  of  the  company,  by  relieving  it  of  the 
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obligation  to  pave  the  street  between  the  fails  of  its  track,  and  for  a  certain 
distance  outside,  and  requiring  it  mereiy  to  keep  such  spaces  in  good  re- 
pair. When  such  amended  ordinance  is  accepted  by  the  company  and  its 
conditions  complied  with,  it  becomes  a  binding  contract. 

Same— Charter  Contract  M  to  Paving— Amendment  by  City.— A  city  can- 
not, without  the  consent  of  the  company,  make  a  street  railway  company 
liable  for  grading  improvements,  where  the  company's  charter,  granted  by 
the  city,  requires  it  only  to  keep  the  space  between  the  rails  of  its  track  and 
for  a  certain  distance  outside  in  repair. 

Same — Consideration  of  Granting  Prlvileget —Parol  Evidence. — A  city  or- 
dinance granting  to  a  street  railway  company  the  privileges  and  franchises 
belonging  to  a  former  company,  constitutes  a  written  contract  between  the 
city  and  such  company,  and  it  cannot,  accordingly,  be  shown  by  parol  that 
a  part  of  the  consideration  of  granting  such  privileges,  was  a  promise  by 
the  new  company  to  assume  the  burdens  of  an  ordinance,  not  assented  to 
by  the  former  company. 

Estoppel  of  Company  to  Deny  Liability  for  Improvement*— Acquiesce nca. 
—  A  street  railway  company  is  not  estopped  from  denying  its  liability  (or 
the  cost  of  street  improvements  by  permitting  them  to  be  made  without 
objection,  where  its  charter  compels  it  to  repair,  but  not  to  improve,  a  cer- 
tain portion  of  the  street.  And  this  is  so,  although  the  city  council  had  by 
ordinance  attempted  to  make  the  company  liable  for  such  improvements. 

Appeal  from  Marion  County  Circuit  Court. 
A.  C.  Harris  and  Linton  Cox,  for  appellant. 
H.  C.  Allen  and  Winter  &  Elam,  for  appellee. 

Coffey,  J. — This  case  was  under  consideration  by  the  late 
Judge  Mitchell,  prior  to  his  death,  and,  while  so  consider- 
ing It,  he  prepared  the  following  statement,  which  ^^^^  ^^^^^ 
we  adopt :  "  On  the  i8th  day  of  January,  1864,  the 
common  council  of  the  city  of  Indianapolis  passed  an  ordi- 
nance authorizing  the  Citizens'  Street  Railway  Company, 
which  had  been  duty  organized  under  the  general  laws  for 
the  incorporation  of  street  railways,  to  use  the  streets  of  the 
city  for  the  purpose  of  constructing  and  operating  thereon  a 
street  railway.  Among  other  things,  it  was  provided  in  the 
ordinance  that  the  company  shoultf  boulder  that  part  of  the 
street  it  might  thereafter  occupy  lying  between  the  rails  of  its 
track,  and  also  that  it  should  pave,  boulder,  or  otherwise  im- 
prove, and  keep  in  repair,  two  feet  on  the  outside  of  each  rail, 
so  as  at  all  times  to  correspond  with  the  street  outside.  Pur- 
suant to  the  above  ordinance  the  street  railway  system  was 
in  part  constructed.  Subsequently,  in  the  month  of  April, 
1878,  the  common  council  and  board  of  aldermen  amended  so 
much  of  the  ordinance  of  1864  as  imposed  upon  the  company 
the  duty  of  bouldering  the  part  of  the  street  between  the  rails 
of  its  track,  and  paving,  or  otherwise  improving,  as  the  street 
might  be,  a  space  outside  of  the  track  on  either  side,  and,  in- 
stead thereof,  provided  that '  the  said  company  shall  keep  the 
tracks,  and  two  feet  on  the  outside  of  each  rail,  together  with 
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all  bridges  and  the  crossings  of  all  gutters,  at  all  times,  in  good 
repair,  to  the  satisfaction  of  the  common  council.'  The  com- 
pany was  required  .to  signify  its  acceptance  of  the  amendment 
within  30  days,  and  it  is  averred  that  the  ordinance,  as  amend- 
ed, was  duly  accepted.  It  appears  that  afterwards,  in  April. 
1884,  an  ordinance  was  duly  adopted,  in  which  it  was  pro- 
vided that,  when  any  street  upon  which  there  existed  a  line 
of  railway  was  improved  from  curb  to  curb,  the  improve- 
ment should  be  made  under  contract,  as  required  by  law,  and 
that  the  street  railway  company  should  be  liable  to  the  con- 
tractor for  its  proportion  of  the  total  cost ;  the  proportion  to 
be  detcrminea  by  the  city  civil  engineer  according  to  the 
method  prescribed  in  the  ordinance.  Nothing  appears  to 
indicate  that  the  company  accepted  or  consented  to  the  pro- 
visions  of  this  last  ordinance.  Subsequently,  in  1888,  the 
property  and  franchises  of  the  corporation  hereinbefore  named 
were  transferred  to  the  Citizens  Street  Railway  Company, 
a  new  corporation  then  recently  organized.  The  new  com- 
pany presented  to  the  common  council  an  ordinance  know 
s  the    "    '"  '   .      ..  ,     ,  .  , 


'  Ordinance  of  April  23.  1888,'  which  was  duly  adopted, 
and  which  is  of  the  tenor  following :  '  Be  it  ordained  by  the 
common  council  and  board  of  aldermen  of  the  city  of  Intlian- 
apolis,  that  the  sale  and  transfer  heretofore  made  by  the  Citi- 
zens' Street  Railway  Company  of  Indianapolis,  Indiana,  of  all 
its  property,  rights,  francnises,  and  privileges  in  the  city  of 
Indianapolis  to  the  Citizens'  Street  Railway  Company,  o£  the 
city  of  Indianapolis,  its  successors  and  assigns,  subject  to  all 
the  duties,  conditions,  and  obligations  heretofore  imposed, 
and  now  resting  on  said  railway  company,  be,  and  the  same 
is  hereby,  ratified  and  approved ;  and  all  said  rights,  priv- 
ileges,  and  franchises  heretofore  possessed  by  said  old  corpo- 
ration are  granted  to,  and  confirmed  in,  said  new  corporation, 
its  successors  and  assigns,  subject  to  the  same  duties  and  ob- 
ligations as  rested  on  said  old  corporation,'  In  1889,  an  ordi- 
nance was  duly  passed  for  the  regrading  of  two  squares  of 
Pennsylvania  street  with  asphalt.  The  contract  was  duly  let 
to  the  Western  Paving  &  Supply  Company,  and  the  work 
was  done  and  accepteaby  the  city,  the  amount  estimated  as 
the  proportion  to  be  paid  by  the  company,  according  to  the 
provisions  of  the  ordinance  of  1884,  being  $3,716,28.  The  rail- 
way company  denied  its  liability,  whereupon  the  contractor 
instituted  this  suit  to  recover  the  amount.  The  central  po- 
sition which  the  street  railway  company  plants  itself  upon,  is 
that  the  ordinance  passed  by  the  common  council  of  the  city 
of  Indianapolis  in  1864,  and  the  amendment  thereto,  adopted 
in  1878,  both  of  which  were  duly  accepted  by  its  predecessor, 
had  the  force  and  eSect  of  a  contract  which  could  not  be 
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altered  or  impaired  without  its  consent ;  that  the  old  com- 
pany had  never  consented  to,  nor  accepted,  the  ordinance  of 
1884,  which  sought  to  impose  upon  it  more  extended  obliga- 
tions, and  that  by  the  ordinance  of  April  23,  1888,  the  new 
company  became  subject  to  the  same  duties  and  obligations 
that  nad  theretofore  been  imposed  upon  the  old,  no  greater 
aed  no  less,  and  it  was  not  bound  by  the  ordinance  passed  in 
1884,  by  which  the  obligation  of  paying  a  proportionate  share 
of  the  cost  of  street  improvements  was  sought  to  be  imposed 
upon  the  old  company." 

The  vital  question  to  be  decided  by  this  court  is  this: 
Does  the  amendatory  ordinance  of  April,  1S78,  providing 
that  the  Citizens'  Street  Railway  Company  should 
keep  the  space  between  its  tracks  and  two  feet  on  ^^'t!!.''*'  '™* 
the  outside  of  each  rail,  together  with  all  bridges 
and  crossings  of  gutters,  at  all  times,  in  good  repair,  to  the 
satisfaction  of  the  common  council  and  board  of  aldermen, 
and  to  cause  the  space  between  its  tracks,  and  two  feet  on  the 
outside  of  each  rail,  to  conform  to  the  grade  of  the  street  on 
which  the  same  is  laid,  amount  to  a  contract,  based  upon  a 
sufficient  consideration,  the  legal  effect  of  which  was  to  re- 
lease the  company  from  the  performance  of  duties  imposed 
by  the  ordinance  of  1864,  to  which  the  appellee  succeetied  by 
its  purchase  from  that  company?  Many  of  the  questions 
governing  the  rights  existing  between  street  railway  com- 
panies and  the  cities  in  which  the}-  operate  their 
roads,  under  charters  granted  by  such  cities,  seem  J?'"J*^||' 
to  be  too  well  settled  to  admit  of  longer  contro-  coBpMfeiT*' 
versy,  while  many  other  questions  remainindoubt 
and  uncertainty.  It  is  settled  that  a  charter  granted  by  the 
common  council  to  a  street  railway  company  to  construct 
and  operate  a  street  railway  within  the  corporate  limits  of  a 
city,  constitutes  a  contract  between  such  railway  company 
and  the  city.  City  of  Chicago  v.  Sheldon,  9  Wall.  (U.  S.).  50 ; 
Coast  Line'R.  Co.  v.  City  01  Savannah,  30  Fed,  Rep.  646: 
State  V.  Carrigan  Consolidated  St.  R.  Co.,  85  Mo.  263  :  Dis- 
trict of  Columbia  v.  Washington  &  G.  R.  Co.,  4  Mackey  (D.  C), 
361,  4  Am.  &  Eng.  R.  Cas.  174  ;  Farrar  v.  City  of  St.  Louis, 
80  Mo.  379;  New  Orleans  Gas  L^ht  Co.  v.  Louisiana  Light, 
etc.,  Co.,  IIS  U.  S.  660,  10  Am.  &  Eng.  Corp.  Cas.  639 ;  Green- 
wood V.  Union  Freight  R.  Co.,  105  U.  S.  13,  9  Am.A;  Eng.  R. 
Cas.  526;  New  Jersey  v.  Yard,  95  U.  S.  104.  It  is  also  set- 
tled that  such  charter  is  to  be  strictly  construed  against  the 
railway  company,  and  that  it  has  no  doubtful  rignts  under 
such  charter ;  for  where  there  are  doubts  they  are  construed 
against  the  grantee,  and  in  favor  of  the  city.  Citizens'  St.  R. 
Co.  V.  Jones,  34  Fed.  Rep.  579  ;  Mayor,  etc.,  of  Allegheny  v. 
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Ohio  &  M.  R.  Co.,  26  Pa.  St.  ^55  ;  Birmingham  &  P.  M.  St. 
R.  Co.  V.  Birmingham  St.  R.  Co.,  79  Ala.  465  ;  Railway  Co. 
V.  City  of  Philadelphia,  10  Phila.  (Pa.),  70.  It  seems  to  be  set- 
tled that  a  street  railway  company  is  bound  to  keep 
M>Tten*idr  '**  repair  that  portion  of  the  street  used  by  it,  even 
■tiMU.  in  the  absence  of  a  stipulation  in  its  charter  requir- 

ingit  todoso  ;  but  the  question  as  to  whether  it  is 
compelled  to  improve  the  street,  as  ordered  by  the  city,  in 
the  absence  of  a  contract  to  that  effect,  seems  to  be  in  some 
doubt.  It  is  undoubtedly  true  that  the  authorities  upon  this 
question  are  conflicting.  Judge  Elliott,  in  his  valuable  work 
on  Roads  and  Streets,  after  a  careful  examination  of  the  au- 
thorities upon  the  subject,  at  pag;e  S94,  says  :  "  As  much  as 
can  be  safely  affirmed  in  the  present  state  of  the  decided  cases 
is  that  the  private  corporation  is  bound  to  repair,  but  is  not 
bound  to  improve.  It  is  bound  to  restore,  but  is  not  bound  to 
change.  *  *  *  It  would  not,  as  we  interpret  the  rule  sus- 
tained  by  the  weight  of  authority,  be  compelled  to  make  a 
new  pavement,  but  it  would  belts  duty,  in  making  repairs  af- 
ter the  new  pavement  was  laid,  to  mate  them  correspond  to 
the  new  pavement.  "  The  conclusion  reached  by  Judge  El- 
liott, as  stated  above,  is  fully  warranted  by  the  authorities 
cited  in  support  of  the  text.  By  section  5  of  the  original 
charter  granted  to  the  Citizens'  Street  Railway  Company, 
and  accepted  by  it,  that  company  contracted  with  the  city  of 
Indianapolis  to  boulder  the  streets  between  rails  and  to  pave 
or  otherwise  improve,  the  street  for  a  given  space  outside  its 
rails.  If  this  section  were  still  in  force  the  case 
»M™ity^d  would,  we  think,  be  free  from  difficulty.  But,  if 
cnp»T.  the  amendment  of  1878  was  a  valid  and  binding  or- 
dinance, and  was  accepted  by  the  company,  section 
5  of  the  original  charter  does  not  now  exist,  being  merged  in 
the  amended  section.  It  is  to  be  inferred  from  the  amendment 
above  referred  to,  that  the  company,  under  the  original 
charter,  had  constructed  in  the  city,  two  systems  of  railway  ; 
one  south  of  the  Union  Railway  tracks,  and  one  north,  which 
were  wholly  disconnected.  The  city  was  desirous  of  having 
these  two  systems  connected,  and  of  limiting  the  fare  to  be 
charged  for  the  transportation  of  passengers  to  any  part  of 
the  city  to  five  cents  ;  and,  also,  that  the  company  should  con- 
struct, within  a  given  time,  certain  additional  lines  of  rail- 
way named  in  the  ordinance.  It  is  recited  in  the  amended 
ordinance,  that  it  is  passed  by  the  common  council  and  board 
of  aldermen  in  consideration  that  the  company  will  comply 
with  the  desire  of  the  city  as  above  expressed.  A  com- 
pliance b)'  the  company  with  the  conditions  expressed  in 
the  ordinance  was,   we  think,  a  sufficient  consideration  for 
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the  amended  ordinance,  and  -when  it  was  accepted  by  the 
company,  and  its  conditions  complied  with,  it  became  a 
binding  contract.  The  amount  of  the  consideration  was  a 
question  to  be  settled  by  the  contractingparties,  andis  a  mat- 
ter over  which  the  courts,  in  the  absence  of  fraud,  have  no 
control.  This  amended  section  5  provides,  as  we  have  seen, 
that  the  company  shall  keep  the  space  between  its  rails,  and 
two  feet  on  the  outside  of  eacn.rail,  together  with  all 
bridges  at  the  crossing  of  gutters,  at  all  times,  in  good  repair, 
and  omits  the  provisions  contained  in  the  original  charter, 
that  the  company  should  boulder  the  space  between  the  rails 
of  the  track  and  pave,  or  otherwise  improve,  (as  the  street 
may  be,)  two  feet  on  the  outside  of  each  rail.  The  contract 
then  made  between  the  city  and  the  company,  in  187S,  was 
a  contract  to  repair,  and  not  a  contract  to  improve,  the  streets 
upon  which  the  railway  was  then,  or  should  thereafter  be 
laid. 

The  question,  therefore,  arises  whether  the  city  of  Indian- 
apolis  possessed  the  power  to  pass  a  binding  ordinance  in 
the  )'ear  1884,  requiring  the  street  railway  com-  ciueMBot 
pany  to  pay  for  improving  the  streets  occupied  by  fmtaiam- 
Its  street  railway.  The  question  here  presented  puftoia. 
seems  to  have  been  carefully  considered,  not  only  '""  •*"* 
by  some  of  the  state  courts,  out  by  the  supreme  court  of  the 
United  States.  In  the  case  of  Coast  Line  R.  Co.  v.  City  of 
Savannah,  30  Fed.  Rep.  646,  the  question  involved  was  sim- 
ilar to  the  one  now  before  us.  In  that  case  the  city  of  Sa- 
vannah had  granted  to  the  Coast  Line  Railroad  Company  the 
right  to  lay  a  track  upon  a  certain  street  in  the  city,  on  con- 
ditions prescribed  in  the  ordinance,  one  of  which  was  as  fol- 
lows: "In  the  event  of  paving  by  the  city  of  the  whole  or 
any  part  of  the  streets  used  by  said  railroad  company,  the 

EortJon  of  .the  track  between  the  rails  shall  be  paved,  and 
ept  in  good  order  and  thorough  repair,  by  the  company  at 
its  own  expense  and  cost."  The  ordinance  was  accepted  by 
the  company.  The  legislature  of  the  state  authorized  the 
mayor  and  aldermen  of  the  city  to  pave  the  streets,  and  by  g 
2  of  the  act  granting  such  authority,  it  was  provided  that  any 
street  railroad  company  having  tracks  running  through  the 
streets  of  the  city  should  be  required  to  macadamize,  or 
otherwise  pave,  as  the  mayor  and  aldermen  should  direct, 
the  width  of  its  tracks  and  three  feet  on  each  side  of  every 
line  of  track  then  in  use,  or  that  might  thereafter  be  con- 
structed by  such  company.  Pursuant  to  the  statute,  the  city 
passed  an  ordinance  to  pave  Broughton  street,  upon  which 
the  company  had  a  track,  withasphalt,  and  directed  the  com- 
pany to  pave  not  only  between  its  rails,  but  for  three  feet  on 
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each  side  of  the  rails,  and  the  company  refusing  to  pave 
otherwise  than  between  its  tracks,  the  city  laid  the  additional 
pavement,  and  levied  upon  the  property  of  the  company  for 
payment  of  the  expense.  The  company  brought  suit  for  an 
injunction,  upon  the  ground  that  ine  act  of  the  legislature, 
under  which  the  city  acted,  was  in  violation  of  the  constitu- 
tion of  the  United  States,  as  it  impaired  the  obligation  of  the 
contract  embodiea  in  the  ordinance,  by  which  the  compaQy 
had  been  granted  the  right  to  occupy  the  streets.  It  was 
held,  by  the  court,  that  the  provisions  of  the  ordinance  re- 
quiring the  company  to  pave,  and  keep  in  good  and  thorough 
repair,  the  portion  of  the  street  between  the  rails  of  its  tracK, 
was  the  limit  of  the  paving  to  be  done  by  the  company  ;  and 
that  the  obligation  to  do  this  amount  of  paving  was  as  bind- 
ing  on  the  city  as  it  was  upon  the  company  ;  and  that  the  act 
of  the  legislature,  above  referred  to,  impaired  the  obligation 
of  this  contract,  and  under  the  provisions  of  §  10,  art.  r,  of 
the  constitution  of  the  United  States,  was  void.  In  the  case  of 
State  V.  Corri^an  Consolidated  St.  R.  Co.,  85  Mo.  263,  the 
ordinance  which  conferred  upon  the  company  the  right  and 
privilege  of  using  the  streets  of  the  city  for  a  horse  railway, 
contained  a  provision  which  required  the  railway  company 
to  keep  and  maintain  the  space  between  its  rails,  and  for  two 
feet  on  either  side  of  its  track,  and  all  street  crossings  along 
its  line,  in  good  repair.  It  was  held  that  under  such  ordi- 
nance, the  company  could  not  be  compelled  to  reconstruct 
the  street ;  that  the  obligation  to  repair  a  street  is  not.an  ob- 
ligation to  construct  thereon  a  new  pavemenL  It  was  fur- 
ther held  that  the  city  could  not,  by  a  subsequent  ordinance, 
impose  on  the  company,  without  its  consent,  the  additional 
obligation  to  pave  the  street ;  and  that  a  subsequent  ordi- 
nance attempting  to  impose  such  additional  burden,  could 
not  be  sustained  on  the  ground  that  tt  was  the  proper  exer- 
cise of  the  police  power  of  the  city.  In  the  case  of  Chicago 
:/.  Sheldon,  9  Wall.  (U.  S.),  50,  the  city  of  Chicago,  by  proper 
ordinance,  granted  to  the  North  Chicago  City  Railway 
Ct>mpany  a  charter  to  construct  its  railway  upon  certain 
streets  in  the  city  of  Chicago,  which  charter  contained  the 
following  provision  :  "  The  said  company  shall,  as  respects 
the  grading,  paving,  macadamizing,  filling,  orplanking  of  the 
streets,  or  parts  of  the  streets,  upon  which  they  shall  con- 
struct their  said  railways,  or  any  of  them,  keep  8  feet  in 
width  along  the  line  of  said  railway  on  all  the  streets 
wherever  one  track  is  constructed,  and  16  feet  in  width  along 
the  line  of  said  railway  where  two  tracks  are  constructed,  in 
good  repair  and  condition,  during  all  the  time  to  which  the 
privileges  hereby  granted  to  said  company  shall  extend,  in 
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accordance  with  whatever  order  or  regulation,  respecting  the 
ordinary  repairs  thereof,  may  be  adopted  by  the  common 
council  of  said  city."  It  was  held  by  tne  supreme  court  of 
the  United  States,  the  court  of  last  resort,  upon  questions  of 
the  kind  we  are  now  considering,  that  under  this  charter  the 
company  could  not  be  held  liable  for  improvements  made  on 
the  streets  occupied  by  its  railway,  and  that  its  obligation 
could  only  be  extended  to  the  duty  of  repairing  the  streets 
after  they  had  been  improved  by  the  city.  In  the  case  of 
State  V.  Corrigan  Consolidated  St.  R.  Co.,  supra,  the  court, 
in  speaking  of  the  distinction  between  constructing  a  street, 
and  keeping  the  same  in  repair,  says:  "  The  obligation  to  re- 
pair a  street  is  one  thing,  and  the  obligation  to  construct  a 
street  is  another  and  different  thing.  To  repair  a  thing  is  to 
restore  it  to  a  sound  state  aftcrdecay,  injury,  dilapidation,  or 
partial  injury.  To  reconstruct  is  to  construct  or  build  again. 
One  who  only  assumes  an  obligation  to  repair  a  house,  could 
not  be  required  to  tear  it  down  and  rebuild  it."  Following 
these  authorities,  we  are  constrained  to  hold  that  the  appel- 
lee Citizens'  Street  Railway  Company,  under  the  amended 
charter  of  1878,  could  not  have  been  compelled  to  pay  as- 
sessments for  street  improvements.  Without  torturmg  the 
language  used, -and  holdmg that  the  words  "repair,"  "con- 
struct,'  and  "  rebuild  "  are  synonymous,  and  thus  putting 
ourselves  in  conflict  with  ail  the  authorities  upon  the  subject, 
we  cannot  reach  the  conclusion  that  the  appellee,  which  suc- 
ceeded to  the  rights  of  the  Citizens'  Street  Railway  Com- 
pany, is  liable,  under  this  charter,  to  be  assessed  for  the  ex- 
pense  of  paving  or  repaying  the  streets  of  the  city  of  Indian- 
apolis. The  conclusion  here  reached  is  not  in  conflict  with 
tne  case  of  Pennsylvania  R.  Co.  v.  Miller,  132  U.  S.  75.  In 
that  case,  the  company  obtained  its  charter  from  the  state,at 
a  time  when  such  corporations,  under  the  constitution  of  the 
state,  were  liable  for  property  actually  taken  in  the  con- 
struction of  their  railways,  but  were  not  liable  for  conse- 
quential damages.  Subsequently,  the  constitution  of  the 
state  was  so  amended  as  to  render  such  corporations  liable 
for  consequential  damages.  It  was  held  that  the  company 
had  no  such  contract  with  the  state  of  Pennsylvania  as  ex- 
empted it  from  the  operation  of  this  constitutional  amend- 
ment ;  that  it  took  its  charter  subject  to  the  general  laws  of 
the  state,  and  subject  to  such  changes  as  might  be  made 
therein,  and  to  such  changes  as  might  be  made  in  the  provi- 
sion of  the  constitution.  It  seems  plain  to  us  that  there  is  a 
broad  distinction  between  the  principle  announced  in  that 
case  and  the  case  before  us,  where  the  appellee  has  an  express 
contract  limiting  its  liability  to  the  expense  of  keeping  that 
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part  of  the  streets  used  by  it  in  repair,  and  exempting  it  from 
the  burden  of  improving  the  streets.     That  such  a  contract  - 
as  the  one  before  us  is  binding  on  the  city  is  abundantly  es-  ' 
tablished  by  the  authorities  above  cited. 

In  the  second  paragraph  of  tjie  complaint,  the  appellant 
-alleged,  substantially,  that  the  ordinance  of   1888,  above  set 

out,  was  presented  to  the  common  council  and 
ruviari.  board  of  aldermen  of  the  city  of  Indianapolis,  and 
JjTt^"^  while  the  same  was  under  consideration,  in  order 

to  induce  the  city  to  accept  and  pass  the  same,  and 
as  the  consideration  moving  from  the  appellee  to  the  city 
therefor,  the  appellee  then  and  there  promised  and  agreed 
with  the  city  that  if  it  would  pass  the  ordinance  as  presented, 
the  appellee  would  accept,  and  did  then  and  there  accept. 
and  become  bound  by  the  ordinance  of  1 884  above  referred 
to ;  and  that,  in  consideration  of  said  promise,  acceptance, 
and  agreement,  the  council  and  board  of  aldermen  did  then 
and  there  pass  the  ordinance,  and  upon  no  other  considera- 
tion. Substantially  the  same  allegations,  are  contained  in 
the  first  paragraph  of  the  complaint,  except  that  in  this  par- 
agraph it  is  alleged  that  the  appellee,  to  induce  the  city  to 
;accept  and  pass  the  ordinance  of  1888,  represented  to  the 
'City  that,  by  the  terms  of  said  ordinance,  if  was  bound  to 
comply  with  the  ordinance  of  1884,  and  that  the  city  acted 
upon  this  representation  and  construction  and  passed  the 
same.  These  allegations,  on  motion  of  the  appellee,  were 
struck  out  by  the  court,  and  this  ruling  is  assigned  as  error. 
As  we  have  seen,  the  ordinance  of  1888,  as  well  as  all  other 
ordinances  granting  rights  to  the  company,  constitutes  a 
contract  between  tne  city  and  the  company.  There  is  no 
disagreement  among  couiisel  as  to  the  general  rule  that  parol 
evidence  will  not  be  received  to  vary,  contradict,  add  to,  or 
to  subtract  from  the  terms  of  a  written  contract.  Nor  is  it 
controverted  that  the  ordinance  of  i883  constitutes  a  written 
contract  between  the  city  and  the  appellee.  The  contro- 
versy relates  to  exceptions  to  the  general  rule,  and  as  to 
whether  the  case  before  us  falls  within  any  of  the  exceptions. 
It  is  substantially  agreed  that  one  of  the  exceptions  to  the 
general  ruie  is  thatlound  in  Steph.  Dig.  Ev.  art.  90,  p.  128, 
namely,  that  where  the  existence  of  anv  separate  oral  agree- 
ment is  alleged  as  to  any  matter  on  which  a  document  is  si- 
lent, and  which  is  not  inconsistent  with  its  terms,  if  from  the 
circumstances  of  the  case  the  court  infers  that  the  parties 
did  not  intend  the  document  to  be  a  complete  and  final  state- 
ment of  the  whole  transaction  between  them,  such  oral  agree- 
ment maybe  proven.  It  is  affirmed  by  the  appellant  that  the 
case  before  us  fails  within  this  exception,  while  the  appellee 
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denies  it.  In  the  case  of  Welz  v.  Rhodius,  87  Ind*.  i,  the 
question  now  under  consideration  was  very  fully  considered. 
■  The  doctrine  as  announced  in  that  case,  however,  has  been 
so  far  modified  by  later  decisions  of  this  court  that  it  is  not 
now,  upon  the  subject  we  are  considering,  to  be  regarded  as 
unquestioned  authority.  Singer  Manuf.  Co.  v.  Forsythe,  108 
Ind.  334;  Diven  v.  Johnson,  117  Ind.  512;  Conant  v.  Na- 
tional St.  Bank,  121  Ind.  323;  Carr  v.  Hays,  no  Ind.  408. 
In  the  case  of  Conant  v.  National  St.  Bank,  supra,  it  was  said 
by  this  court:  "  It  is  true  that  the  actual  consideration  of  a 
contract  may  be  shown  by  parol  evidence,  but  it  is  not  true 
that  whep  the  acts  that  a  party  agrees  to  perform  are  ex- 
pressly and  specifically  set  forth,  it  may  be  shown  by  parol 
evidence  that  he  agreed  to  do  other  things.  Where  the  writ- 
ing states  specifically  the  acts  which  the  parties  are  to  per- 
form, no  other  acts  can  be  proven  by  parol,  except  in  cases 
of  fraud  or  mistake."  So  m  the  case  of  Pickett  v.  Green, 
120  Ind.  584,  it  was  decided  that,  where  the  contract  is  com- 
plete upon  its  face,  a  stipulation  as  to  the  consideration  be- 
comes contractual,  and  that  where  there  is  an  express  and 
positive  promise  to  pay  a  stipulated  consideration,  the  gen- 
eral rule  applies,  and  the  consideration  expressed,  can  no 
more  be  vaned  by  parol,  than  any  other  part  of  the  contract. 
See,  also,  Reistereriy.  Carpenter,  24  Ind,  30  These  authorities 
must  now  be  considered  as  the  law  in  this  state,  and  in  so  far  as 
they  conflict  with  the  case  of  Welz  v.  Rhodius,  supra,  that 
case  must  be  regarded  as  overruled. 

The  action  of  the  circuit  court  in  striking  out  the  allega- 
tions above  referred  to,  judged  by  these  cases,  was  not  er- 
roneous. The  city  of  Indianapolis,  by  the  ordinance  of  1888, 
granted  to  the  appellee  all  the  rights,  privileges,  and  fran- 
chises before  that  time  possessed  by  the  Citizens'  Street 
Railway  Company,  and,  in  consideration  of  such  grant,  the 
appellee  assumed  all  the  obligations  and  duties  resting  upon 
that  company.  If  the  Citizens'  Street  Railway  Company 
was  not  bound  by  the  ordinance  of  1884,  it  imposed  no  duty 
upon  it,  and  to  permit  the  appellant  to  allege  and  prove  by 
parol, that  the  appellee  assumed  the  burdens  imposed  by  that 
ordinance,  would  be  to  permit  it  to  prove  that  the  appellee 
agreed  to  do  something  in  addition  to  what  is  expressed  in 
the  contract  as  an  additional  consideration  for  the  ordinance 
of  1888.     As  we  have  seen,  this  cannot  be  permitted. 

Finally,  it  is  contended  by  the  appellant  that  the  appellee 
is  estopped  from  denying  the  validity  of  the  assessment  for 
the  collection  of  which  this  suit  is  prosecuted,  by  reason  of 
standing  by  and  making  no  objection  to  the  improvement 
until  the  same  was  completed.     It  has  often  been  held  by  this 
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court  that  where  the  owner  of  property  liable  to  assessment 
for  street  improvements  stands  by  and  makes  no 
Otj  Mtw  objection  to  improvements  which  benefit  his  prop- 
dcaiiisii'"  erty.  he  is  estopped  Irom  denying  the  authority 
kuitr.  by  which  such  improvements  were  made,  and  will 

be  held  to  pay  assessments  made  in  aid  of  the 
improvement.  City  of  Lafayette  v.  Fowler,  34  Ind.  141  ; 
Hellenkamp  Z'.  City  of  Lafayette,  30  Ind.  192 ;  Palmer  v. 
Stumpf,  29  Ind.  329:  Martindale  v.  Palmer,  52  Ind-  411. 
Where  a  railroad  company  is  liable  to  be  assessed  for  such 
improvements,  it  will  likewise  be  estopped  if  it  stand  by  and 
see  the  improvements  made  without  objection.  City  of  New 
Haven  v.  Hartford,  P.  &  F.  R.  Co.,  38  Conn.  423.  We  have 
no  doubt  that  such  is  the  law  in  all  cases  where  the  owner 
of  property  liable  to  be  assessed  stands  by,  and  without  ob- 
iectton  sees  improvements  made  which  benefit  his  property. 
The  doctrine  announced  in  the  cases  cited,  as  stated  therein, 
rests,  in  a  measure,  upon  statutory  provisions,  to  the  effect 
that  no  inquiry  shall  be  made  into  questions  of  facts  aris- 
ing prior  to  the  time  the  contract  is  entered  into  for  the  im- 
provement, it  being  held  that  the  property  owner,  after 
allowing  the  improvement  to  proceed,  without  objection, 
should  be  held  to  have  waived  all  irregularities,  if  anyoc 
curred,  in  the  manner  of  ordering  the  improvement  and  let- 
ting the  contract.  Independent  of  the  statutes  upon  thet 
subject,  it  is  probably  true  that  a  property  owner  whose 
property  is  subject  to  assessment  for  street  improvement,  who 
sees  improvements  made  which  benefit  his  property,  upon 
the  faith  that  his  property  shall  bear  a  part  of  tne  expense, 
and  does  not  object  to  such  improvement,  would  be  estopped, 
upon  equitable  grounds,  from  denying  his  liability.  In  this 
case,  however,  the  property  of  the  appellee,  as  we  have  seen, 
was  not  subject  to  assessment  for  street  improvements.  The 
city  had  the  right  to  make  the  improvement  described  in  the 
complaint,  and  the  appellant  had  no  right  to  object  thereto. 
It  was  its  duty  to  adjust  its  track  in  such  a  manner  as  to  con- 
form to  the  street  in  its  improved  condition.  It  does  not 
appear  that  the  appellee  omitted  to  do  anything  which  it  had 
the  right,  or  whicn  was  its  duty  to  do,  or  that  it  did  anything 
which  it  was  not  in  duty  bound  to  perform.  Such  a  case, 
we  do  not  think,  falls  within  the  authorities  above  cited.  In 
our  opinion  the  appellee  is  not  estopped  from  denying  its 
liability  for  the  assessment  sought  to  be  recovered  in  this 
case.  Impressed  with  the  importance  of  the  questions  in- 
volved in  this  case,  we  have  given  them  each  a  careful  and 
laborious  consideration,  and  feel  warranted  in  saying  that 
there  is  no  error  in  the  record  for  which  the  judgment  should 
be  reversed. 
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Elliott,  J.,  took  no  part  in  the  consideration  of  this  case. 

Duty  of  StTMt  Railway  Company  to.  Pay*  and  Rspalr  StrMb— See  antt 
Sioux  City  St.  R.  Co,  v.  Sioux  City,  and  note  pp.  169,  176. 


West  Side  Street  R.  Co. 

(  Wisconsin  Supreme  Court,  December  16,  iSgo.) 

Straat  Railway— Injury  to  Child  on  Track— Spacial  Findings— The  plaint- 
iS  sued  for  the  death  of  her  infant  child,  who  was  run  over  by  one  of  the 
cars  of  the  defendant  street  railway  company.  The  jury  found  specially, 
taking  into  account  all  the  circumstances  of  the  case,  that  the  death  of  the 
child  resulted  from  the  negligence  of  defendant's  driver  in  charee  of  the 
car  when  the  accident  occurred.  The  jury  also  found  specially,  that  at  the 
time  the  driver  first  saw  the  child  or  could  have  seen  him,  in  the  exercise 
of  proper  care,  the  car  was  about  90  feet  distant :  that  the  child  then  ran 
suddenly  towards  the  car,  and  got  between  the  horses  and  the  car  before 
hecould  be  prevented  or  the  car  stopped:  and  that  the  driver  did  not 
have  any  reason  to  expect  that  the  child  would  undertake  to  cross  the 
track.  Held,  that  the  findings  supported  a  judgment  for  the  plaintiff,  and 
that  it  was  not  error  to  deny  defendant's  motion  for  judgment  upon  the 
special  verdict. 

Appeal  from  Circuit  Court,  Milwaukee  County. 

Clj-bourn  street,  in  Milwaukee,  runs  east  ana  west,  and 
crosses  Clermont  street  at  rig^ht  angles.  The  complaint 
alleges,  in  effect,  that  the  plaintiff  was  a  resident  of  Mil- 
waiikee,  and  three  years  of  age  ;  that  the  guardian  was  ap- 
pointed October  3,  1888,  as  stated  ;  that  the  defendant  was  a 
corporation,  created  and  existing  under,  and  by  virtue  of,  the 
laws  of  this  state,  and  the  ordinances  of  said  city,  and  en- 
gaged  in  operating  and  running  street  cars,  propelled  by 
horses,  for  the  purpose  of  carrying  passengers,  for  hire,  upon 
and  over  said  Clybourn  and  otner  streets  of  said  city  ;  that, 
August  19,  1888,  a  certain,  car  of  the  defendant,  propelled  by 
horses,  was,  by  its  servant  being  driven  upon  said  Clybourn 
street  while  said  plaintiff  was  lawfully  crossing  on  the  east 
side  of  said  Clermont  street,  and  the  defendant,  by  its  ser- 
vant, so  negligently  drove  and  conducted  said  street  car  that, 
thereby,  the  same  ran  and  was  driven  against  the  plaintiff, 
and  seriously  and  permanently  injured  him,  to  his  damage  in 
a  sura  named  :  that  said  Clybourn  street,  and  other  streets, 
upon  which  the  defendant  was  so  operating  its  street  railway, 
were  public  highways  and  thoroughfares,  over  which  great 
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numbers  of  citizens  of  said  city  were  constantly  passing  and 
repassing  ;  that  in  addition  to  the  negligence  mentioned,  and 
for  more  than  six  months  immediately  prior  to  August  19, 
188S,  the  defendant  negligently  and  unlawfully  suffered  and 
permitted  that  portion  of  said  Clybourn  street,  at  the  cross- 
ing at  the  intersection  of  the  same  and  Clermont  street,  to 
be  and  remain  out  of  order  and  insufficient,  by  suffering  and 

f)ermitting  that  portion  of  Cl^-boum  street,  at  said  crossing, 
ying  between  the  outside  rails  of  said  tracks,  to  be  and  re- 
main below  the  grade  of  the  surface  of  the  balance  of  said 
street,  and  below  the  top  of  said  rails  upon  said  track,  the 
distance  of  six  to  eight  inches  ;  that  the  defendant  carelessly  ' 
and  negligently  permitted  said  car  to  get  out  of  repair,  so 
that  the  brakes,  and  other  appliances  thereon,  were  and  had 
become  out  of  repair,  worn,  broken,  and  unserviceable,  so 
that  they  would  not  stop  the  said  car  with  reasonable  cer- 
tainty or  dispatch,  or  within  a  proper  and  reasonable  dis- 
tance, yet  that  the  defendant  carelessly  and  negligently  used 
and  operated  the  same,  as  aforesaid,  and  the  defendant's  ser- 
vants so  negligently  drove  and  conducted  said  unsafe,  dan- 
gerous, and  unserviceable  car,  that  thereby  the  same  ran  and 
was  driven  against  the  plaintiff,  and  seriously  injured  him,  as 
aforesaid,  whereby  he  was  permanently  disabled,  losing  his 
right  foot  entirely,  and  partly  the  use  of  his  left  foot,  besides 
otner  great  and  serious  oodily  injuries,  to  his  damage  in  the 
amount  stated.  The  answer  denied  all  negligence  on  the 
part  of  the  defendant,  and  alleged  contributory  negligence. 
At  the  close  of  the  tHal,  and  under  the  charge  of  the  court, 
the  jury  returned  a  special  verdict  to  the  effect;  (i)  The 
plaintiff's  injuries,  of  which  he  complains  in  this  action,  were 
the  result  of  the  negligence  of  the  defendant's  driver,  who 
had  charge  of  the  car  by  which  the  injuries  were  caused, 
taking  into  account  the  condition  of  the  street,  the  extent  to 
which  it  was  used,  the  steepness  of  the  grade,  and  all  the 
facts  and  circumstances  of  tne  case,  bearing  upon  the  ques- 
tion. {2)  The  parents  of  the  plaintiff  were  not  guilty  of  neg- 
ligence  in  leaving  him  with  their  daughter  Jane.  (3)  The 
said  daughter  Jane  was  not  guilty  of  negligence  in  suffering 
the  plaintiff  to  go  abroad  with  her  younger  sister.  (4)  Said 
younger  sister  was  not  guilty  of  negligence  in  leaving  the 
plaintiff  with  his  cousin,  as  she  did.  (5)  Should  the  court  be 
of  the  opinion  that  the  plaintiff  is  entitled  to  judgment,  we 
assess  his  damages  at  SS.ooo.  (6)  The  driver  of  the  defend- 
ant's car  was  not  driving  the  horses  at  an  ordinary,  usual, 
and  moderate  rate  of  speed,  before  and  at  the  time  of  the  ac- 
cident. (7)  At  the  time  the  driver  first  saw  the  child,  or 
could  have  seen  him,  in  the  exercise  of  proper  care,  the  car 
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was  about  90  feet  west  of  the  plaintifl,  at  the  east  crossing, 
(8)  The  child  suddenly  started  from  the  place  where  he  was. 
first  seen  by  the  driver,  and  ran  towards  the  horses  and  the 
car.  (9)  The  child  ran  between  the  horses  and  the  defend- 
ant's car  before  he  could  be  prevented,  and  before  the  car 
could  be  stopped.  (10)  The  driver  of  the  street  car  did  not 
have  any  reason  to  expect  that  the  child  would  undertake  to 
cross  the  street  at  the  time.  (11)  The  defendant  company 
was  not  guilty  of  any  other  want  of  ordinary  care  which 
caused  the  injury,  except  the  negligence  of  the  driver.  There- 
upon the  plaintiff  moved  for  judgment  in  his  favor  and 
against  the  defendant,  upon  the  special  verdict  rendered  by 
the  jury ;  and  the  defendant  moved  for  judgment  in  its  favor 
upon  the  record,  pleadings,  and  Ihe  special  verdict  rendered 
by  the  jury.  The  court  overruled  and  denied  the  defend- 
ant's motion,  and  ordered  that  the  plaintiff  have  judgment 
against  the  defendant  upon  said  special  verdict,  upon  con- 
dition that  within  five  days  from  the  date  thereof  the  plaintiff 
should  remit,  from  the  damages  assessed  and  found  by  the 
jury,  the  sum  of  $3,000,  and,  in  case  the  plaintiff  failed  so  to 
do,  then  that  said  verdict  be  set  aside,  and  a  new  trial  granted, 
but  that,  if  the  plaintiff  filed  such  remittance,  then  he  was  to 
have  judgment  against  the  defendant  for  the  sum  of  $5,000 
damages.  The  plaintiff's  attorneys  thereupon  did  remit  from 
said  verdict  said  sum  of  $3,000,  and  consented  to  take  iudg- 
ment  for  the  sum  of  $5,000,  and  thereupon  the  court  ordered 
judgment  to  be  entered  against  the  defendant,  and  in  favor 
of  the  plaintiff,  for  that  amount,  with  costs  taxed  at  $246,83. 
From  the  judgment  entered  thereon  accordingly,  the  defend- 
ant brings  this  appeal. 

Burton  Hansen  and  Danfortk  Becker,  for  appellant. 

Rost  &  Bell,  for  respondent. 

Cassodav,  J. — The  only  error  assigned  is  the  ^rantine  oi 
the  plaintiff's  motion  for  judgment  upon  the  special  verdict, 
and  in  denying  that  of  the  defendant.  The  effect 
of  the  pleadings,  and  the  substance  of  the  several  ^I^  "  " 
findings  in  the  special  verdict,  with  their  respective 
numbers,  are  given  in  the  foregoing  statement.  The  second, 
third,  and  fourth  findings  negative  the  alleged  contributory 
negligence  of  the  plaintiff,  and  are  not  questioned.  The  fifth 
finding  assessed  the  plaintiff's  damages,  and,  as  subsequently 
reduced,  is  not  questioned.  The  otner  findings  all  relate  to 
the  alleged  negligence  of  the  defendant.  The  real  question 
is  whetner  it  appears  from  those  findings,  when  taken  to- 
gether, that  the  mjury  was  caused  by  the  defendant's  negli- 
gence.    We  fully  agree  with  the  learned  counsel  for  the  de- 
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fendant  in  saying  that "  the  question  arising  on  this  appeal  is 
whether  the  special  verdict  entitles  the  plaintiff  to  a  judg- 
ment. If  not,  then  the  defendant  should  have  judgmenL 
In  determining  this  question,  the  same  presump- 
niiaiij»»»f  ^Jqjj  ^jjj  follow  each  special  finding  which  would 
Tcrdiet.  attach  to  a  genera!  verdict ;  that  is,  the  fact  found 

therein  is  presumed  to  have  been  supported  by  a 
preponderance  of  evidence,  and  to  have  been  establishecf  to 
the  satisfaction  ol  the  jury.  Each  finding  of  the  special  ver- 
dict will  control,  as  to  the  particular  fact  found  therein,  as 
against  any  other  finding  upon  other  issues,  the  same  as  it 
would  control  in  case  of  inconsistency  with  a  general  ver- 
dict." A  verdict  is  a  declaration  of  the  truth  as  to  the  mat- 
ters of  fact  submitted  to  the  jury.  This  is  true  of  a  special 
verdict  as  well  as  a  general  verdict.  However  many  separate 
questions  a  special  verdict  may  determine,  it  is  nevertheless 
returned  as  a  whole,  and  as  such,  is  a  unit.  Ryan  i'.  Rock- 
ford  Ins.  Co.,  77  Wis.  6m  ;  Treat  v.  Hiles,  75  Wis.  265.  Of 
course,  two  separate  findings  in  conflict  with  each  other, 
substantially  upon  the  same  specific  fact,  would  nullify  each 
other;  so  the  finding  of  a  specific  fact,  inconsistent  with  a 
more  general  finding  upon  the  same  subject,  will,  to  the  ex- 
tent of  such  specific  fact,  cut  down  and  limit  such  more  gen- 
eral finding.  In  other  words,  some  findings  may  be  very 
broad  and  comprehensive,  while  others  may  be  very  narrow 
and  specific,  and  hence  of  minor  importance. 

In  the  case  at  bar  the  first  finding  is  very  broad  and 
comprehensive  and  covers  every  phase  of  the  driver's  neg- 
ligence taking  into  account  the  condition  of  the, 
^"°^JJ""  street,  the  extent  to  which  it  was  used,  the  steep- 
ness of  the  grade,  and  all  the  facts  and  circum- 
stances of  the  case  bearing  upon  the  question.  In  the  lan- 
guage of  counsel,  above  quoted,  the  fact  therein  found  "  is  pre- 
sumed to  have  been  supported  by  a  preponderance  of  evi- 
dence, and  to  have  been  established  to  the  satisfaction  of  the 
jury,"'  Among  the  facts  thus  presumed  to  have  been  estab- 
lished by  the  evidence,  were  the  condition  of  Clvbourn  and 
Clermont  streets  being  out  of  grade  with  the  railway  track 
at  the  crossing  in  question ;  the  extent  to  which  those  streets, 
as  public  highways  and  thoroughfares,  were  used  by  citizens 
passing  and  repassing ;  the  steepness  of  the  grade,  and 
whether  the  condition  of  the  car  prevented  its  being  stopped 
with  reasonable  certainty  or  dispatch,  or  within  a  properand 
reasonable  distance,  as  alleged  and  indicated  in  the  foregoing 
statement.  As  indicated,  the  real  question  is  how  much  is 
to  be  eliminated  from  that  general  finding  by  other  specific 
findings  bearing  upon  the  question  of  the  defendant's  negli- 
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gence;  and  whether,  after  such   eliminations   there   is  still 
enough  left  to  support  the  judgment. 

The  sixth  finding  is  a  negative.     It  is  simply  to  the  effect 
that  the  car  was  not  being  driven  at  an  ordinary, 
usual  and  moderate  rate  of  speed  before  and  at  8i»«i»'  "«*■ 
the  time  of  the  accident.     That  would  be  equally   i^'",°°','t" 
true,  if  it  were  then  being  driven  up  a  steep  grade  vtu  Terdut. 
excessively  slow,  or,  as  the  inferences  seem  to  be, 
down  a  steep  grade  excessively  fast.     That  finding,  therefore, 
in  no  way  militates  against  the  first  finding,  but  inferentially 
supports  it. 

The  seventh  finding  is  to  the  effect  that  at  the  time  the 
drivar  first  saw  the  child,  "or  could  have  seen  him,  in  the 
exercise  of  proper  care,"  the  car  was  about  90  feet  west  of 
the  plaintiff  at  the  east  crossing.  This  does  not  determine 
whether  the  driver  in  fact  saw  the  child,  but  simply  that, 
when  the  car  was  90  feet  west  of  the  plaintiff  at  the  east 
crossing,  he  did  see  him,  or  could,  if  he  had  been  in  the  ex- 
ercise of  ordinary  care.  Nor  does  it  determine  the  location 
of  the  child  at  the  time,  except  that  he  was  at  the  east  cross- 
ing. That  finding  would  be  equally  true  if  the  child  was,  at 
the  time,  at  the  outside  edge  of  Clybourn  street,  or  within 
two  or  three  feet  of  the  railway  track,  or  at  some  point  be- 
tween. Nor  does  it  determine  whether  the  child  was,  at  the 
time,  standing  or  walking,  nor,  if  walking,  which  way  he  was 
walking.  All  of  those  things  must  have  been  made  plain  to 
the  jury  by  the  evidence ;  and  we  may  fairly  assume  that 
they  were  fully  considered  by  them  in  answer  to  the  first 
question  submitted.  The  sole  purpose  of  the  seventh  ques- 
tion was  to  have  the  jury  determine  the  distance  the  car  was 
from  the  child,  when  he  came  within  the  driver's  range  of 
vision,  had  he  been  in  the  exercise  of  ordinary  care  in  keep- 
ing a  lookout.  Having  determined  that  the  child  was  within 
such  range  of  vision,  when  the  car  was  90  feet  from  him,  it 
may  fairly  be  presumed  that  he  continued  within  such  range 
of  vision  during  the  whole  of  the  time  the  car  was  passing 
over  that  distance  ;  so  that,  for  the  whole  of  that  distance, 
the  driver  could  have  seen  the  child,  had  he  kept  a  vigilant 
lookout. 

The  eighth  finding  is  to  the  effect  that  the  child  suddenly 
started  from  the  place  where  he  was  first  seen  by  the  driver, 
and  ran  towards  the  horses  and  the  car.  As  indicated,  the 
jury  nowhere  found  that  the  driver  actually  saw  the  child 
when  the  car  was  90  feet  from  him,  but  simply  that  at  that 
time  he  either  did  see  him  or  could  have  seen  him.  If  he  did 
see  him  at  that  time,  and  at  or  near  the  edge  of  Clybourn 
street,  and  then,  or  soon  after,  saw  him  suddenly  start  and 
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run  towards  the  track,  then  the  jury  were  justified  in  finding' 
that  the  driver  was  negligent  in  not  stopping  before  the  child 
reached  the  track.  If,  on  the  contrary,  the  driver  did  not 
see  the  child  at  all  until  the  horses  were  within  a  few  feet  of 
him,  then  the  jury  were  justified  in  finding  that  the  driver 
was  negligent  in  not  seeing  the  child  when  he  could  have 
seen  him  by  keeping  a  lookout.  Heddles  v,  Chicago  &  N. 
W.  R.  Co.,  74  Wis.  239,  39  Am.  &  Eng.  R.  Cas.  645.  Had 
the  jury  found  that  the  driver  actually  saw  the  child  stand- 
ing in  charge  of  some  one  within  a  few  feet  of  the  track  at 
the  east  crossing,  when  the  car  was  90  feet  distant,  and  that 
the  child  and  the  person  in  charge  continued  to  stand  there 
until  the  horses  had  nearly  passed  him,  and  then  suddenly- 
ran  in  behind  the  horses,  there  would  have  been  great  force 
in  the  argument  that  there  was  an  absence  of  negligence  on 
the  part  of  the  defendant,  or  the  presence  of  contributory 
negligence  on  the  part  of  the  person  so  in  charge.  But 
there  is  no  such  finding. 

It  is  true  the  ninth  finding  is  to  the  effect  that  the  child 
ran  between  the  horses  and  the  car  before  he  could  be  pre- 
vented, and  before  the  car  could  be  stopped.  But,  as  indi- 
cated, the  driver  may  have  negligently  failed  to  see  the  child 
until  he  got  within  a  few  feet  of  the  track  and  the  car,  and 
when  it  was  too  late  to  prevent  his  going  further,  or  to  stop 
the  car  before  it  struck  him. 

True,  the  tenth  finding  is  to  the  effect  that  the  driver  did 
not  have  any  reason  to  expect  that  the  child  would  undertake 
to  cross  the  street  at  the  time.  That  would  be  equally  true, 
if  the  driver  negligently  failed  to  see  the  child  until  ne  got 
within  a  few  feet  of  the  track  and  the  car,  or  if  he  saw  him 
at  the  edge  of  Clybourn  street,  when  the  car  was  90  feet  dis- 
tant, and  then  carelessly  or  negligently  failed  to  observe  him 
further,  or  keep  any  lookout  for  him  until  he  got  within  a 
few  feet  of  the  track  and  the  car,  and  when  it  was  too  late  to 
prevent  his  going  further,  or  to  stop  the  car  before  it  struck 
him. 

True,  the  eleventh  finding  is  to  the  effect  that  the  defend- 
ant was  not  guilty  of  any  other  want  of  ordinary  care  which 
caused  the  injury,  except  the  negligence  of  the  driver.  But 
the  ordinary  care  required  of  the  driver  must,  after  all,  be 
determined  by  the  circumstances  which  accompanied  the 
transaction.  Mis  vigilance  was  required  to  be  commensu- 
rate with  his  reasons  for  apprehending  danger.  Hence  the 
jury  were  bound  to  take  into  account  the  condition  of  the 
track,  the  number  of  citizens  which  was  constantly,  or  or- 
dinarily, passing  and  repassing  on  these  public  streets,  the 
steepness  of  the  grade,  the  facility,  or  want  of  facility,  for 
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suddenly  stopping  the  car,  the  character  and  disposition  of 
the  horses,  and,  in  fact,  all  the  circumstances,  in  order  to  in- 
telligently determine  what  kind  of  speed  would  be  careless  or 
reckless  driving,  or  what  want  of  care  in  keeping  a  lookout, 
or  want  of  vigilance  in  stopping  the  car  in  the  presence  of 
reasonably  apprehended  danger,  would  be  negligence.  The 
car  moved  and  the  child  moved,  and  the  circumstances  nec- 
essarily kept  shifting  and  changing  as  they  approached  each 
other,  and  nence  the  case  was  peculiarly  for  the  jury. 

The  special  findings  must  necessarily  be  considered  and 
construed  with  reference  to  such  shifting  and  changing  cir- 
cumstances. So  considered  and  construed,  we  must  hold 
that  the  negligence  found  in  the  first  finding,  is  not  wholly 
ehminated  by  any  or  ail  the  other  special  findings.  This  rul- 
ing' is  not,  as  we  understand,  in  conflict  with  any  of  the  ad- 
i'udications  of  this  court.  While  we  may  differ  with  the 
earned  counsel  for  the  defendant  as.  to  the  significance  of 
some  of  those  cases,  yet  our  principal  differenceliere  is  as  to 
the  construction  and  effect  of  the  special  findings  in  the  case 
at  bar.     The  judgment  of  the  circuit  court  is  affirmed. 

Injury  to  Personi  upon  the  Track  of  a  Street  Railway  Company. 

Boy  Falling  Down  on  Track  in  Attempting  to  Cross  and  Run  Over—Ac. 
tridental  Injuries.— In  Dorman  i'.  Broadway  R.  Co.,  11?  N.  Y.  655,  the 
action  was  brought  for  the  alleged  negligent  killing  of  a  boy  who  was  run 
over  by  one  of  defendant's  cars.  Upon  the  trial,  it  appeared  from  the  evi- 
dence thai  the  boy  attempted  to  cross  the  track  in  front  of  the  car.  while 
the  same  was  moving,  and  that  when  about  two  feet  distant  from  the 
borses  he  fell  upon  the  track  and  was  run  over.  There  was  a  conflict  in 
the  evidence  as  to  how  far  deceased  was  in  front  of  the  horses  when  he 
first  staned  to  cross.  It  was  shown  that  the  distance  from  the  horse's' 
heads  to  the  front  wheel  of  the  car  was  about  19  feet,  and  there  was  evi- 
dence that  the  car  could  have  been  stopped  within  the  distance  of  from  1; 
to  18  feet.  The  driver  testified  that  he  was  standing  in  position  against 
the  dashboard  with  one  hand  upon  the  brake,  and  with  the  reins  in  the  ' 
other,  and  was  looking  for  crossers,  but  on  accountof  the  darkness  did  not 
see  the  t>oy.  He  said  that  he  put  on  the  brakes  so  suddenly  that  the  car 
was  stopped  with  a  jerk.  He  also  testified  that  he  could  not  stop  the  car 
as  quickly  as  he  might  otherwise,  because  the  horses  jumped  over  the  boy, 
jerking  the  car  ahead,  and  also,  because  when  the  boy  fell  he  rolled  over 
towards  the  car  in  his  struggles  to  extricate  himself.  Held,  that  there  was 
no  evidence  that  the  boy  came  to  his  death  from  any  fault  or  carelessness 
attributable  to  the  defendant ;  that  his  death  was  due  solely  to  his  acci- 
dental falling  upon  the  track,  and  that  a  judgment  for  the  plaintiff  should 
be  reversed. 

In  Fenton  w.  Second  Ave.  R.  Co.  (New  York  Ct.  of  App.,  March  10, 
[S91,)  36  N.  E.  Rep.  967,  the  action  was  brought  to  recover  damages  for 
the  death  of  plaintiff's  son,  who  was  run  over  and  killed  by  one  of  (defend- 
ant's street  cars.  It  appeared  that  the  boy  fell  down  while  attempting  to 
cross  the  track  in  front  of  a  moving  car.  At  the  time  he  fell  the  car  was 
not  more  than  30  feet  distant.  'The  place  was  not  a  crossing,  and  the 
driver  applied  the  brake  as  soon  as  the  boy  fell.  Held,  that  the  defendant 
was  not  responsible  for  the  accident.  Eakl,  J.,  said  :  "  If  it  be  assumed 
46  A.  &  E.  R.  Cas.— 13 
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that  the  boy  fell  twenty  feet  in  front  of  the  horses,  as  testified  to  by  one  of 
the  plaintiff's  witnesses,  then  the  horses  going  at  the  usual  rate  of  speed. 
assuming  ic  to  be  six  miles  an  hour,  would  have  reached  him  m  above  two 
seconds,  and  that  was  all  the  time  the  drivers  had  to  see  the  peril,  apply 
the  brake,  and  arrest  the  motion  of  the  car  before  reaching  him,  and  there 
is  no  evidence  that,  by  the  exercise  of  all  the  vigilance  that  the  law  re- 
quires of  drivers  under  such  circumstances,  they  could,  after  the  boy  had 
fallen  upon  the  track,  have  arrested  the  car  in  time  to  save  him  from  in- 
jury. If  it  be  assumed  that  they  sawhim  as  he  approached  the  track,  they 
had  the  same  reason  to  suppose  that  he  would  get  across  that  he  had  ;  and 
he  probably  would  have  crossed  in  front  of  the  horses  in  safety  if  he  had 
not  fallen.  No  negligence  can  be  attributed  to  the  drivers  because  they 
did  not  apply  the  brake  before  th.e  boy  fell,  because  then,  for  the  first  time, 
the  peril  commenced  and  became  apparent.  This  accident  did  not  happen 
at  a  street  crossing,  but  between  the  upper  and  lower  crossings  of  the  street, 
and  hence  the  drivers  did  not  have  the  same  reason  to  expect  any  one  there 
as  at  a  street  crossing.  There  was  nothing  requiring  this  boy  to  run  across 
the  track  at  this  particular  place  and  tiine.  Il  he  had  walked,  he  probably 
would  not  have  fallen,  and  if  he  had  waited  two  or  three  seconds  the  car 
would  have  passed,  and  he  could  then  have  gone  over  the  street  in  safety. 
Street  railway  cars  have  a  preference  in  the  streets,  and  while  they  must 
be  managed  with  care,  so  as  not  to  carelessly  injure  persons  in  the  street. 
pedestrians  must,  nevertheless,  use  reasonable  care  to  keep  out  of  their 
way.  The  unfortunate  death  of  this  boy  was  due  to  his  own  carelessness, 
or  it  was  a  pure  accident,  and  in  either  event  the  defendant  cannot  beheld 
responsible  for  it.  The  judgment  should  be  reversed,  and  a  new  trial 
granted,  costs  lo  abide  the  event." 

In  Manahan  v.  Stcinway  &  H.  P,  R.  Co,  (New  York  Ct.  of  App..  Feb. 
24.  1891,)  26  N.  E.  Rep.  736.  the  action  was  brought  to  recover  damages 
for  personal  injuries  to  a  boy  twelve  years  ot  a^e.  injured  by  being  run  over 
by  defendant's  street  car.  The  boy  testified  that  he  attempted  to  cross  the 
track  in  front  of  defendant's  car ;  that  he  saw  the  car  com  ing  but  thought 
he  would  have  time  to  get  across.  The  only  suKgestion  of  negligence  on 
tiie  part  of  defendant  was  plaintiff's  claim  that  the  driver  of  the  car  accel- 
erated its  speed  just  as  the  boy  was  crossing.  Held,  that  the  evidence  failed 
to  show  a  case  a^inst  the  defendant. 

Creeping  Child  on  Track  Run  Over  and  Killed^Sufficiency  of  Allegations 
of  Negligence.— \t,  San  Antonio  St.  R,  Co.  v.  Caillonctte  (fen.  Sup.  Ct„ 
Jan.  26,  1891,)  15  S.  W.  Rep.  390,  the  action  was  brought  to  recoi-er  dam- 
ages for  the  death  of  plaintiff's  child,  an  infant  fourteen  months  old,  who 
had,  without  plaintiff's  knowledge  or  negligence,  as  alleged,  gone  into  the 
street  to  play.  The  petition  alTeged,  thai  as  the  child  was  in  the  act  of 
crossing  the  track,  defendant's  car  driven  by  its  employe  at  a  rapid  gait  ran 
over  the  infant  and  killed  it.  It  was  alleged  that  the  road  was  unobstructed 
in  front  of  the  car  and  that  the  driver  acted  '■  without  proper  regard,  im- 
prudently, carelessly,  heedlessly,  and  negligently  "  and  thereby  caused  its 
death.  It  was  held,  that  the  petition  alleged  facts  constituting  negligence 
and  that  it  was  not  necessary  to  aliege  that  such  facts  did  constitute  neg- 
ligence if  the  conclusion  of  negligence  could  properly  be  drawn  from  them. 

Negligence  of  Dri-ver.  Warned ty  Passenger,  in  Running  Over  CAild.— la 
an  action  for  the  death  of  an  infant,  killed  by  being  run  over  by  a  street 
car,  one  of  the  passengers  upon  the  car  at  the  time  the  injury  occurred 
testified  that  the  car  was  moving  rapidly  and  that  the  driver  was  urging  his 
muie  ;  that  witness  saw  the  infant  standing  near  his  mother's  door  sud- 
denly commence  to  crawl  rapidly  towards  the  track  ;  that  the  child  was 
not  seen  by  the  driver  who  continued  to  urge  his  mule;  that  witnesscaJlcd 
to  the  driver  to  look  out  for  the  child,  but  that  the  driver  did  not  heed  ; 
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That  he  warned  the  driver  a  second  time,  when  the  brakes  were  applied, 
but  too  late  to  avoid  the  accident.  Held,  that  an  instructii^n  to  find  (or 
defendant  was  properly  refused.  San  Antonio  Si.  R.  Co.  v.  Cailionetle 
CTeias  Sup.  Ct..  Jan.  16,  1891.)  15  S.  W.  Rep.  390. 

ferson  Run  Oner  While  Walking  on  the  Track—Contributory  Negtt- 
getKe^Failure  to  Look  for  Car. — In  Warner  v.  People's  St.  R.  Co.  o£  La- 
jKi-ncCounLy,  {Pa„  April  20,  l8gl).  21  Atl.  Rep.  737,  it  appeared  that  plaint- 
iff while  attempting  to  pass  through  a  cut  in  a  snowdrift  on  defendant's 
track,  was  overtaken  by  a  horse  car  which  she  endeavored  to  avoid  by 
stepping  to  one  side.  She  was  knocked  down  by  the  body  of  the  car  and 
injured.  Plaintiff  could  have  seen  the  car  for  a  quarter  of  a  mile  when 
she  got  upon  the  track,  and  the  bells  could  have  been  heard  at  a  distance 
of  40  rods.  Plaintiff  did  not  notice  the  car  until  it  was  nearly  upon  her. 
Held,  thatshe  was  not  entitled  to  recover.  Mitchell,  J.,  said:  "  'Die  place 
of  the  accident  was  in  the  public  road,  where  both  parties  had  a  right  to 
be,  and  where  each,  therefore,  was  bound  to  be  on  the  lookout  for  the 
other.  Schmidt  v.  McGill.  im  Pa.  St.  405.  But  the  right  of  the  defend- 
ant's cars  was  superior.  They  were  confined  to  the  track,  and  on  that 
they  had  the  right  of  way.  to  which  the  use  by  other  parties,  on  foot  or 
Otherwise,  was  of  necessity  subordinate.  The  plaintiff,  on  the  other  hand. 
could  use  the  whole  road,  and  which  part  of  it  she  took  was  merely  a  mat- 
ter of  convenience.  That  defendant  in  clearing  its  track  from  snow  for 
the  passage  of  its  cars  had  made  it  also  more  convenient  for  plaintiff  to 
Mralk  on.  could  not  be  turned  to  its  disadvantage,  or  enlarge  the  plaintiff's 
rights  over  that  part  of  the  public  road.  They  were  still  subordinate  to 
defendant's  right  of  way.  Jatho  v.  Green  &  C.  St.  R.  Co.,  4  Phila.  (Pa.) 
24;  Thomas  v.  Citizens  Pass.  R.  Co.,  132  Pa.  Si.  504;  Adolpb  v.  Central 
Park,  N.  &  E.  R.  R.  Co.,  76  N,  Y.  530.  These  being  the  respective  rights 
of  the  parties,  the  plaintiff  came  to  a  point  on  the  road  where  the  defend- 
ant's track  ran  through  a  snowdrift  for  a  distance  estimated  by  plaintiff 
herself  ai  half  a  block,  where  the  snow  had  been  removed  from  the  track, 
leaving  a  passage  just  wide  enough  for  the  cars,  with  vertical  walls  of  snow 
two  or  [WO  and  a  half  feet  in  height.  It  was  plainly  a  place  of  dancer  for 
a  foot  passenger  in  case  a  car  should  reach  it,  and  therefore  a  place  lor  un- 
usual caution  and  vigilance.  But  the  rest  of  the  road  was.  as  plaintiff  tes- 
tified, ankle  deep  in  snow  and  slush,  and  plaintiff  took  the  more  danger- 
ous, but  more  confortable,  way.  She  says  she  looked  just  before  she  went 
into  the  cut.  to  see  if  there  was  a  car  behind  her,  and  saw  none.  But  on 
this,  the  pivotal  point  of  the  case,  the  uncontradicted  evidence  is  over- 
whelmingly against  her.  The  drift  was  at  the  top  of  a  hill  or  rise,  from 
which  there  was  an  unobstructed  view  in  the  direction  from  which  the  car 
was  coming,  fixed  by  plaintiff's  own  witnesses  at  quarter  to  halt  a  mile, 
and  up  this  hill  the  car  came  at  a  moderate  speed,  with  hells  that  could  be 
heard  for  40  rods.  Yet  plaintiff  herself  says  she  had  got  but  a  little  way 
into  Che  jjassage  before  the  car  came  upon  her.  It  is  unquestionable  that 
the  car  must  nave  been  plainly  in  sight  at  the  time  she  entered  this  dan- 
gerous path,  and  if  she  looked  at  all  it  must  have  been  a  mere  heedless 
glance,  which  all  the  evidence  shows  was  not  an  adequate  performance  of 
the  duty  the  situation  required.  The  case  belongs  clearly  to  the  class  of 
Carroll  v.  Railroad  Co.,  12  W.  N.  C.  (Pa.)  348,  and  required  the  court  to 
pronounce  plaintiH  negligent  as  matter  of  law." 
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Citizens'  Passenger  R.  Co. 
{133  Pa.  St.  504) 

8trMt  Railway— Coin tion  ol  Car  with  Carrioga^Nagligane*  of  Orivar — 
Quntion  for  Jury— Plaintiff  sued  for  damages  resulting  from  the  collision 
of  a  street  car  with  her  carria^,  while  slie  vas  attempting  to  cross  the 
track,  in  front  of  the  approaching  car.  It  was  shown  that  the  driver  of 
the  car  was,  at  the  time  .looking  up  and  down  the  street  to  see  if  any  pias- 
sengers  desired  to  board  the  car.  But  it  also  appeared  that  his  attentioo 
was  not  unneccesanly,  or  for  any  unreasonable  time  withdrawn  from  a 
view  of  the  track.  There  was  no  evidence  that  he  neglected  to  apply  the 
brakes  promptly,  or  that  he  failed  to  do  anything  whicli  he  might  have 
done  to  avoid  a  collision.  Held,  that  it  was  error  to  submit  the  question 
of  such  driver's  negligence  to  the  jury. 

Santo — Duty  of  .Person  in  Carriaga  with  Curtaint  Drawn  to  Looh.^The 
fact  that  the  curtains  of  a  carriage  with  which  a  street  car  collided  were 
drawn,  will  not  excuse  the  occupant  of  such  carriage  from  the  duty  of 
looking  for  an  approaching  street  car,  before  attempting  to  cross  the 
track,  especially  as  such  occupant  heard  the  bells  of  an  approaching  car. 

Same— Opinion  Evidenca  at  to  Whether  Driver  Might  Have  Avoided  Col- 
lifion. — In  such  a  case,  the  opinions  of  witnesses  having  no  knowledge  or 
experience  in  the  handling  of  cars,  or  in  the  operation  of  brakes,  as  to 
whether  or  not  ihe  driver  might  or  might  not  have  stopped  the  car  in 
time,  upon  a  descending  grade,  to  have  avoided  the  collision,  arc  of  little 
importance. 

Same — Burden  ol  Proof. — In  an  action  against  a  street  railway  company 
to  recover  damages  on  account  of  a  collision  of  plaintiil's  carriage  with  de- 
fendant's street  car,  plaintiff  has  the  burden  of  proving  the  negligence  of 
the  defendant,  and  her  own  want  o(  contributory  negligence. 

Error  to  Monteomery  County  Court  of  Common  Picas. 

The  plaintiff,  Helen  L.  Thomas,  while  driving  across  the 
track  01  the  defendant  company,  was  injured  by  a  collision  of 
her  carriage  with  one  of  deienaant's  cars.  The  jury  returned 
a  verdict  for  the  plaintiff.  Defendant  brines  error  from  a 
judgment  overruling  a  motion  for  a  new  trial. 

Joseph  Fornance  and  Irving  P.  Wanger,  for  plaintiff  in  error, 

N.  H.  Larzelere  and  M.  M.  Gibson,  for  defendant  in  error. 

Clark,  J. — The  plaintiff  in  this  case,  Helen  L,  Thomas, 
concedes  that  if  the  conductor  or  driver  of  this  car  could 

not  have  stopped  it  in  time  to  avert  the  accident  he 
■how'irini'i  "^^  ?"''ty  ™  "o  negligence ;  but  her  contention  is 
BttiicraM.      that  if  he  cOuld  have  done  so,  and  did  not,  he  was 

negligent,  and  she  is  entitled  to  recover.  The  only 
negligent  act  complained  of,  therefore,  is  that  the  conductor 
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did  not  Stop  the  car  before  the  collision  occurred.  The 
plaintiff  testifies  that  she  was  going  down  Main  street  on  one 
side  of  the  track,  and  that  her  intention  was  to  cross  the 
track,  and  go  up  the  same  street  on  the  other  side.  In  do- 
ing this  she  would  necessarily  be  obliged  to  pass  on,  over, 
and  off  the  track  in  the  form  of  a  semi-circle.  The  driver 
might  well  have  supposed,  in  the  first  instance,  that  she  was 
merely  turning  on  the  track  in  front  of  him.  He  could  only 
discover  her  luU  intention  when  she  had  gone  far  enough  to 
indicate  her  purpose  to  cross  over.  She  says  that  at  the 
time  she  undertook  to  cross  the  car  was  30  feet  or  more  dis- 
tant  from  her,  and  she  thought  there  was  time  to  cross.  Mr.  " 
Wilson,  the  plaintiff's  witness,  says  he  was  standing  at  the 
corner  of  Main  and  De  Kalb  streets  ;  that  just  as  the  plaint* 
iff's  horse  was  about  to  step  on  the  track  he  saw  the  car; 
that  the  conductor  was  at  the  moment  looking  down  De 
Kalb  street,  presumably  for  passengers ;  and  that  he  called 
to  him,  "  Hold  on,  or  you  will  run  into  that  lady's  carriage." 
Whether  the  driver  heard  him  or  not  he  does  not  know. 
The  car  was  20  or  25  feet  off  at  the  time,  and  he  did  not 
think  she  could  cross.  He  says  the  driver  applied  the  brakes 
and  swung  his  horses  to  the  left,  around  outside  of  the  track, 
to  prevent  a  collision,  but  the  tongue  struck  the  phaeton, 
and  the  horses  were  thrown  against  the  wheels,  producing 
"the  injury  complained  of.  On  cross.examination  he  says  that 
when  he  first  noticed  the  car  "  it  was  pretty  near  right  on 
her.  Her  horse  had  one  foot  just  about  to  step  on  the  track," 
but  he  thought  the  driver  had  time  enough  to  stop.  Mr. 
Fox  testifies  that  when  he  first  saw  the  car  it  was  above  De 
Kalb  street,  in  front  of  Baker's  drug  store,  and  that  from  the 
time  he  first  saw  it  the  driver  had  time  enough  to  stop  be- 
fore he  got  to  the  phaeton.  These  witnesses,  however,  had 
no  knowledge  or  experience  whatever  of  the  hand- 
ling of  cars  or  of  operating  the  brakes,  and  it  must  ^"^  ,1^' 
be  conceded  that,  as  they  testify  to  no  specific  act  b«imi. 
of  negligence,  their  mere  opinion  as  to  whether  or 
not  the  driver  might  or  might  not  have  been  able  to  stop  the 
<:ar  in  time,  on  a  descending  grade,  was  of  little  importance. 
Traction  Co.  v.  Bernheimer,  125  Pa.  St.  615,  38  Am.  &  Eng. 
R.  Cas.  487.  Mr.  Holland  says,  "  if  the  driver  had  not  looked 
down  De  Kalb  street,  he  does  not  suppose  that  the  accident  '- 
would  have  happened."  This  is  substantially  all  of  the  tes- 
timony on  part  of  the  plaintiff  bearing  upon  the  question  of 
thedelendant's  negligence,  and  upon  this  meager  and  unsatis- 
factory proof  the  court  submitted  that  question  to  the  jury. 
Mathias  was  both  driver  and  conductor  of  the  car,  and  when 
be  was  crossing  De  Kalb  there  was  no  one  in  front  of  him  on 
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the  track,  and  no  one  offering  to  cross.  Under  the  circum- 
stances, it  was  certainly  no  act  of  negligence  to  ob- 
]>*r»dut'i  serve  whether  there  were  passengers  desiring  to 
Cm!iU«Uob  ^'^^^'^  ^^^  ^^'^^  °"  ^^^^  crossing.  There  is  no  evi- 
far  j»rj.  dence  that  his  attention  was  unnecessarily,  or  for  any 
unreasonable  time,  withdrawn  from  a  view  of  the 
track.  Nor  is  there  any  evidence  that  he  failed  to  apply  the 
brakes  promptly  and  energetically  when  the  exigency  arose. 
No  witness  has  suggested  that  the  driver  did  anything  which 
he  should  not  have  done,  or  that  he  failed  to  do  anything- 
which  he  could  have  done,  to  avert  the  accident.  On  the 
contrary,  the  proof  on  both  sides  is  consistent,  clear,  and 
positive  that  the  brakes  were  applied  at  once.  Mr.  Bemdt 
says  he  heard  the  clink  of  the  brake,  and  noticed  that  the 
driver  put  on  all  his  force.  Whatever  may  have  been  the 
distance  between  the  car  and  the  phaeton  when  Mrs.  Thomas 
undertook  to  cross  the  track,  (ana  this  is  variously  stated  by 
the  witnesses,)  it  is  plain  that,  notwithstanding  the  efforts  of 
the  driver  to  stop  the  car,  the  collision  occurred.  Upon  this 
state  of  facts  we  are  of  opinion  that  the  court  erred  in  sub- 
mitting the  question  of  the  defendant's  negligence  to  the  jury. 
There  was  not,  we  think,  sufficient  evidence  to  justify  an  in- 
ference of  the  negligent  act  alleged. 

But,  assuming  that  the  conductor,  by  an  ordinary  or  an  ex- 
traordinary effort,  could  have  stopped  his  car  in  time  to  pre- 
vent the  injury,  a  question  still  arises  as  to  whether 
watriirton  *"^  "^^  ^^^  plaintiff  was  not  also  guilty  of  negligence 
M«ii(eiM.  in  attempting  to  cross  the  track  in  front  of  a  mov- 
ing car.  The  car  was  confined  in  its  course  to  the 
rails.  It  could  be  turned  neither  to  the  right  nor  the  left. 
It  was  running  at  the  usual  rate  of  four  or  five  miles  an  hour, 
upon  a  descending  grade,  and  could  not  be  stopped  as  readily 
or  as  quickly  as  her  horse,  which  was  moving  at  a  slow  walk. 
She  knew  that  a  car  was  coming,  and  was  near,  for  she  ad- 
mits  that  she  was  warned  by  the  bells  ;  but  the  phaeton  was 
curtained,  and  the  curtains  were  down,  and  she  could  not  see 
the  car  until  her  horse  was  turned  upon  the  track.  The  car 
she  says  was  30  feet  distant,  and  she  had  reason  to  think 
there  was  no  risk,  and  that  she  had  time  tocross.  Shewould 
seem  to  have  taken  the  chances  and  assumed  the  risk.  As- 
suming that  it  was  the  duty  of  the  driver,  in  order  to  prevent 
collision,  to  use  ordinary  and  reasonable  efforts  to  stop  the 
car,  the  company,  upon  the  facts  of  this  case,  was,  we  think, 
only  responsible,  if  responsible  at  all,  for  wanton  neglect,  of 
which  there  is  not  the  slightest  proof.  The  plaintiff  was 
without  doubt,  according  to  the  testimony  of  her  own  wit- 
nesses, guilty  of  negligence  in  driving  her  phaeton  right  in 
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front  of  a  moving  car.  She  had  a  right  to  drive  on  the  pub- 
lic streets,  and  at  any  point  over  the  company's  tracks,  for 
they  were  laid  in  the  street ;  but  in  doing  so  she  was  held  to 
the  exercise  of  ordinary  care.  The  company,  also,  had  a 
right  to  run  their  cars  upon  their  tracks  longitudinally  with 
the  street,  at  such  reasonable  rate  of  speed  as  was  consistent 
with  the  safety  of  the  travelling  public;  indeed,  in  a  certain 
sense,  the  company  has  precedence  over  the  ordinary  travel, 
for,  their  cars  being  confined  to  the  track,  other  vehicles  must 
of  necessity  turn  out,  and  give  the  cars  opfiortunity  to  pass. 
The  plaintiff  knew  that  cars  were  passing  and  repassing  upon 
these  tracks,  and  before  undertaking;  to  cross  she  was  bound 
to  look  and  see  that  no  car  was  coming  with  which  she  might 
collide.  She  cannot  be  excused  from  this  duty  because  the  cur- 
tains were  down,  and  she  could  not  see;  that  very  fact  called  for 
a  more  carefulobservation,  especially  as  she  had  been  warned 
by  the  bells-  The  distance  she  was  in  front  of  the  car  at  the 
time  is  variously  stated  by  the  witnesses,  but  the  whole  cur- 
rent of  the  testimony  shows  that,  although  the  brakes  were 
promptly  applied,  and  the  speed  of  the  car  checked,  yet  the 
collision  occurred. 

When  the  plaintiff's  case  was  closed,  the  defendant  moved 
for  a  compulsory  non-suit,  and  the  court  refused  the  motion. 
While  this  action  of  the  court  is  not,  nor  could  not  be,  as- 
signed for  error,  yet  the  views  expressed  by  the 
learned  judge  of  the  court  below  as  the  ground  of  8iii>t«r 
refusal  illustrates  in  the  clearest  manner  the  error  J^","'^7" 
into  which  he  appears  to  have  fallen  in  his  charge  ,,ul*i°."' 
to  the  jury.  He  says:  "Whilst  it  is  undoubtedly  rtnsuaii. 
true  that  contributory  negligence  on  the  part  of 
the  plaintiff  would  defeat  a  recovery,  as  1  understand  the 
law,  although  she  may  have  been  negligent  in  her  manner  of 
entering  upon  the  tracks  of  this  railroad  company,  yet  if  the 
driver  of  toe  car,  when  he  was  a  sufficient  distance  from  her 
to  have  averted  the  accident,  could  have  done  it,  it  was  his 
duty  to  do  so.  Although  she  may  have  been  an  original  tres- 
passer in  going  upon  the  track,  and  have  been  negligent  in 
crossing  in  the  manner  she  did,  it  was  his  duty,  if  ne  could 
have  done  50,  to  have  averted  this  accident.  If  he  saw  her 
about  to  cross,  and  did  not  take  proper  measures  to  stop  the 
speed  of  his  car  :  if  it  was  through  his  neglect,  after  he  dis- 
covered that  she  was  upon  the  track,  that  the  accident  oc- 
curred,— she  would  be  entitled  to  recover."  The  learned 
judge,  it  is  true,  very  properly  charged  the  jury  that  if  the 
injury  were  caused  by  the  negligence  of  Mrs.  Thomas,  or  if 
her  negligence  contributed  in  any  manner  to  it,  she  could 
not  recover :  but  this  instruction  seems,  in  each  instance,  to 
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have  been  qualified  by  the  statement  that,  although,  by  her 
failure  to  look,  she  may  have  placed  herself  in  a  place  of 
manifest  danger  in  front  of  the  car,  yet  it  was  the  duty  of 
the  driver,  observing  the  situation,  to  stop  the  car,  and  '\(  by 
any  means  he  could  nave  done  so,  and  did  not,  the  company, 
notwithstanding  her  negligence,  was  responsible  in  damages 
for  the  injury,  "  although  in  this  case,"  says  th^  learned  judge 
in  his  charge,  "  you  should  find  that  this  lady  might  have 
attempted  to  cross  this  track  at  what  might  have  appeared 
to  be  an  unsafe  distance,  yet  if,  being  in  that  position,  the 
driver  of  the  street  car  should  have  seen  her,  or  did  see  her, 
and  could  have  stopped  his  car  in  time  to  avert  the  accident, 
it  was  his  duty  to  nave  done  so  ;  and,  if  he  did  not,  his  com- 
pany would  be  liable  for  damages.  Therefore,  as  a  result  of 
this,  if  you  should  find  that  this  accident  was  occasioned  by 
the  negligence  of  Mrs.  Thomas,  she  cannot  recover,  no  mat- 
ter to  what  extent  that  negligence  contributed  to  the  acci- 
dent ;  if  it  contributed  in  any  manner  she  cannot  recover." 
"  But,"  he  continues,  "  if  it  was  occasioned  by  the  failure 
of  this  street  car  driver  to  stop  his  car,  if  he  could  have  done 
;so,  then  she  could  recover,  and  the  company  is  liable." 

It  is  plain,  we  think,  that  Mrs.  Thomas,  by  her  own  neg- 
ligent act,  had  no  right  to  impose  extraordinary  duty  or  ob- 
ligation upon  the  defendant.  If  instead  of  a  street  car  this 
had  been  a  train  of  railroad  cars,  running  at  the  usual  rate 
of  speed,  and  approaching  a  road  crossing,  with  the  custom- 
ary warning  and  signals,  it  would  certain!)^  not  be  pretended 
that  this  lady  would  have  been  justified  in  going  upon  the 
track  with  her  phaeton,  in  case  of  injury,  if  she  could  after- 
terwards  show  that  the  train  might  somehow  have  been 
stopped  in  time  to  prevent  the  injury.  This  would  dispense 
witn  the  whole  doctrine  of  contributory  negligence,  as  de- 
clared in  the  decisions  of  this  court.  If  the  plaintiffs  neg- 
ligence contributed  to  the  injury,  under  the  facts  of  this  case, 
she  cannot  recover.  This  is  too  well  established  in  Penn- 
■  sylvania  to  admit  of  any  question,  or  to  require  the  citation 
of  authorities. 

In  establishing  the  negligence  of  the  company,  the  burden 
of  proof  is  upon  the  plaintiff,  and  we  think  she  has  failed  in 
establishing  a  state  of  facts  from  which  negligence 
proof.'"  could  be  fairly  inferred;  and,  although  she  is  not 
required  to  prove  the  absence  of  contributory  neg- 
ligence in  the  first  instance,  it  is  incumbent  upon  her  to  show 
a  case  clear  of  contributory  negligence  on  her  part,  and  this 
she  has  not  done.  Her  own  testimony,  taken  with  that  of 
her  own  witnesses,  clearly  convicts  her  of  negligence,  which 
was  the  principal,  if  not  the  sole,  cause  of  the  injury. 

The  judgment  is  reversed. 
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StTMt  Railwayt— Collition  of  Car  WKh  Other  Vahlclai.— See  Connolly  v. 
Knickerbocker  Ice  Co.  iN.  Y.).  39  Am.  &  Eng.  R.  Cas.  441.  note  444. 

Injury  to  Fireman  dy  Collision  of  Truck  with  Car, — A  fireman,  who  was 
unable  to  dress  himself  completely  before  starting  for  a  fire,  proceeded  to 
do  SO  while  riding  upon  a  rapidly  driven  ladder  truck,  and  in  so  doing 
threw  one  leg  over  the  side  piece  and  between  the  rounds  of  a  ladder,  but 
only  (or  the  purpose  of  holding  on  while  adjusting  his  belt.  While  he  was 
in  that  position  the  truck  came  into  collision  with  a  street  car.  and  the  lad- 
der was  pushed  back  upon  the  truck  and  injured  him.  Held,  in  an  action 
against  the  street  railway  company  to  recover  for  such  injuries,  that  it 
could  not  be  said,  as  a  matter  of  law,  that  he  was  not  in  the  exercise  of  due 
care.     Magee  v.  West  End  St.  R.  Co.,  151  Mass.  240. 

Colliiion  ofStrtei  Car  With  Dray^Miicakulntion  of  Distance.— VihtK. 
in  an  action  by  the  driver  of  a  dray,  against  a  street  railway  company,  to 
recover  damages  for  personal  injuries,  the  testimony  of  the  plaintiff  showed 
no  negl^ence  on  the  part  of  the  companies' employes,  but  merely  a  mis- 
calculation of  distance  on  the  pprt  of  both  the  plaintitf  and  the  driver  of 
the  car,  it  was  not  error  to  enter  a  judgment  01  nonsuit.  Patton  v.  Phil- 
adelphia Traction  Co..  132  Pa.  St.  76. 

Collision  of  Car  Tvith  Wagon  Injuring  Person  Standing  by. — In  Koch  v. 
St.  Paul  City  R.  Co.  (Minn..  Feb.  10,  1891).  48  N.  VV.  Rep.  191,  the  action 
was  brought  by  Koch,  to  recover  of  the  defendant,  damages  for  personal 
injurfcs  causetf  by  alleged  negligence  of  defendant  in  operating  one  of  its 
street  cars.  The  evidence  on  the  trial  showed  that  while  tne  plaintiff 
who  was  a  market  gardener,  was  standing  near  his  wagon  outside  the 
markethouse  on  Seventh  street,  St.  Paul,  one  of  defendant's  cars,  which 
was  being  driven  along  the  street,  collided  with  a  farmer's  wagon  standing 
near  the  car  track,  throwing  the  wagon  forward  against  plaintiff's  wagon, 
which  struckpiainliff.  throwing  him  down,  and  inflicting  the  injuries  com- 
plained of.  There  was  evidence  that  the  wagon  collided  with  was  standing 
still  when  struck,  and  so  near  the  track  that  the  car  could  not  possibly 
pass  clear  of  it.  Htld.  that  the  evidence  on  the  (question  of  the  defendant's 
negligence  made  the  case  a  proper  one  for  the  jury,  and  their  verdict  can- 
not be  disturbed. 

Collision  -with  Wagon—E-vidence  to  Shcnv  A'fgliginct.—ln  Northside  St. 
R.  Co.  v.  Want,  (Texas  Court  of  Appeals,  Nov.  12.  1891),  15  S.  VV.  Rep.  40, 
it  was  held  that  where  a  car  which  collided  with  a  wapon  on  the  track  was 
ninningatits  usual  speed,  and  it  did  not  appear  that  the  driver  saw  or 
could  have  seen,  the  danger  of  a  collision,  nor  that  he  could  have  averted 
it  after  the  danger  became  apparent,  the  evidence  failed  to  establish  neg- 
ligence, negligence  cannot  be  inferred  from  the  mere  fact  that  there  was  a 
collision. 


Cornell 


Detroit  Electric  Railway  Co. 

{Sl  Michigan,  4ps) 
El«ctrtc    Railway— Frlehtening    Hone— Contributory     Negligence.— The 


Elaintiff.  with  full  knowledge  of  the  situation  and  danger,  drove  a  young 
orse  alongside  of  an  electric  street  railway,  for  the  express  purpose  -• 
testing  him  to  see  how  he  would  act.    The  horse  took  frit; ht  at  an  i 
proacning  train,  and  ran  away  and  injured  the  plaintiff.    Ndd,  that  plai 
iff's  contributory  n^ligence  was  a  bar  to  a  recovery  for  the  injuries 
ceived. 
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Error  to  Wayne  County  Circuit  Court. 
Action  to  recover  damages  for  personal  injuries.     Defend- 
ant brings  error. 

Russeu  &  Campbell,  for  appellant. 
James  H.  Pound,  for  appellee. 

Grant,  J. — The  defendant  owns  and  operates  an  electric 
railway  upon  Dix  avenue,  in  the  city  of  Detroit,  under  author- 
ity granted  by  the  city.  At  the  time  of  the  acci- 
dent complained  of,  the  street  was  not  paved  ;  the  c**  "■*•*- 
track  was  laid  in  the  center,  and  was  several  inches  higher 
than  the  roadway  upon  either  side,  thereby  rendering  it  some- 
what difficult  for  persons  to  drive  from  one  side  to  the  other, 
except  at  the  street  crossing.  The  situation  of  Dix  avenue, 
and  of  the  streets  crossing  it  near  where  the  accident  oc- 
curred, is  as  follows : 


The  land  in  the  vicinity  was  open  common,  except  three 
houses  situated  at  the  corner  of  Dix  and  Military  avenues. 
Plaintiff  had  a  horse  and  buggy,  and  was  driving  on  the  right 
hand  side  of  the  street.     His  statement  is  substantially  asfol- 
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lows:  He  had  crossed  Campbell  avenue,  and  was  within 
about  25  feet  of  Cavalry  avenue,  when  he  saw  the  cars  coming 
around  the  bend,  about  350  feet  distant.  He  stopped  his- 
horse,  put  up  his  hand  as  a  signal  to  stop  the  train,  jumped 
out  of  his  buggy,  and  took  his  horse  by  the  head.  He  judged 
that  the  cars  were  about  half  way  down  when  he  caught  his 
horse  by  the  head,  and  that  they  were  slowing  down.  The 
horse  began  to  exhibit  signs  of  fear,  and  he  led  him  across- 
the  sidewalk  into  the  open  field.  The  horse  dragged  plaintiff 
around  the  open  field,  and  finally  turned,  and  dragged  him 
across  the  street  onto  the  track,  where  plaintiff  felland  was. 
injured,  and  the  horse  ran  away.  When  the  horse  began  to 
run  with  the  plaintiff,  thecar,  according  to  his  own  testimony, 
was  about  150  feet  distant,  and  slowing  down,  and  stopped 
before  reaching  the  point  in  the  street  wTiere  plaintiff  stopped 
his  horse.  The  testimony  on  the  part  of  the  defense  was  that 
the  person  in  charge  of  the  car  saw  plaintiff  when  about  400 
feet  distant ;  that  he  saw  signs  that  the  horse  was  frightened  ; 
that  he  rung  the  gong  when  nearing  the  bend,  which  state- 
ment is  not  disputed  ;  that  he  ran  slowly  for  about  250  feet, 
when  he  brought  the  car  to  a  stop;  that  the  horse  did  not 
cross  the  track,  but  that  he  came  back  over  the  sidewalk  into 
the  street,  then  turned  around,  and  ran  across  the  sidewalk 
again  into  the  open  lot ;  that  plaintiff  stumbled  on  the  side- 
nralk  as  the  horse  was  going  over  it  the  second  time ;  and 
that  ail  usual  and  necessary  precautions  were  taken  by  the 
defendant's  servants.  The  negligence  alleged  is  that  defend- 
ant did  not  observe  sufficient  caution  in  coming 
around  the  bend  to  alarm  plaintiff,  so  as  to  enable  ^'^'^'I"'' 
him  to  avoid  the  trouble  complained  of;  but  that,  tt^iau.  *" 
without  notice,  and  at  a  great  rate  of  speed,  it 
caused  its  cars  to  come  suddenly  around  the  bend  as  plaintiff 
was  approaching.  There  is  no  evidence  that  any  other  notice 
than  the  noise  produced  by  the  running  of  the  cars  and  the 
ringing  of  the  gong  would  have  been  of  any  avail,  nor  that 
there  was  not  sufficient.  Plaintiff  has  not  even  suggested  the 
necessity  of  any  other  notice.  But  an^-  question  of  notice  is- 
eliminated  from  the  case  by  the  plaintiff's  own  tes- 
timony. He  was  familiar  with  the  situation.  He  PuuuiTi 
had  driven  there  before,  and  had  had  trouble  with  ^I^,^°^7 
other  horses.  He  was  on  the  lookout,  and  saw  the  »,r  to  ne«T- 
cars  as  soon  as  they  reached  the  bend.  Any  addi-  •u. 
tiona!  noise  for  the  purpose  of  giving  notice  would 
certainly  have  tended  to  increase  his  horse's  fright,  without 
being  of  any  possible  use.  The  record  fails  to  show  any  neg- 
ligence  on  the  part  of  the  defendant.  The  rate  of  speed  is 
not  shown  to  have  been  unusual,  or  excessive.    The  horse' 
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evidently  became  restive  and  somewhat  frightened  when  the 
cars  first  appeared  in  sight,  350  or  400  feet  distant.  Defend- 
ant's servants  in  charge  of  the  cars  were  not  under  obligations 
to  immediately  stop  them.  They  had  fulfilled  their  duty  by 
commencing  to  run  more  slowly.  If  such  companies  were 
obliged  to  stop  their  cars  at  that  distance  upon  seeing  a  horse, 
with  his  owner  holding  him  by  the  head,  in  apprehension  of 
fright,  or  in  actual  fright,  they  could  not  meet  the  demands 
or  the  requirements  of  public  travel.  The  defendant  had  an 
equal  right  to  the  use  of  the  street  with  its  cars  as  plaintiff 
with  his  horse.  Each  was  bound  to  exercise  due  care  and 
caution;  and  this  the  defendant  did.  It  was  evidently  the 
sight  of  the  moving  cars,  not  their  speed,  that  frightened  the 
horse.  They  were  from  1 50  to  200  feet  distant  when  plaintiff 
and  his  horse  went  over  the  sidewalk  into  the  common.  It  is 
difficult  to  see  how  the  defendant's  servants  were  under  any 
Je^l  obligation  to  act  differently  from  what  they  did. 

The  plaintiff  is  not  entitled  to  recover  on  his  own  statement 
He  toolc  his  horse,  three  years  old,  which  was  unused  to  the 
place  or  the  cars,  and  for  the  purpose  of  trying  him.  He 
testified  :  "  I  never  had  the  horse  there  before.  I  wanted 
to  see  how  he  acted."  He  knew  the  danger  of  his  horse  be- 
coming frightened,  and  yet  he  took  him  into  this  dangerous 
place  knowing  that  the  cars  were  coming.  There  was  ample 
opportunitv  for  him  to  have  turned  into  another  street  where 
there  was  less  danger  in  subjecting  his  horse  to  the  sight  of 
the  cars.  It  was  also  admitted  upon  the  hearing  that  there 
were  other  streets  by  which  he  might  have  reached  his  des- 
tination. It  is  common  knowledge  that  such  vehicles,  when 
first  seen  in  motion,  have  a  tendency  to  frighten  animals. 
When  one  deliberately  drives  into  such  a  place  as  this  was, 
with  a  full  knowledge  of  the  situation  and  danger,  for  the  ex- 
press purpose  of  testing  his  horse,  he  is  guilty  of  contributory 
negligence,  and,  under  the  decisions  of  this  court,  is  not  en- 
titled to  recover.  This  disposal  of  the  case  renders  it  un- 
'necessary  to. discuss  the  other  assignments  of  error.  The 
judgment  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  of  both  courts.     The  other  justices  concurred. 

StrMt  RAilwaj~Fri(htening  HorHi.— See  Peoples'  Pass.  R.  Co.  ».  Hazel 
(Pa.),  43  Am.  &  Eng.  R.  Cas.  400. 

In  North  Side  St.  R.  Co.  v.  Tippins,  (Tezas  Ct.  of  App..  Nov.  I.  1890),  14 
S.  W,  Rep.  1067,  it  appeared  that  the  plaintiff  hitched  his  team  to  a  post 
on  a  street  occupied  by  an  electric  street  railway.  The  defendant's  electric 
street  car  in  passing,  frightened  the  horses  which  broke  loose  and  ran  away. 
The  driver  of  the  street  car,  at  the  time  of  the  accident,  was  sounding  a 
gong  while  the  car  was  moving  along  the  track.  This  noise  waa  made  to 
warn  persons  of  the  approach  of  the  car,  and  to  prevent  accidents.  Htld, 
that  it  could  not  be  said  that  the  accident  was  caused  by  the  negligence  of 
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the  street  car  company.  The  court  said  :  "  We  conclude,  therefore,  that 
the  sounding  of  the  gong  did  not  constitute  negligence.  Appellant  had 
the  legal  right  to  operate  its  street  cars  upon  said  street,  and  could  only 
be  liable  in  damages  for  injury  caused  by  the  carelessness  of  those  operating 
them.  It  was  not  shown  that  the  driver  of  the  car  was  aware  that  ap- 
pellee's horses  were  frightened,  and  would  probably  break  loose  and  cause 
injury  to  appellee's  property  unless  he  ceased  to  sound  the  gong.  In  other 
'words,  it  was  not  made  to  appear  by  the  evidence  that,  by  the  use  of  ordi- 
.  nary  care  and  prudence,  the  driver  of  the  car  could  have  prevented  the 
injury.  It  was  the  duty  of  the  driver  to  watch  the  track  upon  which  the 
car  was  being  propelled,  and  to  avoid  collisions  and  accidents  upon  the 
track.  He  was  not  required,  we  think,  to  keep  a  lookout  for  teams  not 
upion  or  appro^hing  the  track.  He  might  well  act  upon  the  presumption 
that  teams  not  upon  or  approaching  the  track,  but  which  were  standing  on 
the  sides  of  the  street,  were  seemingly  hitched,  or,  if  not  so  hitched,  were 
not  liable  to  become  frightened  and  run  off.  Hargis  v.  St.  Louis,  A.  &  S. 
R.  Co..  75  Tex.  !3,  Because  the  evidence  fails  to  show  a  good  cause  of 
action,  the  judgment  is  reversed  and  the  cause  is  remanded. ' 

Injury  CauMd  by  Defective  Street  Railway  Track. — In  Nivette  ■v.  New  Or- 
leans City  &  L.  R.  Co.,  (Louisiana,  Dec.  1;.  1890),  8  So.  Rep.  581,  it  was 
held  that  where  a  wagon  is  driven  from  a  street  railway  track,  and  the  oc- 
cupant is  thrown  from  it  by  the  jolt  of  the  wagon,  incident  only  to  the 
turning  out  of  the  track,  the  railroad  company  is  not  responsible  in  dam- 
ages. The  proof  of  the  general  bad  condition  of  the  street  alone  is  not 
sufficient  for  the  plaintiff  to  recover.  The  proof  must  be  specific  that  the 
accident  was  caused  by  the  defect  in  the  street  specially  alleged  and  re- 
ferred to  in  the  petition  as  the  immediate  cause  of  the  accident. 

In  Cowan  v.  Muskegon  R.  Co.  (Mich.  Sup.  Ct.,  Feb.  27.  iSoi).  48  N.  W. 
Rep.  166,  it  appeared  that  at  the  time  of  the  accident  the  defendant  street 
railway  companv  was  engaged  in  extending  and  laying  its  tracks,  and  had 
excavated  and  dug  up  the  ground  in  a  certain  street.  Plaintiff's  buggy 
was  being  driven  upon  that  street  in  the  night  time  and  coming  upon  a 
heapot  dirt  thrown  up  by  the  company,  was  capsized  and  injured.  Plaint- 
ifl's  declaration  failed  to  allege  that  the  earth  was  allowed  to  remain  in  the 
street  for  an  unreasonable  time,  or  that  there  were  no  lights  or  barriers. 
Held,  that  there  could  be  no  recovery,  since  it  was  not  negligence  on  the 

?irt  of  the  defendant  merely  to  excavate  while  engaged  in  laying  its  tracks, 
he  court  said  :  "  We  think  the  court  should  have  directed  a  verdict  for 
the  defendant.  In  the  ordinary  course  of  operating  its  street  railway  the 
defendant  was  engaged  in  repairing  and  laying  its  track,  which  it  had  the 
undoubted  right  to  do  ;  and  it  was  not  negligence  for  it  to  excavate  and 
throw  upearth  while  thus  engaged.  The  proofs  do  not  show  that  theearth 
was  allowed  to  remain  therefor  an  unreasonable  time,  nor  does  the  decla-  - 
ration  allege  that  it  was  allowed  to  remain  there  in  the  night  time,  or  with- 
out lights  or  barriers.  Again,  the  declaration  avers  that  Call  was  driving 
at  the  time  of  the  accident,  while  the  proofs  showed  that  the  young  lady 
was  driving,  and  the  declaration  contains  no  averment  that  she  was  exer- 
cising due  care.  Not  only  is  there  a  material  variance  between  the  decla- 
ration and  the  proofs,  but  the  declaration  fails  to  set  forth  a  causeot  action. 
The  judgment  is  reversed  and  a  new  trial  granted." 
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United  Electric  R.  Co.  et  al. 


{Tennessee  Supreme  Court,  December  7,  tSgo^ 

Electric  Street  Railway — Live  Wire — Injury  to  Hone. — A  broken  telephone 
wire  fell  across  ihe  trolley  wire  of  an  electric  street  railway,  and  while  resting 
-upon  it,  plaintiff's  horse,  being  driven  along  tbe  street,  came  into  contact 
with  It,  and  was  instantly  killed.  There  was  no  guard  wire  over  the  trolley 
wire,  and  the  condition  of  the  telephone  wire  was  such  as  to  arrest  the  at- 
tention of  prudent  men.  Held,  that  both  the  telephone  company  and  the 
railway  company  were  liable  for  the  injury. 

Appeal  from  Circuit  Court,  Davidson  County. 
Steger,   Washington  &  Jackson  and   Vertrees  &  Vertrees,  for 
appefiants. 
Jokn  L.  NoUh,  [or  appellee. 

TURNEY,  C.  J. — Shelton's  horse  was  killed  by  coming  in 
contact  with  a  wire  of  the  telegraph  and  telephone  company, 
.  which  had  fallen  across  the  trolley  wire  of  the 
€4M>ut«4.  electric  railway  company.  The  wire  of  the  tele- 
phone company  had  become  much  impaired.  The  falling  of 
a  wall  of  a  burning  building  broke  a  pole  of  the  telephone 
company,  breaking  the  wires  at  several  points.  At  the  point 
of  the  accident,  the  telephone  wires  crossed  the  railway  track 
above  the  trolley.  A  broken  wire  fell  across  the  trolley  wire, 
and,  while  resting  on  it,  the  horse  came  in  contact  with  it, 
and  was  instantly  killed.  There  was  no  guard  wire  over  the 
trolley  wire.  Tlie  case  was  tried  by  the  circuit  judge  with- 
out  the  interyention  of  a  jury.  The  condition  of  the  tele- 
phone wire  was  such  as  to  arrest  the  attention  of  a  prudent 
man  engaged  in  the  business  of  either  company.  The  circuit 
judge  found,  under  the  facts,  that  both  companies  were  guilty 
Baikc».  °^  negligence,  and  responsible  for  the  loss,  and 
puiMitfii-  gave  judgment  accordingly.  The  judgment  is 
s»i.  correct.     \Vhile  it  was  the   primary  duty  of  the 

telephone  company  to  see  that  its  wires  were  in  a 
reasonably  safe  and  sound  condition,  and  protected  against 
the  contingency  of  falling,  it  was  also  a  duty  of  the  electric 
•company  to  see  that  its  trolley  was  in  like  manner,  protected 
from  such  contingency.  While  it  was  the  duty  of  the  one 
company  not  to  use  unsound  and  unprotected  wires,  it  was 
equally  the  duty  of  the  other  not  to  operate  its  road  under 
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such  defective  machinery.  It  might  as  well  insist  that  it  was 
not  responsible  for  damages  resulting  from  the  fall  of  a  hang- 
ing rocK  which  it  had  constantly  recognized  as  threatening 
to  fait,  or  of  a  dead  tree  which  it  had  frequently  noticed  with 
decayed  and  giving  roots,  and  knew  would  fall  in  the  first 
wind  or  rain.  The  obligation  to  see  that  its  road  was  in  good 
repair,  and  its  machinery  in  safe  operating  order,  is  not  con- 
fined to  the  immediate  and  abstract  presence  of  either,  but 
extends  to  all  surroundings  that  may  depreciate  the  security 
of  either.  Both  companies  knew  of  the  unprotected  trolley, 
and  the  consequences  of  a  contact  of  the  wires  of  the  one 
withthoseof  the  other.  Both  knew  of  the  unsoundness  likely 
to  produce  a  fall  of  the  one  upon  those  of  the  other.  Both 
were  bound  to  guard  against  such  likelihood,  and,  having 
failed  to  do  so,  are  liable.    Affirmed. 


Waterbury  Horse  R.  Co. 

{Conructicut  Supreme  Court  of  Errors,  March  20,  iSpr.) 

N^igencs — Province  of  Courton  Jurj— Questions  of  Law  and  Tact. — In' 

cases  involving  the  question  of  negligence  where  the  general  rule  of  con- 
duct is  alone  applicable,  and  there  is  no  particular  standard  of  care,  and 
where  the  facts  found  are  of  such  nature  that  the  trier  must  csercise  a 
sound  discretion  based  upon  his  experience,  not  only  upon  the  question 
Twhat  did  the  parties  do  or  omit,  under  the  circumstances,  but  upon  the 
furtherqueslion,  what  would  a  prudent  man  have  done  under  those  circum- 
stances, and  especially  where  the  factsarcof  such  a  nature  that  fair  minded 
men  might  come  to  different  conclusions  upon  the  latter  question. — the  in- 
ference of  negligence  is  one  to  be  drawn  by  the  tr'er,  and  not  by  the  court 
as  a  matter  oflaw.  Such  inference  will  be  treated  by  the  Supreme  Court 
as  one  of  fact,  which  will  not  be  reviewed  where  the  facts  have  been  prop- 
erly found,  unless  the  record  shows  that  some  rule  of  law  has  been  vio< 
laCed. 

Appeal  from  VVaterbuiry  District  Court, 
y,  ONeill,  for  appellant. 
G.  E.  Terry,  for  appellee. 

Torrance,  J.— This  is  an  action  brought  to  recover  dam- 
ages for  an  injury  caused  to  the  plaintiff  by  the  negligence  of 
the  defendant  in  the  management  of  oneofits  horse 
cars  on  a  public  highway.  The  case  was  defaulted  *^™  ■»»»•*• 
and  heard  in  damages.  The  court  below  made  a  finding  of 
the  subordinate  and  evidential  facts,  bearing  upon  the  ques- 
tion of  the  negligence  of  the  defendant,  and  the  contributory 
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negligence  of  the  plaintiff,  and  then  added  the  following  :  "  I 
find  tnat  the  defendant  was  not  negligent  in  running  the  car 
in  the  manner  above  described,  unless  the  foregoing  Tacts  con- 
stitute negligence.  On  the  foregoing  facts,  however,  I  find 
that  the  plaintiff  was  guilty  of  contributory  negligence,  and 
'therefore  assess  to  him  seventy-five  dollars  only,  as  nominal 
damages.  If  the  plaintiff  was  not  in  the  above  recited  facts 
guilty  of  contributory  negligence,  his  injuries  were  of  such  a 
character  that  he  should  recover  sixfold  the  assessed  dam- 
ages. "  Upon  the  trial  below  the  plaintiff  made 
of'mrM^"  certain  claims  upon  matters  of  law,  which  are  set 
BMord.  forth  in  the  record.     Four  of  the  six  reasons  of  ap- 

peal filed  in  this  case  are  based  upon  the  assumed 
fact  that  the  court  below  decided  these  claimsadversely  to 
the  plaintiff.  But  the  record  neither  expresslv,  nor  by  neces- 
sary implication,  discloses  any  such  fact,  For  aught  that 
appears,  the  court  below  took  the  view  of  the  law,  as  ex- 
pressed in  these  claims,  which  the  plaintiff  asked  it  to  take. 
This  court,  upon  an  appeal,  cannot  consider,  any  error  as- 
signed in  the  reasons  of  appeal,  unless  "  it  also  appears  upon 
the  record  that  the  question  was  distinctly  raised  at  the  trial, 
and  was  decided  by  the  court  adversely  to  the  appellant's 
claims."  Gen.  St.  §  1135.  We  cannot,  therefore,  consider 
the  matters  set  forth  in  the  last  four  reasons  of  appeal. 

This  leaves  to  be  considered  only  the  first  two  reasons  of 
appeal,  which  are  stated  as  follows  :  "  (i)  The  court  erred  in 
deciding  that  the  defendant,  on  the  facts  found,  was  not  neg- 
ligent.  (2)  In  deciding  that  the  plaintiff  was  guilty  of  con- 
tributorv  negligence. 

The  plaintiff  claims  that  the  conclusions  of  the  trial  court 
upon  the  facts  found,  as  to  the  negligence  of  the  defendant, 
and  the  contributory  negligence  of  the  plaintiff,  are 
Tj^w*fl>diu  inferences  or  conclusions  of  law,  which  may  be  re- 
viewed by  this  court  upon  an  appeal,  and  the  de- 
fendant's claims  thafthey  are  inferences  or  conclusions  of 
fact,  which  cannot  be  so  reviewed.  If  the  plaintiff  is  right 
in  his  claim,  this  court  can  and  ought  to  review  the  conclu- 
sions aforesaid.  If  the  defendant  is  right,  there  is,  properly, 
no  question  presented  upon  the  record  for  the  consideration 
of  this  court.  Whether,  in  a  given  case  involving  the  ques- 
tion of  negligence  of  either  the  plaintiff  or  defendant,  the  con. 
elusion  or  inference  of  negligence  drawn  by  the  trier  or  triers  ■ 
is  one  which  this  court  has  or  has  not  the  power  to  review, 
is  always  an  important,  and  often  a  difficult,  question  to  deter- 
mine. Its  importance  arises  from  the  fact  that  in  the  former 
case  such  conclusion  may,  upon  review,  be  either  sustained 
or  set  aside  by  this  court ;  while  in  the  latter  case  such  con- 


byGoogle 


VOL.  46]  NEGLIGENCE — QUESTION  FOR  JURY.  20g 

elusion,  whether  drawn  correctly  or  not,  is,  generally  speak- 
ing, final  and  conclusive.  The  difficulty  of  determining 
wnether  the  conclusion  belongs  to  one  or  the 
other  of  these  classes  arises,  in  part  at  least,  from  ^"^("Ij. 
the  complex  nature  of  negligence,  as  a  legal  con-  „„,. 
ception,  and  the  fact  that  the  word  "  negligence  " 
is  frequently  used  for  only  a  part  of  this  complex  conception. 
"  Negligence,  like  ownership,  is  a  complex  conception.  Just 
as  the  latter  imports  the  existence  of  certain  facts,  and  also 
the  consequence  (protection  against  all  the  world)  which  the 
law  attaches  to  those  facts,  the  -former  imports  the  existence 
of  certain  facts,  (conduct,)  and  also  the  consequence  (liability) 
which  the  law  attaches  to  those  facts.  "  Holmes,  Com.  Law, 
p.  115.  This  conception  involves,  as  its  main  elements,  the 
subordinate  conceptions  of  a  duty  resting  upon  one  person 
respecting  his  conduct  towards  others,  a  violation  of  such 
duty,  through  heedlessness  or  inattention  on  the  part  of  him 
on  whom  it  rests  ;  a  resulting  legal  injury  or  harm  to  others 
as  an  effect ;  and  the  legal  liability  consequent  thereon.  Ac- 
cordingly, as  a  legal  conception,  "  negligence  "  has  been  de- 
fined as  follows  :  "  A  breach  of  duty,  unintentional,  and  prox- 
imately producing  injury  to  another  possessing  equal  rights.  " 
Snsith,  Neg.  p.  i.  But  neither  in  text  books,  nor  in  judicial 
decisions,  is  the  word  "negligence"  used  at  all  times  as 
standing  lor  all  the  elements  of  this  entire  complex  concep- 
tion. When  in  courts  of  law,  the  principal  question  is,  what 
■was  the  conduct?  it  is  customary  and  perhaps  allowable,  to 
say  that  the  question  of  negligence  is  one  of  fact,  to  be  deter- 
mined by  the  trier,  and,  when  the  question  principally  re- 
spects the  duty  or  the  liability,  to  say  that  it  is  a  question  of 
law.  When,  therefore,  in  text  book's,  or  in  adjudged  cases, 
the  assertion  is  made  that  the  "question  of  negligence"  is  a 
"  question  of  fact, "  or  is  a  "  question  of  law,  "  or  is  a  "  mixed 
question  of  law  and  of  fact,"  no  confusion  of  thought  will 
result,  if  the  sense  in  which  the  word  "  negligence  "  is  used 
in  the  particular  instance  be  ascertained,  and  this,  in  most 
cases,  may  be  readily  determined  from  the  context. 

But  another,  and  perhaps  the  chief,  cause  of  the  difficulty 
of  determining,  in  a  given  case,  whether  the  conclusion  as  to 
negligence  is  one  01  law  or  of  fact,  arises  from 
another  source,  which  we  will  now  consider.  The 
conception  of  negligence, as  we  have  seen,  involves 
the  idea  of  a  duty  to  act  in  a  certain  way  towards  others, 
and  a  violation  of  that  duty  by  acts  or  conduct  of  a  contrary 
nature.  The  duty  is  imposed  by  law,  either  directly  by  es- 
tablishing specific  or  general  rules  of  conduct  binding  upon 
all  persons,  or  indirectlv,  through  legal  agreements,  made  by  , 
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the  parties  concerned.  It  is  with  duties  not  arising  out  of 
contract  that  we  are  here  concerned.  There  is  further  in- 
volved,  in  the  legal  conception  of  negligence,  the  existence 
of  a  test  or  standard  of  conduct,  with  which  the  given  con- 
duct is  to  be  compared,  and  by  which  it  is  to  be  judged. 
The  question  whether  the  given  conduct  comes  up  to  the 
standard  is  frequently  called  the  question  of  negligence. 
The  result  of  comparing  the  conduct  with  the  standard  is 
generally  spoken  of  as  "  negligence,"  or  "  the  finding  of  neg- 
figence,'  Negligence,  in  tnis  last  sense,  is  always  a  conclu- 
sion or  inference,  and  never  a  "fact,"  in  the  ordinary  sense 
of  that  word.  When  the  question  of  negligence,  in  the  above 
sense,  can  be  answered  by  the  court,  it  is  called  a  question  of 
law,  and  the  answer  is  called  an  inference  or  conclusion  of 
law ;  when  it  is  and  must  be  answered  by  a  jury  or  other 
trier,  it  is  generallv  called  a  question  of  fact,  and  the  answer 
is  called  an  inference  or  conclusion  of  fact.  Where  the  law 
itself  prescribes  and  defines  beforehand  the  precise  specific 
conduct  required,  under  given  circumstances,  the  standard  by 
which  such  conduct  is  to  be  judged  is  found  in  the  law. 
When,  in  such  a  case,  the  conduct  has  been  ascertained,  the 
law,  through  the  court,  determines  whether  the  conduct 
comes  up  to  the  standard.  The  rules  of  the  road,  some  of 
the  rules  of  navigation,  and  the  law  requiring  the  sounding 
of  the  whistle  or  the  ringing  of  the  bell  of  a  locomotive  ap- 
proaching a  grade  crossing,  at  a  specified  distance  therefrom, 
may  serve  as  instances  ofthis  kmd.  Of  course,  if,  in  cases 
of  this  kind,  one  of  the  parties  injures  another,  he  is  not  nec- 
essarily absolved  from  blame,  by  showing  a  compliance  with 
the  specific  rule  of  law,  for  it  may  be  that  while  so  doing  he 
neglected  other  duties  which  the  law  imposed  upon  him. 
But  when  the  only  question  is  whether  the  ascertained  con- 
duct comes  up  to  the  standard  fixed  by  the  specific  rule  or 
law,  the  conclusion,  inference,  or  judgment  that  it  does  or 
does  not  is,  as  we  have  said,  one  of  taw.  A  question  of  law, 
in  the  true  sense,  is  one  that  can  be  decided  bv  the  applica- 
tion, to  the  specific  facts  found  to  exist,  (here  tiie  conauct  of 
some  person,  and  the  circumstances  under  which  he  acted  or 
omitted  to  act,!  of  a  pre-existino;  rule.  Such  a  rule  must  con- 
tain a  description  of  the  kind  of  circumstances  to  which  it  is 
to  apply,  and  the  kind  of  conduct  required.  Terry,  Angio- 
Amer,  Law,  par.  72. 

In  such  cases,  as  this  court  said  in  substance  in  Hayden  i', 
Allyn,  55  Conn.  289.  the  evidence  exhausts  itself  in  pro'ducing 
the  facts  found.  Nothing  remains  but  for  the  court,  in  the 
exercise  of  its  legal  discretion,  to  draw  the  inference  of  lia- 
bility or  non-liabitity,  and  this  inference  or  conclusion  can. 
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in  such  cases,  always  be  reviewed  hy  this  court.  Clear, cases 
oi  this  kind  usually  present  no  difficulty.  As  applicable  to 
most  cases,  however,  the  law  has  not  provided  specific  and 
precise  rules  of  conduct;  it  contents  itself  with  laying  down 
some  few  wide,  general  rules.  The  rule  that  all  persons 
must  act  and  conduct  themselves,  under  all  circumstances,  as 
a  man  of  ordinary  prudence  would  act,  under  like  circum- 
stances, is  an  illustration  of  this  class  of  rules  of  laws.  The 
g-eneral  rule  of  conduct  is  not  a  standard  of  conduct,  in  the 
same  sense  in  which  a  fixed  rule  of  law  is  such  a  standard. 
In  most  cases,  where  it  must  be  applied,  the  principal  con- 
troversy is  over  the  question,  what  would  have  been  the 
conduct  of  a  man  of  ordinary  prudence,  under  the  circum- 
stances? Manifestly  the  rule  itself  can  furnish  no  answer  to 
that  question  in  such  cases.  "The  rule  usually  propounded, 
to  act  as  a  reasonable  and  prudent  man  would  act  in  the  cir- 
cumstances,  still  leaves  open  the  question  how  such  a  man 
would  act."  lii.  It  is  also  a  varying  standard.  "  In  dan- 
gerous situations,  ordinary  care  means  great  care ;  the 
greater  the  danger  the  greater  the  care  required ;  and  the 
want  of  the  degree  of  care  required  may  amount  to  culpa- 
ble negligence."  Knowles  v.  Crampton,  55  Conn.  344.  This 
general  rule  has  rightly  been  called  "  a  featureless  general- 
ity," but,  from  the  necessity  of  the  case,  it  is  the  only  rule  of 
law  applicable  in  the  great  majority  of  cases  involving  the 
question  of  negligence.  The  law  cannot  say  beforehand  how 
the  man  of  ordinary  prudence  would  act,  or  ought  to  act, 
under  all  or  any  probable  set  of  circumstances.  But  in  cases 
involving  the  question  of  negligence,  where  this  general  rule 
of  conduct  is  the  only  ruleof law  applicable,  it  may,  and  some- 
times does,  happen  that  the  conduct  under  investigation  is 
so  manifestly  contrary  to  that  of  a  reasonably  prudent  man, 
or  is  so  plainly  and  palpably  like  that  of  such  a  man,  that  the 
genera!  rule  itself  may  be  applied  as  a  matter  of  law,  by  the 
court,  without  the  aid  of  a  jury  ;  that  is,  the  conduct  may 
be  such  that  no  court  could  hesitate  or  be  in  doubt  concerning 
the  question  whether  the  conduct  was  or  was  not  the  conduct 
of  a  person  of  ordinary  prudence,  under  the  circumstances. 

The  difference  between  the  classes  of  cases  where  the 
court  can  thus  apply,  the  general  rule  of  conduct,  and   those 
wherein  it  must  be  applied  by  the  jury,  is  well  il- 
lustrated in  the  following  extract  from  the  opinion   CM«ii«h.fB 
of  the  supreme  court  of  the  United  States  in  the  p"r,"MS'' 
•case  of  Sioux  City  &  P.  R.  Co.  v.   Stout,  17  Wall,  whcnjin 
(U.  SX  657.     "  If  a  sane  man  voluntarily  throws  ■■■»-*■■ 
himself  in  contact  with  a  passing  engine,  there  be-  *^'"*"'* 
ing  nothing  to  counteract  the  effect  of  this  action,  it  may  be 
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ruled  as  a  matter  of  law  that  the  injury  to  him  resulted  from 
his  own  fault,  and  that  no  action  can  be  sustained  by  him  or 
his  representatives.  So,  if  a  coach  driver  intentionafly  drives 
within  a  few  inches  of  a  precipice,  and  an  accident  happens, 
negligence  may  be  ruled  as  a  question  of  law.  On  the  other 
hand,  if  he  had  placed  a  suitable  distance  between  his  coach  and. 
the  precipice,  but  by  the  breaking  of  a  rein  or  an  axle,  which 
could  not  have  been  anticipated,  an  injury  occurred,  it  might 
be  ruled,  as  a  question  of  law,  that  there  was  no  negligence 
and  no  liability.  But  these  are  extreme  cases.  The  rapge 
between  them  is  almost  infinite  in  variety  and  extent.  It  is 
in  relation  to  these  intermediate  cases  that  the  opposite  rule 
prevails.  Upon  the  facts  proven  in  such  cases,  it  is  a  matter 
of  sound  judgment  and  discretion,  of  sound  inference,  what 
is  the  deduction  to  be  drawn  from  the  undisputed  facts.  Cer- 
tain facts  we  may  suppose  to  be  clearly  established,  from  which 
one  sensible,  iqipartial  man  would  infer  that  proper  care  had 
not  been  used,  and  that  negligence  existed  ;  another  equally 
sensible  and  equally  impartial  man  would  infer  that  proper 
care  had  been  used,  and  that  there  was  no  negligence.  It  is- 
this  class  of  cases,  and  those  akin  to  it,  that  the  law  commits 
to  the  decision  of  a  jury."  The  line  of  division  between  these 
two  classes  of  cases  is  by  no  means  a  fixed  and  well  defined 
one.  Close  cases  will  occur  where  courts  may  well  differ  in 
opinion  as  to  whether  they  lie  on  one  side  or  on  the  other  of 
the  boundary  line.  "  Legal,  like  natural,  divisions,  however 
clear  in  their  general  oulfine,  will  be  found,  on  exact  scrutiny, 
to  end  in  a  penumbra  or  debatable  land."  Holmes,  Com. 
Law,  p.  127.  Now,  the  difficulty  of  determining  whether  a 
conclusion  or  inference  of  negligence  js  one  "of  tact"  or  one 
■'  of  law,"  as  these  phrases  are  commonly  used,  arises  mainly 
in  this  intermediate  class  of  cases.  In  such  cases,  the  law 
itself  furnishes  no  certain,  specific,  sufficient  standard  of  con- 
duct, and,  of  necessity,  leave  the  trier  to  determine,  both  what 
the  conduct  is,  and  whether  it  comes  up  to  the  standard,  as 
such  standard  exists  in  the  mind  of  the  trier.  In  a  case  of  this 
kind,  the  inference  or  conclusion  of  the  trier,  upon  the  ques- 
tion whether  the  ascertained  conduct  does  or  does  not  come 
up  to  such  standard,  is,  as  we  have  said,  called  a  "question 
01  fact,"  and,  generally  speaking,  it  cannot  be  reviewed  by 
this  court.  If  such  inference  is  drawn  by  a  jury,  it  is  final 
and  conclusive,  because  their  opinion  of  what  a  man  of  ordi- 
nary prudence  would  or  would  not  do,  under  the  circum- 
stances, is  the  rule  of  decision  in  that  special  case.  If  drawn 
by  a  single  trier,  as  it  may  be,  under  our  system  of  law,  it  is 
equally  final  and  conclusive  for  the  same  reason.  In  every 
such  case,  the  trier,  for  the  time  being,  adopts  his  own  opin- 
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ion,  limited  only  by  the  general  rule  of  what  the  man  of  or- 
<linary  prudence  would  or  would  not  do,  under  the  circum- 
stances, and  make  such  opinion  the  measure  or  standard  of 
the  conduct  in  question.  This  view  of  the  subject  is  forcibly 
put  by  COOLEY,  J.,  in  the  case  of  Detroit  &  M.  R.  Co.t-.  Van 
Steinburg,  17  Mich.  90,  wherein  he  says;  "  When  the  judge 
-decides  tnat  a  want  of  due  care  is  not  shown,  he  necessarily 
fixes  in  his  own  mind  the  standard  of  ordinary  prudence,  and 
measures  the  plaintiff's  conduct  by  that.  He  thus  makes  his 
own  opinion  of  what  the  prudent  man  would  do  a  definite 
rule  01  law."  And,  in  speaking  of  this  same  matter,  the 
supreme  court  of  Pennsvlvania  uses  the  following  language  : 
"  When  the  standard  sliifts  with  the  circumstances  of  the 
case,  it  is,  in  its  very  nature,  incapable  of  being  determined 
as  a  matter  of  law  and  must  be  submitted  to  the  jury.  There 
are,  it  is  true,  some  cases  in  which  a  court  can  determine 
that  omissions  constitute  negligence.  They  are  those  in 
which  the  precise  measure  of  duty  is  determinate,  the  same 
under  all  circumstances.  When  tne  duty  is  defined,  a  fail. 
ure  to  perform  it  is,  of  course,  negligence,  and  may  be 
so  declared  by  the  court.  But  where  the  measure  of  duty 
is  notunvarymg,  where  a  higher  degree  «f  care  is  demanded 
under  some  circumstances  than  under  others,  where  both 
the  duty  and  the  extent  of  performance  are  to  be  ascer. 
tained   as  facts,  a  jury  alone  can  determine  what  is  negli- 

fence,  and  whether  it  has  been  proved.  Such  was  this  case, 
he  question  was  not,  alone,  what  the  defendants  had  done 
or  left  undone  ;  but,  in  addition,  what  a  prudent  and  reason- 
able man  would  ordinarily  have  done  under  the  circumstances. 
Neither  of  these  questions  could  the  court  solve."  And  later 
00,  in  the  same  opinion,  in  Qommenting  upon  a  case  cited  by 
the  plaintiS,  the  court  says:  "  Even  if  the  court  might,  in 
that  case,  have  declared  the  effect  of  the  evidence,  it  must 
have  been  because  the  duty  of  the  defendants  was  unvarying, 
and  well  defined  by  the  law.  Here  the  standard  of  duty  was 
to  be  found  as  a  fact,  as  well  as  the  measure  of  its  perform- 
ance." McCully  V.  Clark,  40  Pa.  St.  399.  In  his  boolc  on  the 
common  law,  Judge  Holmes  speaks  as  follows  :  "  When  a 
case  arises  in  whicn  the  standard  of  conduct,  pure  and  simple, 
is  submitted  to  the  jury,  the  explanation  is  plain.  It  is  tnat 
the  court,  not  entertaining  any  clear  views  of  public  policy  " 
applicable  to  the  matter,  derives  the  rule  to  be  applied  from 
dady  experience,  as  it  has  been  agreed  that  the  great  body  of 
the  law  of  tort  has  been  derived.  But  the  court  further  feels 
that  it  is  not  itself  possessed  of  sufficient  practical  experience 
to  lay  down  the  rule  intelligently.  It  conceives  that  twelve 
men,  taken  from  the  practical  part  of  the  community,  can  aid 
its  judgment."     Holmes,  Com.  Law.  p.  123. 
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In  treating  of  contributory  negligence,  Mr.  Beach,  in  his 
work  on  that  subject,  says  :  "  In  the  ultimate  determination 
ol  the  question  whether  the  plaintifE  was  guilty  of  contribu- 
tory negligence,  two  separate  inquiries  arc  involved :  First, 
what  was  ordinary  care,  under  the  circumstances?  Second, 
did  the  conduct  of  the  plaintiff  come  up  to  that  standard? 
With  respect  to  the  standard  of  ordinary  care,  it  is  notalways 
a*^xed  standard.  In  many  cases  it  must  be  found  by  the  jury. 
In  such  a  case,  each  of  these  inquiries  is  for  the  jury.  They 
must  assume  a  standard,  and  then  measure  the  plaintiS's  con- 
duct by  that  standard.  Whenever  the  standard  is  iixed,  and 
when  the  measure  of  duty  is  precisely  defined  by  law,  then  a 
failure  to  attain  that  standard  is  negligence  in  law,  and  a  mat- 
ter with  which  the  jury  can  properly  have  nothing  to  do." 
Beach,  Contrib.  Neg.  p.  459,  §  163.  The  distinction  between 
these  two  classes  of  cases  is  a  fundamental  one,  and  not  one 
of  mere  form.  It  is  sometimes  said  that,  where  all  the  facts 
are  found,  the  mode  of  stating  the  inference  or  conclusion  of 
negligence  will  make  it  one  of  law  or  fact,  as  the  case  may  be. 
But  this  clearly  is  not  so.  No  mere  mode  of  statement, 
whether  found  in  a  special  verdict  or  in  a  special  plea,  or  in 
a  finding  of  facts,  can  convert  the  one  into  the  other,  lo 
Beers  I/.  Housatonic  R.  Co.,  19  Conn.  566,  this  court  said: 
"  If  it  were  competent  for  the  defendants  to  have  availed 
themselves  of  a  want  of  ordinary  and  reasonable  care  on  the 
part  of  the  plaintiff  by  a  special  plea,  and  that  plea  should 
allege  merely  the  facts  or  circumstances  on  which  the  defend- 
ant claims  that  the  court  should  have  declared  to  the  jury 
that  such  want  of  care  was  proved,  or  if  they  had  been  found 
in  a  special  verdict  by  the  jury,  it  is  quite  clear  that  such  plea 
or  verdict  would  be  unvailable  to  the  defendants  on  theques- 
tion,  for  the  reason  that  the  one  would  allege,  and  the  other 
would  find  only  evidence  of  the  fact  in  issue,  and  not  the  fact 
itself."  In  Williams  v.  Clinton,  28  Conn.  264,  this  court  said : 
"  Under  the  pleadings,  the  issue  presented  nothing  but  a 
question  of  fact — was  there  or  not  culpable  negligence  on  her 
part?  We  cannot  permit  such  a  question  to  be  taken  from 
the  jury,  the  legal  and  constitutional  tribunal,  by  the  defend- 
ants specially  reciting  the  evidence  adduced  on  the  trial,  and 
claiming  that  the  court  shall  instruct  them  as  to  its  legal  ef- 
fect. Such  a  course  would  speedily  put  an  end  to  all  jurv 
trials."  In  Fiske  v.  Forsyth,  etc.,  Bleaching  Co.,  57  Conn. 
1 19,  this  court  said  :  "  The  only  error  assigned  in  this  case 
is  that  the  court  below  held  that,  '  upon  the  facts  found,  the 
defendants  were  guilty  of  negligence  in  leaving  their  horses 
unhitched,  and  unattended,  in  the  manner  described.'  The 
finding  of  the  court  states  all  the  lacts  with  great  particular- 
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ity.  *  »  *  But  the  question  of  negligence  cannot  thus  be 
made  a  question  of  law.'  In  the  following  cases  the  findings 
of  facts  were  substantially  similar  in  form  to  the  finding  of 
facts  in  the  case  at  bar,  yet  this  court  held,  and  rightly,  that 
it  had  no  power  to  review  the  conclusion  as  to  negligence. 
Daniels  v.  Say  brook,  34  Conn.  377;  Congdon  v.  Norwich,  37 
Conn.  414 ;  Young  v.  New  Haven,  39  Conn.  435 ;  Brennan  v. 
Fair  Haven  &  W.  R.  Co.,  45  Conn.  284 ;  Davis  v.  Town  of 
Guilford,  55  Conn.  356,  18  Am.  &  Eng.  Corp.  Cas.  281.  On 
the  other  hand,  where  special  findings  of  fact  were  made,  and 
from  those  facts  the  trial  court  formally  drew  the  conclusion 
as  to  negligence,  this  court,  notwithstanding  the  form  of  the 
finding,  held  the  conclusions  to  be  conclusions  of  law,  and  re- 
viewea  them.  Beardsley  v.  Hartford,  50  Conn.  520,  4  Am. 
&  Eng.  Corp.  Cas.  595  ;  Nolan  v.  New  York  &  N.  H.  R.  Co., 
53  Conn.  461,  25  Am.  tS  Eng.  R,  Cas.  342  ;  Bailey  v.  Hartford 
&  C.  V.  R.  Co.,  56  Conn.  444,  37  Am.  &  Eng.  R.  Cas.  483 ; 
Dyson  V.  New  York  &  N.  E.  R.  Co.,  57  Conn.  g. 

It  is  frequently  supposed  or  assumed  that  it  makes  some 
diSerence  in  this  matter  whether  the  case  is  tried  to  the  jury 
or  to  the  court,  but  this  is  not  so,  Whether  the 
trier  is  one  man  or  twelve  men  makes  no  difference.  wketh»r 
If  the  case  is  such  that  the  trier,  and  not  the  law,  ™™M'iluM. 
must  determine  whether  the  conduct  in  question  t«ri«i. 
is  or  is  not  that  of  the  prudent  man,  the  conclusion 
of  the  single  trier  upon  this  point  is  Just  as  binding  and  final 
as  that  of  twelve  men.  In  Shelton  v.  Hoadley,  15  Conn.  535, 
this  court  held  that  where  an  issue  of  fact  is  closed  to  the 
court,  instead  of  to  the  jury,  the  conclusion  of  the  court  can-  , 
not  be  reviewed  upon  a  bill  of  exceptions,  which  sets  out  all 
the  facts,  any  more  than  the  verdict  of  a  jury  could  be  in  like 
circumstances.  And  in  Brady  v.  Barnes,  42  Conn.  512,  it  is 
said  :  "  When  an  issue  of  fact  is  closed  and  tried  by  the  su- 
perior court,  this  court  will  not,  upon  evidence  reported,  as- 
sume  the  responsibility  of  finding,  by  inference  therefrom,  a 
fact  which  that  court  could  not  find.  The  principles  and  the 
reasons  which  protect  the  sovereignty  of  juries  over  facts, 
when  issues  are  closed  to  them,  underlie  this  right  of  auditors 
and  committees  in  chancery:  for  they  are  but  statutory  juries 
finding  facts  by  forms  of  procedure  peculiar  to  themselves." 
So.  also,  in  Stannard '^'.  Sperry,  56  Conn.  541,  it  is  said: 
"Under  our  system,  whenever  the  court,  or  a  committee  of  its 
appointment,  finds  a  fact,  such  finding  is  beyond  revision  or 
correction,  equally  with  the  verdict  of  a  jury,  if  there  be  no 
illegality  in  the  mode  of  proceeding,  and  no  intentional  wrong 
done.  Errors  of  judgment  as  to  the  value  of  property  must 
stand  uncorrected.     This  is  equally  true  of  the  finding  of  a 
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committee  appointed  to  hear  and  find  in  place  of  and  for 
the  court.  If  its  finding  of  facts  is  to  be  reviewed  in 
every  case  by  the  court,  its  hearing  becomes  a  useless  ex- 
penditure of  tabor  and  money,"  It  may  be  said  that  this  view 
of  the  subject  leaves  theparties  at  the  mercy  of  the  trier.  A 
like  objection,  taken  in  the  case  last  above  cited,  was  thus 
answered  in  the  opinion  :  "  The  defendant  suggests  that,  if 
this  be  so,  he  is  at  the  mercy  of  the  committee,  as  to  the  value 
of  his  part.  But  this  fact  does  not  vitiate  the  proceeding. 
That  every  person  shall  be  at  the  mercy  of  some  tribunal, 
both  as  to  law  and  fact,  is  the  only  reason  for  the  existence 
of  a  judicial  system," 

The  distinction  in  question,  then,  being  in  general  a  funda- 
mental   and   important    distinction,    the    question    remains 

whether  any  general  rule  exists,  the  application  of 
«■  faraiia-  which  Will  determine  in  every  case,  witn  certainty, 
*'"'"•"'    whether  the  inference  as  to  negligence  to  be  drawn 

from  ascertained  facts  is  one  of  fact  or  of  law,  in 
the  sense  explained.  Perhaps  no  such  general  rule  has  been 
or  can  be  formulated.  At  any  rate,  we  know  of  none,  and  we 
do  not  intend  in  the  present  case  to  lay  down  any  such  gen- 
■eral  rule.  But  cases  involving  the  distinction  in  question 
have  been  frequently  before  the  courts  ;  they  have  been  de- 
cided upon  principles  which  have  been,  to  some  extent,  for- 
mulated into  working  rules;  and  these  rules  can  be  applied 
■with  reasonable  certainty  in  most  cases  that  arise  in  actual 
practice.  In  his  work  on  Torts,  Judge  Cooley  states  such  a 
rule  as  follows :  "  The  proper  conclusion  seems  to  be  this :  If 
■the  case  is  such  that  reasonable  men,  unaffected  by  bias  or 
prejudice,  would  be  agreed  concerning  the  presence  or  ab- 
sence of  due  care,  the  judge  would  be  quite  justified  in  saying 
that  the  law  deduced  the  conclusion  accordingly.  If  the  facts 
are  not  ambiguous,  and  there  is  no  room  for  two  honest  and 
apparently  reasonable  conclusions,  then  the  judge  should  not 
be  compelled  to  submit  the  question  to  the  jury  as  one  in  dis- 
pute." Cooley,  Torts,  p.  670.  In  the  case  of  Detroit  &  M. 
R.  Co.  V.  Van  Steinburg,  supra.  Judge  COQLEY  stated  the  rule 
as  follows  :  "  It  is  a  mistake  to  say.  as  is  sometimes  said,  that, 
when  the  facts  are  undisputed,  tne  question  of  negligence  is 
necessarily  one  of  law.  This  is  generally  true  only  of  that 
class  of  cases,  where  a  party  has  failed  in  the  performance  of 
a  clear,  legal  duty.  When  the  question  arises  upon  a  state  of 
facts  on  \vnich  reasonable  men  may  fairly  arrive  at  difierent 
conclusions,  the  fact  of  negligence  cannot  be  determined  until 
one  or  the  olher  oi  these  conclusions  has  been  drawn  by  the 
jury.  The  inferences  must  cither  be  certain  or  uncontrovert- 
ible, or  they  cannot  be  decided  by  the  courts."     Wharton  says: 
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"  The  true  position  is  this :  Negligence  is  always  a  logical  in- 
ference, to  be  drawn  by  the  jury  from  all  the  circumstances 
of  the  case,  under  the  instructions  of  the  court.  In  all  cases 
in  which  the  evidence  is  such  as  not  to  justify  the  inference 
of  negligence,  so  that  a  verdict  of  a  jury  would  be  set  aside 
by  the  court,  then  it  is  the  duty  of  the  court  to  negative  the 
inference.  In  all  other  cases  the  question  is'  for  the  jury, 
subject  to  such  advice  as  may  be  given  by  the  court  as  to  the 
force  of  the  inference."  Whart-Neg.  §420.  The  rule  laid 
down  by  Judge  Cooley  is  substantially  like  the  one  adopted 
by  the  supreme  court  of  the  United  States  in  the  case  of  Sioux 
City  &  P.  R.  Co.  V.  Stout,  supra.  The  rule  is  thus  stated  in 
Terrj,  Anglo-Amer.  Law,  par.  72;  "The  question,  was  the 
specific  conduct  of  the  specific  person,  in  the  specific  circum- 
stances, reasonable  or  not  ?  must  usually  remain  as  a  question 
which  is  really  one  of  fact.  When  the  reasonableness  or  un- 
reasonableness of  the  conduct  is  very  plain,  the  court  will 
decide  it.  When  it  seems  to  the  court  fairly  to  admit  of 
doubt,  it  will  be  handed  over  to  the  jury."  Mr.  Beach,  in 
his  work  on  Contributory  Negligence,  pr  454,  states  the  rule 
as  follows:  "  When  the  facts  are  unchallenged,  and  are  such 
that  reasonable  minds  could  draw  no  other  inference  or  con- 
clusion from  them  than  that  the  plaintiff  was  or  was  not  at 
fault,  then  it  is  the  province  of  ttie  court  to  determine  the 
question  of  contributory  negligence  as  one  of  law."  In 
Ochsenbein  v.  Shapley,  85  N.  Y.  214,  the  court  stated  the  rule 
thus:  "  When  the  facts  are  undisputed,  and  do  not  admit  of 
different  or  contrary  inferences,  the  question  is  one  of  law  for 
the  court."  This  also  substantia Ih-  appears  to  be  the  rule  in 
Ohio  and  California,  Cleveland,  C.  &  C.  R.  Co.  v.  Crawford, 
24  Ohio  St.  631:  McKeever  v.  Market  St.  R.  Co.,  59  Cal.  294, 
19  Am.  &  Eng.  R.  Cas.  123.  It  is  perhaps  unnecessary  to  say 
that,  in  making  the  foregoing  citations  irom  text-writers  and 
decisions,  we  do  not  necessarily  adopt  or  approve  of  all  their 
conclusions,  or  the  rule  precisely  as  stated  by  them  ;  but  we 
think  some  of  the  principles  stated,  upon  which  the  rules  are 
■or  profess  to  be  based,  wilt  furnish  a  practical  guide  for  the 
solution  of  the  question  we  are  considering,  in  cases  like  the 
one  at  bar.  Manifestly  this  frequently  recurring  question 
ought  to  be  decided  upon  principle,  so  far  as  it  is  possible  to 
do  so. 

We  think  an  examination  of  the  cases  from  our  own  re- 

Eorts,  heretofore  cited,  and  of  others  therefrom,  that  might 
e  cited,  involving  the  question  of  negligence,  will  show  tnat 
this  court,  in  such  decisions,  has  applied  principles  which,  in 
most  cases  occurring  in  practice,  will  solve  the  question  under 
consideration  without  much  difficulty.     From  such  an  exara- 
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ination,  we  think  it  will  appear  that,  in  cases  involving  the 
question  of  negligence,  where  the  general  rule  of  conduct  is 
alone  applicable  ;  where  the  facts  ^und  are  of  such  a  nature 
that  the  trier  must,  as  it  were,  put  himself  in  the  place  of  the 
parties,  and  must  exercise  a  sound  discretion,  based  upon  his 
experience,  not  only  upon  the  question  what  did  the  parties 
do  or  omit,  under  the  circumstances?  but  upon  the  further 
question,  what  would  a  prudent,  reasonable  man  have  done 
under  those  circumstances?  and  especially  where  the  facts 
and  circumstances  are  of  such  a  nature  that  honest,  fair- 
minded,  capable  men  might  come  to  different  conclusions 
upon  the  latter  question,^the  inference  or  conclusion  of  neg- 
ligence is  one  to  be  drawn  by  the  trier,  and  not  by  the  court 
as  matter  of  law.  Such  an  inference  or  conclusion  will,  speak- 
ing generally,  be  treated  by  this  court  as  one  of  fact,  which 
will  not  be  ^^eviewed  where  the  facts  have  been  properly 
found,  unless  the  court  can  see  from  the  record  that  in  draw- 
ing such  inference  the  trier  imposed  some  duty  upon  the 
parties  which  the  law  did  not  impose,  or  absolved  them  from 
some  duty  which  the  law  required  of  them  under  the  circum- 
stances, or  in  some  other  respect  violated  some  rule  or  prin- 
ciple of  law.  Of  course,  we  do  not  here  mean  to  say  that  this 
court  cannot  review  such  a  conclusion  upon  an  appeal  from  a 
verdict  against  evidence,  or  that  it  may  or  may  not  do  so  upon 
a  reservation  or  other  proceeding  of  a  like  nature.  We  only 
mean  to  say  that,  in  cases  where  it  is  the  province  of  the  trier 
to  draw  the  inference  of  negligence,  ana  no  error  of  law  ia 
the  sense  explained  is  apparent  on  the  record,  error  cannot  be 
predicated  of  the  mere  act  of  the  trier  in  drawing  what  is 
supposed  to  be  an  incorrect  or  wrong  inference  from  facts 
properly  found.  We  think  these  principles  can  be  applied  to 
the  case  at  bar,  and  that  they  are  decisive  of  it. 

The  principal  facts  are  correctly  found.  They  are  some- 
what numerous,  and  the  question  of  the  negligence  of  either 
party  is  complicated  with  questions  as  to  the  con- 
ContiuioBs  duct  of  others,  and  with  the  special  facts  and  cir- 
•rtrienat  cumstances  of  the  case  of  which  the  conduct  forms 
"""'  *'  a  part.  Under  the  facts  found,  the  only  rule  ap- 
plicable  was  the  general  rule  of  conduct.  The  facts  and  cir- 
cumstances are,  we  think,  clearly  of  such  a  nature  that  a  trier 
must,  of  necessity,  measure  the  prudence  of  the  parties'  con- 
duct by  a  standard  of  behavior  which  he  himself  adopts  for 
that  case,  based  upon  his  opinion  of  the  manner  in  which  a 
man  of  ordinary  prudence  would  act,  under  the  same  circum- 
stances. The  problem  involved  in  such  an  inquiry  can  only 
be  solved  by  the  trier  placing  himself  in  the  position  of  the 
parties,  and,  in  the  light  of  his  experience  of  human  aSairs, 
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exaroiniog  all  the  facts  and  circumstances  as  they  appeared  to 
them  at  tne  time.  Furthermore,  we  think  the  facts  found  are 
of  such  a  nature  that  men  equally  honest  and  impartial  might, 
and  probably  would,  from  them  draw  different  and  opposite 
inferences  as  to  whether  due  care  was  or  was  not  exercised 
by  each  party,  under  the  circumstances.  It  is  not  apparent 
upon  the  record  that  the  court,  in  arriving  at  the  conclusions, 
as  to  negligence,  in  the  case  at  bar,  imposed  upon  either  party 
the  periormance  of  any  duty  which  the  law  did  not  impose, 
nor  that  it  did  not  require  of  thera  the  performance  of  any 
duty  which  the  law  did  Require,  nor  that,  in  any  other  respect, 
it  violated  any  rule  or  principle  of  law.  For  these  reasons 
we  think  the  case  at  bar  comes  within  the  class  of  cases  where 
the  conclusions  of  the  trier,  both  as  to  negligence  and  con- 
tributorj-  negligence,  are  regarded  as  conclusions  of  fact, 
which  this  court  cannot  review.  There  is  no  error  apparent 
upon  the  record.     The  other  judges  concur. 

Wh«n  Infarancs  of  Nagligence  if  a  Quettion  of  Fact,  and  when  of  Law. — 
See  Swift  *.  Staten  Island  Rapid  T.  Co,  (N.  Y,).  45  Am.  &  Eng.  R.  Cas.  i8o; 
Smith  V.  Savannah  F.  &  W.  R.  Co.  (Ga.),  42  hi.  105  ;  Interstate,  etc,  R. 
Co.  V.  Fox  (Kan.),  39  Id.  318  ;  Chicago,  etc..  R.  Co.  v.  Dunleavy  (111.),  39 
Id.  381. 


Borough  of  Millvale 


Evergreen  R.  Co. 

(131  Pa.  St.  J.) 

Incorporation  of  "  PaswnKer  Railway" — FranehiH  Confarred. — The  use  of 
the  term  "  passenger  railway"  in  the  title  of  an  act  incorporating  a  railway 
company  does  not  restrict  the  franchise  conferred  to  the  operation  of  a 
railway  upon  the  streets  of  a  municipality,  without  authority  to  carry  any- 
thing but  passengers,  or  to  use  sieam  cars  or  the  kind  of  rails  appropriate 
the  re  (or. 

Same-  Sufflcieney  of  Title  of  Act— The  act  entitled  "  An  Act  to  incor- 
porate the  Lawrcnceville  &  Evergreen  Passenger  Railway  Company"  was 
sufficient  to  authorize  the  passage  thereunder,  prior  to  the  constitution  of 
iS74,of  an  act  granting  a  special  charter  for  a  steam  railroad. 

Same— Title  to  Act  Supplementary  to  Former  Act,— An  act  entitled  "A 
supplement  to  an  Act  to  incorporate  the  Lawrenceville  &  Evergreen  Pas- 
senger Railway  Company,  approved  May  13,  1S71"  which  authorizes  such 
company  lo  extend  its  road,  and  gives  it  certain  additional  powers,  is  not 
unconstitutional,  by  reason  of  its  title. 

Charter  Right  to  Lay  Tracki  In  Public  Road—Consent  of  Borough  Authorl- 
tiee. — A  railroad  company  has  the  right  to  construct  and  operate  its  road 
upon  and  along  the  streets  of  an  incorporated  borough,  without  obtaining 
the  consent  of  the  borough  authorities  thereto,  where  its  charter  gives  it, 
without  qualification,  the  right  to  lay  its  tracks  upon  any  public  road. 
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Authority  to  Lay  T  Raili  tn  ^treet—Charter  Pow«r».— A  railroad  company- 
authorized  to  construct  its  tracks  in  the  public  roads,  and  to  use  steam  and 
carry  freight,  has  authority  to  lay  on  astreet  the  Trails  in  common  use,  al- 
though such  rails  be  not  expressly  authorized,  and  they  obstruct  travel, 
more  than  those  used  by  horse  railroads. 

Authority  to  Change  Qauga  of  Railroad.— A  railroad  company  not  specially 
estricted  by  its  char"        -------  .t !-.        ■_  i.  7 

r  the  character  of  i 
limits  of  its  chartered  rights. 

Bill  in  Equity  by  the  burgess  and  town  council  of  the 
borough  of  Millvale  against  the  Evergreen  Railroad  Company, 
and  the  Pittsburgh  &  Northern  Railroad  Company,  to  restrain 
defendants  from  constructing  their  road  in  the  streets  of  the 
borough,  and  from  changing  the  §;uage  of  their  tracks.  Com- 
plainant appeals  from  a  decree  dismissing  the  bill. 

Lyon  &  Shoemaker,  for  appellant. 

Johns  Mcleave,  for  appellees. 

Green,  J, — Notwithstanding  the  very  ingenious  and  elab- 
orate argument  o(  the  learned  counsel  for  the  appellant,  we 
feel  constrained  to  concur  with  the  master  and  court  below 
in  their  view  of  the  contention  between  these  parties. 

It  is  very  earnestly  argued  for  the  appellant  that  both  the 
original  act  of  incorporation  of  the  defendant  company  and 
the  supplement  thereto  are  in  hostility  with  the 
heorptraUu  provisions  of  the  constitution,  and  therefore  void. 
1»ib™7^'  The  basis  of  the  argument  as  to  the  act  of  incor- 
Fruehiu-  poration  is  that  the  title  of  the  act  conveys  a  pur- 
pose to  charter  a  passenger  railway  company, 
whereas  the  text  of  the  act  really  charters  a  steam  railroad 
company,  and  the  two  are  so  inconsistent  that  the  text  must 
fall.  If  it  were  true  that  a  passenger  railwaj'  could  only  be 
a  railway  laid  upon  the  streets  of  a  municipality,  of  a  very 
limited  extent,  propelled  only  by  horse  power,  without  au- 
thority to  carry  anything  but  passengers,  and  limited  to  the 
use  of  a  particular  kind  of  ra^l,  upon  which  steam  cars  and 
engines  could  not  be  propelled,  there  would  be  considerable 
force  in  the  argument.  But  there  is  no  such  definition  of  a 
"passenger  railway,"  and  there  never  was.  It  is  true  that 
when  passenger  railways,  located  upon  the  streets  of  cities 
and  towns,  were  first  built  and  used  they  were,  in  point  of 
fact,  usually  characterized  by  some  of  the  above  qualincations. 
But  that  circumstance  proves  nothing  as  to  the  extent  or  kind 
of  the  corporate  franchises  in  any  particular  case.  There 
was  no  general  law  at  that  time  under  which  this  class  of 
railroad  companies  could  be  incorporated,  and  hence  there 
were  no  means  of  determining  what  the  corporate  franchises 
were,  except  by  an  examination  of  the  act  01^  incorporation  in 
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each  instance.  These  were  altogether  without  uniformity. 
The  language  of  the  learned  master  in  his  report  in  this  case 
describes  them  correctly  when  he  says :  "  They  all,  like  the 
defendant  company,  existed  and  held  their  franchises  under 
and  by  virtue  oT  special  acts  of  incorporation,  and,  while  usu- 
ally confined  by  the  terms  of  their  charters  to  the  streets  of 
a  particular  town  or  city,  such  limitation  was  neither  neces- 
■  sary  nor  universal,  while  the  powers  conferred  differed  in 
scope  in  almost  every  instance;  some  companies,  for  example, 
being  confined  to  the  transportation  of  passengers  only,  and 
the  use  of  horse  power  as  a  motor,  while  others  were  per- 
mitted to  carrj'  freight  as  well  as  persons,  and  also  to  use 
steam  as  a  motive  power,"  An  inspection  of  some  .of  the 
numerous  charters  for  this  kind  of  roads,  granted,  about  the 
years  1857  to  i860,  will  show  the  greatest  possible  variety  of 
conditions  annexed  to  the  grant  of  corporate  powers  in  differ- 
ent charters.  There  being  then  no  specific  definition  of  the 
term  "passenger  railway,"  either  prescribed  by  statute  or 
existing  in  the  common  understanding,  it  follows  that  no 
necessary  inference  of  a  restricted  franchise  flows  from  the 
use  of  the  term  in  the  title  of  an  act.  In  the  case  of  Allegheny 
Co.  Home's  Appeal,  tj  Pa.  St.  77,  we  said  :  "  It  will  not  do 
therefore  to  impale  the  legislation  of  the  state  upon  the  sharp 
points  of  criticism,  but  we  must  give  each  title  as  it  comes 
before  us  a  reasonable  interpretation,  ut  res  magis  valeat  quam 
pircat.  If  the  title  fairly  gives  notice  of  the  subject  of  the 
act  so  as  reasonably  to  lead  to  an  inquiry  into  the  body  of 
the  bill  it  is  all  that  is  necessary.  It  need  not  be  an  index  to 
the  contents,  as  has  often  been  said." 

The  title  to  the  present  act  of  incorporation  gave  notice 
that  a  company  bearing  the  name  of  the  "  Lawrenceville  & 
Evergreen  Passenger  Railway  Company  "  was  to  „  ■  1 
be  incorporated.  It  was  only  the  name  of  the  com-  tio,*,J^' 
pany,  and  not  its  purpose  or  object,  that  was  de- 
scribed. The  term  "  railway  "  and  "  railroad  "  company  have 
no  different  signification.  They  are  defined  synonymously 
in  the  dictionaries,  and  arc  used  in  the  same  sense  in  the  com- 
mon language  of  men.  In  the  general  law  of  23d  May,  1878, 
(P.  L.  Ill,)  authorizing  the  incorporation  of  street  railway 
companies,  the  term  "  railway  "  and  "  railroad  "  are  used  in- 
discriminately, as  representing  the  same  thing.  Thus,  in  the 
title  it  is  "  railway  "  companies  that  are  mentioned.  In  the 
second  section  it  is  provided  that  $2,000  of  stock  for  every 
mile  of  "railroad"  shall  be  subscribed.  The  sixth  section 
provides  that  the  president  and  directors  of  any  "  railroad  " 
company  organized  under  the  act  shall  have  power  to  borrow 
money.     The  seventh  section  directs  notice  to  be  given  for 
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payment  of  instaUments  by  publication  in  one  or  more  news- 
papers published  in  the  county  where  such  "railroad  "  shall 
be  located.  This  form  of  expression  is  repeated  in  the  twelfth 
section,  and  in  tlie  thirteenth  the  corporation  created  under 
the  act  is  called  "  railroad  corporation."  In  the  fifteenth  sec- 
tion it  is  referred  to  as  a  "  passenger  railwa)'  companj-,"  and 
in  the  sixteenth  as  "street  passenger  railway,"  where  the 
structure  itself  is  described.  It  is  perfectly  clear,  therefore, 
that  in  the  legislative  sense  these  several  modes  of  expression 
are  used  to  designate  the  same  thing.  So  far  as  the  judicial 
sense  of  the  community  of  meaning  of  these  terms  is  con- 
cerned, it  is  strongly  expressed  in  the  case  of  Hestonviile, 
M.  &  F.  Pass.  R.  Co.,  z:  Philadelphia,  89  Pa.  St.  210,  in  which 
we  expressly  held. that  city  passenger  railways  were  included 
within  the  terra  "  railroads,  '  employed  in  the  act  of  May  16, 
1861,  and  that  the  provisions  of  said  act  relating  to  merger 
apply  to  said  railways.  The  act  of  1861  is  entitled  "An  act 
relating  to  railroad  companies."  It  was  argued  there,  as 
now,  that  this  title  did  not  embrace  street  passenger  railway 
companies,  and  hence  there  could  be  no  merger  of  such  under 
the  provisions  of  the  act.  But  we  held  differently.  Mr. 
Justice  Truxkev,  in  delivering  the  opinion  of  this  court, 
said:  "In  1861  all  railroads  were  incorporated  by  special 
laws,  and,  in  so  far  as  each  law  did  not  prescribe  specially, 
reference  was  made  to  the  provisions  of  the  act  of  February 
19,  1849.  This  was  common  in  charters  for  passenger  rail- 
roads as  well  as  others.  In  the  statutes  one  class  was  gen- 
erally styled  '  railroads,'  and  the  other  more  frequently,  but 
not  always, '  railways.'  These  words  are  popularly  used  as 
synonymous,  and  Webster  defines  both  alike  ;  but  this  mat- 
ters IHtle.  A  slight  examination  will  show  that  the  legisla- 
ture did  not  use  the  words  in  a  distinctive  sense."  After  re- 
ferring to  several  charters  which  combine  both  classes  of 
roads  into  one  corporation,  the  opinion  proceeds:  "These 
instances  sufficiently  indicate  that  the  legislature  indiscrimi- 
nately used  the  words  in  their  popular  sense.  It  is  true  that 
railroads  were  used  in  the  country  prior  to  their  use  on  the 
streets  of  towns,  and  that  many  differences  necessarily  exist 
in  their  regulation  and  management,  ft  is  useless  to  name 
points  of  likeness  and  unlikeness,  for  there  are  many  of  each. 
And  these  vary  in  the  same  road  when  one  part  is  in  the 
country  and  the  other  in  a  city.  Recently  narrow-gauge  rail- 
ways Have  been  introduced,  not  laid  on  streets  of  cities,  nor 
tunnelled  through  hills  and  mountains,  but  running  over  the 
latter.  AH  three  kinds  are  railways, — are  railroads.  Then, 
as  respects  the  title  of  the  act  of  1861,  it  embraces  railways 
on  streets  as  well  as  those  through  or  over  hills  and  mount- 
ains. 
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The  foregoing  expressions  must  be  regarded  as  qualifying 
certain  remarks  contained  in  the  opinion  of  this  court  in  the 
case  of  Com.  v.  Central  Pass.  R.,  52  Pa.  St.  506, 
in  which  a  distinction  between  passenger  railway  „7uhV. 
companies  and  railroads  generally  was  apparently  CHtraiPaa. 
asserted,  of  such  a  character  as  that  legislation  in-  b-Co-*i«- 
tended  for  one  class  could  not  or  would  not  em-  "■>''■''•'*■ 
brace  the  other.  We  say  "apparently,"  because  such  was 
not  the  real  meaning  of  the  court,  as  the  learned  counsel  for 
the  appellant  seems  to  think.  Our  Brother  Strong,  who  de- 
livered  the  opinion,  was  simply  interpreting  the  actual  charter 
of  a  passenger  railway  company,  in  which  there  was  nothing 
tbat  gave  it  the  right  to  use  steam  as  a  motor,  or  the  right  to 
carry  freight  as  well  as  passengers,  or,  by  consequence,  the 
right  to  use  the  heavy  high  rails  used  on  steam  roads  for 
running  locomotives  and  heavy  freight  trains.  All  this  was 
literally  true,  and  those  conclusions  were  strictly  correct, 
but  what  was  said  on  this  subject  was  said  exclusively  with 
reference  to  the  facts  of  that  case,  and,  bv  way  of  iflustra- 
tion,  the  difference  between  the  heavy  rails,  which  rise  sev- 
eral inches  above  the  surface  nf  the  street,  and  do  constitute 
a  material  obstruction  to  tiie  travel,  and  the  rail  in  ordinary 
use  in  passenger  roads,  was  selected  and  emphasized,  but 
that  was  all.  It  was  never  intended  to  say  or  to  intimate 
that  there  might  not  be  different  kinds  of  rails  for  passenger 
railway  tracks,  or  that  one  kind  of  rail  might  not  be  used, 
even  tnongh  it  were  in  a  slight  degree  more  obstructive  than 
another,  ifin  other  respects  it  were  suitable  rail  for  such  use. 
We  think  the  learned  counsel  for  the  appellant  overestimated 
the  meaning  of  the  language  quoted  in  their  argument  from 
the  opinion  in  the  case  referred  to.  If,  now,  we  turn  to  the 
language  of  the  act  of  incorporation  of  the  appellees  in  this 
case,  we  find  it  does,  in  the  most  express  and  emphatic  man- 
ner, confer  upon  the  appellees  the  right  to  use  steam  as  amo- 
tive  power,  on  and  over  any  part  of  their  road  outside  the 
limits  of  the  city  of  Pittsburgh,  and  within  those  limits  if  cer- 
tain consents  are  obtained.  We  find,  also,  that  express  power 
is  given  to  carry  freight  as  well  as  passengers  over  the  road, 
and  to  construct  such  turnouts  ana  switches  as  may  be  nec- 
essary and  pass  over  and  across  any  other  railroad  at  grade. 
In  all  these  respects  the  grant  of  powers  differs  from  that  of 
the  Central  Passenger  Railway  Company,  and  it  is  seen  at 
once  that  there  is  an  absence  of  analogy  between  that  case 
and  the  present.  It  is  true  that  in  this  case,  as  in  that,  there 
is  no  provision  as  to  the  kind  of  rails  that  may  be  used,  but 
as  the  powers  conferred  are  those  of  steam  railroads,  both  as 
to  the  motive  force  and  the  kind  of  traffic  to  be  transported. 
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there  is  a  perfectly  legitimate  inference  that  such  rails  may 
be  used  as  are  ordinarily  used  in  the  transportation  of  freight 
as  well  as  passengers,  in  cars  moved  by  steam  power.  No 
such  inference  was  legitimate  in  the  Central  Passenger  Rail- 
way Case,  because  tnere  were  no  such  powers  expressly- 
granted,  and  they  could  not  be  inferred  from  a  charter  which 
conferred  only  the  power  to  carry  passengers,  and  upon  a 
passenger  railway  to  be  laid  upon  the  streets  of  a  city.  It 
was  therefore  properly  held  that  the  right  to  lay  a  heavy  T 
rail,  such  as  is  used  on  steam  roads  authorized  to  carry  freight 
as  well  as  passengers,  did  not  exist.  In  the  present  case  the 
road  is  authorized  to  be  built  in  the  country  as  well  as  in  the 
city  and  town,  and  by  the  nearest  practicable  route  between 
terminal  points,  with  a  right  to  occupy  any  public  road  then 
or  thereafter  to  be  opened,  and,  in  this  respect  also,  it  dififers 
from  the  Central  Passenger  Railway  Case,  and  more  nearly 
resembles  the  Hestonville,  M,  &  F,  Pass,  R.  Co.'s  Case.  We 
are  clearly  of  opinion  that  the  title  of  the  act  of  1871  suffi- 
ciently expresses  a  purpose  to  charter  a  railroad  company, 
and  that  there  is  nothing  contrary  to  the  constitution  in  tlje 
text  of  the  law. 

But  the  supplement  of  1872  is  also  attacked  for  a  similar 
reason,  because  the  title  contains  no  reference  to  the  subject 

matter  of  the  act  other  than  by  reference  to  the 
dlwrj'i^*'    ^'"-'^  °'  ^^  principal  act.     But  the  answer  to  this 

objection  is  that  the  rule  governing  such  cases  is 
"  that,  where  the  legislation  in  the  supplement  is  germane  to 
the  subject  of  the  original  bill,  the  object  of  such  supplement 
is  sufficiently  expressed  in  the  title."  State  Line  &  l.R.  Co.'s 
Appeal,  77  Fa.  at.  431.  This  makes  it  necessary  to  consider 
-  only  the  character  of  the  legislation  contained  in  the  supple- 
ment. That  legislation  is  all  contained  in  two  sections,  the 
first  of  which  authorizes  the  company  by  name  to  extend  its 
road  to  the  coal  fields  of  Butler  county,  and  the  second  con- 
fers upon  the  company  all  the  powers  and  privileges  of  the 
act  of  February  19,  1849.  -AH  this  relates  to  the  Lawrencc- 
ville  &  Evergreen  Passenger  Railway  Company,  and  as  that 
is  the  name  of  the  company  chartered  by  the  act  of  1871,  to 
which  it  is  expressly  declared  to  be  a  supplement,  and  as  the 
powers  conferred  are  properly  those  which  pertain  to  rail- 
road companies,  it  cannot  be  doubted  that  the  legislation  of 
the  supplement  is  germane  to  the  subject  of  the  original  act 
of  1871.  In  the  case  of  Craig  v.  First  Presbyterian  Church, 
88  Pa.  St.42,  we  held  that  when  an  act  of  assembly  is  entitled 
a  supplement  to  a  former  act,  and  the  subject  thereof  is 
germane  to  the  subject  of  the  original  act,  its  subject  is  suf- 
ficiently expressed  to  meet  the  requirements  of  article  3,  §  3, 
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of  the  constitution.  In  view  of  these  considerations  and  de- 
cisions, we  are  clearly  of  opinion  that  both  the. act  of  1871 
and  the  supplement  of  1872  are  lawful  exercises  of  the  legis- 
lative power  not  prohibited  by  the  constitution. 

Itonly  remains  to  consider  whether  the  matters  complained 
of  in  the  bill  are  authorized  by  the  charter  and  its  supple- 
ment These  matter^  are  the  construction  of  the 
road  itself  as  a  steam  railroad,  the  change  of  gauge  A»iiHirity  i» 
from  a  narrow  gauge  to  the  full  width  of  the  ordi-  ^I!,t"t"» 
nary  steam  railway,  and  the  proposed  extension  of  md. 
the  road  beyond  its  original  limits.  The  road  was 
built  and  run  as  a  narrow  gauge  steam  railroad  upon  certain 
streetsof  the  borough  of  Millvale  for  a  number  of  years  prior 
to  the  filing  of  the  present  bill.  A  former  bill  for  an  injunc- 
tion to  restrain  the  construction  of  the  road  seems  to  have- 
been  filed  and  proceeded  with  to  a  final  decision  favorable  to 
the  company  and  adverse  to  the  borough.  From  that  deci- 
sion it  seems  no  appeal  was  taken,  and  the  occasion  of  the 
present  bill  appears  to  be  the  proposed  widening  of  the  gauge 
and  extension  of  the  road  under  the  authority  of  the  suppie- 
racnt.  As  the  authority  to  use  steam  as  a  motive  power, 
and  to  carry  freight  as  well  as  passengers,  is  clearly  given  by 
the  charter,  we  tnink  there  is  no  merit  in  the  objection  to  the 
right  of  the  company  to  construct  and  maintain  the  steam 
railroad  which  it  has  built  and  operated  thus  far.  In  point 
of  fact,  the  defendant  company  has  only  exercised  the  powers 
expressly  given  to  it  when  it  made  use  of  steam  as  a  motor^ 
and  when  it  carried  freight  as  well  as  passengers.  These 
powers  carry  with  them  the  right  to  construct  and  to  use  the- 
appliances  ordinarily  employed  for  those  purposes.  It  is. 
true  no  express  power  is  given  to  use  locomotive  engines,  or 
the  heavy  passenger  and  freight  cars  commonly  used  for  the- 
carriage  of  freignt  and  passengers,  nor  is  any  express  au- 
thority given  to  lay  the  T  rails,  which  are  also  in  common 
use  on  steam  railroads.  But  as  these  are  the  methods  which 
experience  has  established  as  appropriate,  and  indeed  essen- 
tial, in  the  carriage  of  freight  and  passengers  upon  railroads 
or  railways  with  steam  as  the  motive  power,  they  must  be 
regarded  as  authorized  by  plain  implication  from  the  grant 
oi  the  powers  in  question. 

It  is  argued  with  much  earnestness  and  force  by  the  learned 
counselfor  the  appellent,  that "  corporate  franchises- 
can  only  be  plainly  and  unequivocally  conferred,    |"'^»"'» 
and,  where  doubtexistsas  tothe  powers  claimed  by   pJ„J^/  - 
a  corporation  against  the  public,  the  construction    Mrpontiau. 
is  most  strongly  against  the  corporation  in  favor 
of  the  public."     In  support  of  this  contention  the  custora- 
46A.  &E.  R.  Cas.~i; 
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ary  citations  are  submitted  in  the  paper  book  from  Com.  v. 
Erie  &  N.  E.  R.  Co.,  27  Pa.  St.  339;  that  "  a  doubtful  charter 
does  not  exist ;  because  whatever  is  doubtful  is  decisively 
certain  against  the  corporation,"  and,  "  if  you  assert  that  a 
corporation  had  certain  privileges,  show  us  the  words  of  the 
legislature  conferring  them."  Other  citations  from  that  and 
otner  cases  are  also  presented.  They  are  entirely  correct, 
and  when  appropriate,  they  are  of  controlling  force.  But 
they  must  not  be  misused.  That  each  individual  act  done  or 
proposed  to  be  done  by  a  corporation  must  be  authorized  by 
the  express  letter  of  its  charter  is  sheer  nonsense.  Powers 
are  conferred,  and,  of  course,  therd  must  be  no  doubt  as  to 
them,  but  the  means  of  carrying  those  powers  into  operation 
follow  the  grant  of  the  powers,  and  do  not  require  express 
mention.  Take  the  present  case  as  an  illustration.  The  right 
to  use  steam  as  a  motive  power  is  expressly  given,  but  no 
power  is  given  to  use  locomotive  engines.  Nevertheless  it 
IS  too  plain  for  argument  that  the  right  to  use  locomotive  en- 
gines  undoubtedly  exists  under  the  defendant's  charter;  for 
the  right  to  carry  freight  and  passengers  over  a  railroad  or 
railway  is  given,  and  to  use  steam  as  a  motive  power,  and  in 
order  to  exercise  that  right  with  that  motive  power,  locomo- 
tive engines  are  essential,  pfobably  indispensable.  So,  too, 
the  right  to  lay  a  T  rail  for  such  a  railroad,  while  not  ex. 
pressly  given,  and  while  it  is  an  obstruction  to  travel,  is 
equally  clear  because  they  are  in  common  use  for  such  rail- 
roads. Yet  it  may  be,  perhaps  is,  possible  to  carry  both 
freight  and  passengers  over  a  flat  rail  bolted  to  longitudinal 
stringers,  or  the  oidinary  flange  rail  used  on  street  passen- 
ger railroads.  But  that  possibility  will  not  take  away  the 
right  to  use  the  more  obstructive  rail,  because  the  latter  is 
the  one  in  general  use  for  the  exercise  of  thepower  which  is 
conferred  by  the  letter  of  the  statute.  It  is  true,  also,  that  in 
the  title  of  the  defendant's  charter  it  is  named  as  a  "passen- 
ger railway  company,'.'  and  an  inference  is  sought  to  be 
drawn  that  its  powers  of  carriage  must  be  subordinated  or 
limited  to  those  ordinarily  exercised  by  that  kind  of  com- 
panies. This  would  be  certainly  so  if  there  were  no  other 
powers  expressly  conferred,  but,  as  such  other  powers  are 
expressly  conferred,  they  necessarily  carry  with  them  all  the 
customary  modes  in  which  such  powers  are  exercised.  So, 
too,  it  is  urged  that  there  was  no  power  to  change  the  gauge 
the  road  from  a  narrow  gauge  of  tnree  feet  to 
to  rhani*  *^^^  widcr  onc  in  ordinary  use.  But,  as  all  the  pow- 
issin.  ers   conferred  upon    railroad   companies   general- 

ly by  the  act  of  February  ig,   1849,  •^'^  extended 
to  the  defendant  company  by  the  second  section  of  its  sup- 
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filement,  there  is  do  force  in  the  contention.  There  is  no 
imit  to  the  gauge  of  this  company's  road  in  the  charter  or 
supplement,  and  they  would  necessarily  have  the  same  right 
to  adopt  any  gauge  m  ordinary  use,  or  that  they  might  de- 
sire, which  any  railroad  company  would  have  under  the  gen- 
eral railroad  law  of  the  state.  If  it  be  said  that  the  defend- 
ant adopted  the  narrow  gauge  at  the  time  its  read  was  built, 
and  has  used  it  ever  since  until  now,  as  is  alleged  in  the  bill, 
the  reply  is  at  once  manifest,  that  it  is  not  at  all  concluded 
by  such  original  adoption  and  continuous  use.  It  parted 
with  no  right  thereby  to  make  any  change  in  the  gauge  of 
its  track  or  the  character  of  its  rail  which  its  own  interests 
or  the  advance  in  the  science  of  railroad  building  might  sug- 
gest, always,  of  course,  within  the  limits  of  its  chartered 
rights.  It  might  as  well  be  ai^ued  against  the  proposed 
change  of  gauge  that  because  a  particular  kind  of  rail  was  in 
vogue,  and  was  actually  adopted  and  used  by  a  railroad  com- 
pany at  and  after  the  time  of  the  construction  of  its  road,  it 
cuuld  never  adopt  another,  but  was  concluded  by  its  first  de- 
vice, upon  the  theory  of  an  exhaustion  of  its  power.  It  will 
be  seen  at  once  that  such  an  argument  is  entirely  fallacious 
and  untenable.  Instead  of  such  being  the  law,  we  have  al- 
ways held  that  railroad  companies  not  only  have  the  right, 
but  are  by  law  bound,  to  make  use  of  the  latest  and  best  in- 
ventions and  appliances  tending  to  promote  the  comfort  and 
safety  of  the  public.  This  is  notably  the  case  in  the  matter 
of  spark  arresters,  and  is  equally  applicable  to  couplings  and 
other  contrivances.  The  writer  remembers  when  strap  rails, 
laid  upon  longitudinal  stringers  and  fastened  down  with 
spikes,  were  in  common  use  on  steam  railroads,  and  he  also 
remembers  that  snake  heads  at  the  ends  of  the  rails  resulted 
from  this  method,  occasioning  frequent  accidents  and  loss  of 
hfe.  When  the  T  rails  came  into  use  it  became  the  undoubted 
legal  duty  of  the  old  companies  to  abandon  the  flat  rail,  and 
use  the  new  one,  and  any  company  failing  to  perform  this 
duty  would  very  quickly  have  received  forcible  and  emphatic 
admonition  to  that  effect  both  from  juries  and  courts. 

It  is  also  alleged  in  the  plaintiff's  bill  that  ail  the  acts  of  the 
defendant,  both  in  laying  its  original  track  and  in  operating 
the  same,  and  now  in  the  proposed  change  of  gauge  coaitM  of 
and  extension  of  its  road,  were  and  are  done  with-  ixroigii 
out  the  consent  of  the  plaintiff,  and  against  its  •■tiorHi«. 
earnest  protest,  and  that  the  construction  and  oper- 
ation of  the  road  upon  the  streets  of  the  borough  is  a  great 
public  nuisance,  and  dangerous  to  the  lives  of  the  citizens, 
and  a  hindrance  to  business  on  the  streets.  Of  course  if,  by 
the  terras  of  the  charter,  it  was  neces$ary  to  obtain  the  con- 
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sent  o(  the  borough  authorities  to  construct  and  operate  the 
road  of  the  defendant  upon  the  streets  of  the  borough,  this 
point  would  be  welf  taken,  and  would  prevail.  But  no  rule 
IS  better  settled  than  that  the  power  01  the  commonwealth 
over  the  streets  and  roads  within  its  territory,  including  those 
of  its  cities  and  towns,  is  paramount  to  that  of  the  local  au- 
thorities,  and  that  right,  when  granted  to  a  railroad  company, 
is  altogether  independent  of  the  municipality  within  which  it 
is  to  be  exercised.  Said  Black,  C.  J.,  in  Com,  v.  Erie  &  N. 
E.  R.  Co.,  27  Pa.  St.  354  r  "  The  right  of  the  supreme  legis- 
lative power  to  authorize  the  building  of  a  railroad  on  a  street 
or  other  public  highway  is  not  now  to  be  doubted,  •  •  * 
If  such  conversion  of  a  public  street  to  purposes  for  which  it 
was  not  originally  designed  does  operate  severely  upon  a 
portion  of  the  people,  the  injury  must  be  borne  for  the  sake 
of  the  far  greater  good  which  results  to  the  public  from  the 
cheap,  easy,  and  rapid  conveyance  of  persons  and  property 
by  railway,  *  *  *  The  right  of  a  company,  therefore  to 
build  a  railroad  on  the  street  of  a  city,  depends,  like  the  law- 
fulness of  all  its  other  acts,  upon  the  terms  of  its  charter.  Of 
roursc,  when  the  power  is  given  in  express  words  there  can 
be  no  dispute  about  it.  It  may  also  be  given  by  implication." 
In  the  leading  case  upon  this  subject,  {/n  re  Philadelphia  &  I. 
R.  Co.,  6  Whart.  (Pa.)  25,)  Gibson,  C.  J.,  said  :  "  It  would  be 
strange,  therefore,  were  the  streets  of  an  incorporated  town 
not  public  highways,  subject  perhaps  to  corporate  regulation 
for  purposes  of  grading,  curbing,  and  paving,  but  subject  also 
to  the  paramount  authority  of  the  legisiaturein  the  regulation 
of  their  use  by  carriages,  rail-cars,  or  means  of  locomotion 
yet  to  be  invented,  and  this  without  distinction  between  the 
inhabitants  and  their  fellow  citizens  elsewhere."  In  Williams- 
port  Pass.  R.  Co.'s  Appeal,  120  Pa.  St.  i,  the  present  chief 
justice  said  :  "  It  is  not  denied  that  the  charter  of  the  ap- 
pellant's company  gives  it  the  power  to  lay  its  tracks  upon 
the  streets  in  question,  and,  if  it  were  denied,  it  would  not 
matter,  as  such  power  is  expressly  conferred.  •  *  *  There 
is  nothing  in  the  company's  charter  which  makes  the  consent 
of  councils  a  prerequisite  to  the  exercise  of  its  corporate 
powers  in  the  extension  of  its  road,"  and  we  therefore  held 
that  the  company  was  at  liberty  to  extend  its  road  without 
obtaining  sucn  consent.  In  the  present  case  the  right  to  lay 
the  track  upon  any  .public  road  then  opened,  or  thereafter  to 
be  opened,  is  expressly  given,  without  any  qualification,  and 
hence  the  consent  of  the  borough  of  Millvale  to  the  construc- 
tion and  operation  of  the  road  over  its  streets  need  not  be  ob- 
tained, and  is  a  matter  of  indifierence.  But  the  charter  does 
require  that  in  order  to  cross  the  Ewalt  Street  bridge  the  con- 
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sent  of  the  bridge  company  must  be  obtained,  and  the  right 
to  use  steam  power  in  tne  city  of  Pittsburgh  also  requires  the 
consent  of  the  bridge  company,  a  majority  of  the  property 
owners  on  Ewalt  street,  and  the  councils  of  the  city.  The 
necessity  of  obtaining  consent  in  these  special  instances  in- 
tensifies the  force  of  the  proposition  that  consent  is  unnec- 
essary for  all  the  other  purposes  of  the  defendant  in  the  ex- 
ercise of  its  franchise.  This  being  so,  it  will  be  seen  at  once 
that  the  borough  has  no  control  over  the  construction  or  op- 
eration of  the  road  within  its  limits.  The  power  of  the  de- 
fendant in  the  exercise  of  its  franchise  is  altogether  independ- 
ent of  the  borough,  and  is  of  just  as  high  and  authoritative 
origin  as  the  ri|;ht  of  the  borough  to  exist  at  all.  The  rights 
of  both  are  derived  from  the  same  source,  to  wit,  the  legisla- 
tive power  of  the  commonwealth,  and  the  company  is  not 
subject  to  the  slightest  obligation  to  go  to  the  borough  for 
consent  to  exercise  any  part  of  its  corporate  franchise.  Any 
other  doctrine  would  subordinate  the  corporate  franchise  of 
the  defendant  to  the  will  of  the  borough  councils,  and  cannot 
be  sanctioned  for  a  moment.  Upon  a  careful  consideration 
of  the  merits  ol  the  case,  we  are  persuaded  that  there  was  no 
error  in  the  action  of  the  learned  court  below,  and  we  must 
therefore  sustain  its  decree. 

Decree  affirmed,  and  appeal  dismissed,  at  the  appellant's 
cost. 

CoiKtructton  of  St»«t  Railway  withT  rallt—R«m oval  by  City.— See  appeal 
of  Easton.  S.  E.  &  N.  E.  Pass.  R.  Co.  (Fa.),  43  Am.  &  Eng.  I{.  Cas.  253. 

"Railroad"  and  "Railway"  a«  Synonomous  Tsrmi— Conttitutional  Pro- 
vision  Forbidding  Coniolidatlon   of  "Railroads"   not  Appiicabla  to  Street 

R»ilwayi.—Tliis  was  decided  by  the  supreme  court  of  Pennsylvania  in  the 
case  ot  GygerT/.  Philadelphia  City  Pass.  R.  Co.  (Appeal  of  Montgomery). 
1^  Pa.  Si.  96,  Green.  j.,said  :  ■■  It  is  undoubtedly  true,  as  we  have  several 
times  decided,  that  the  words  '  railroad  '  and  '  railway  '  are  synonymous, 
and  in  all  ordinary  circumstances  they  are  to  be  treated  as  without  distinc- 
tion of  meaning.  When  either  one  or  the  other  of  these  words  is  used  in 
a  statute,  and  the  context  requires  that  a  particular  kind  of  road  is  in- 
tended, that  kind  of  road  will  be  held  to  be  the  subject  of  the  statutory 
provision  ;  but  if  the  context  contains  no  such  indication,  and  either  of  the 
words  is  used  in  describing  the  subject  matter  the  statute  will  be  held  ap- 
plicable to  every  species  of  road  which  is  embraced  within  the  general  sense 
of  the  word  used.  All  of  this  was  decided  in  the  case  of  Hestonville, 
etc..  R.  Co.  !■.  City  of  Philadelphia,  89  Pa.  St.  210.  where  we  held  that  the 
act  of  May  16,  1861,  (P.  L,  702,)  entitled  'An  act  relating  to  railroad  com- 
panies,' and  authorizing  the  consolidation  and  merger  of  railroad  com- 
panies, embraced  within  its  meaning  street  passenger  railroad  companies 
as  well  as  steam  railroad  companies.  The  reasoning  of  the  opinion  was 
principally  upon  the  proposition  that  the  expressions  '  railroad  '  and  '  rail- 
way' were  in  fact  synonymous  terms,  and  that  there  was  nothing  in  the 
conten  of  theact  inconsistent  with  the  application  of  the  word  '  railroad  'to 
a  street  passenger  road.  It  was  conclusively  shown  in  the  opinion  that  the 
legislature  was  in  the  constant  habit  of  using  both  words  indiscriminately 
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as  expressing  the  si 
drawn  from  the  me 
intended.  It  follows  that  we  must  search  the  context  of  the  seventeenth 
article  of  the  constitution  in  order  to  ascertain  in  what  sense  the  word 
'  railroad  '  was  used  in  the  fourth  section.  It  is  the  contention  of  the  ap- 
pellant that  the  prohibition  of  the  section  against  the  amalgamation  of 
competing  roads  applies  to  street  passenger  railroad  companies  as  well  as 
to  those  of  steam  roads  :  and.  if  this  contention  is  unsound,  the  appellant 
has  no  case.  The  title  of  the  article  is  '  Railroads  and  Cai^ls. '  This  is, 
of  course,  sufficiently  comprehensive  to  embrace  all  classes  of  railroads  or 
railways,  and  we  accordingly  find  that  a  number  of  the  sections  are  applied 
to  steam  railroad  companies  exclusively,  and  at  least  one  section,  the  ninth, 
is  applied  exclusively  to  street  passenger  railway  companies.  The  first  sec- 
tion provides  that  all  railroads  and  canals  shall  be  public  highways  ;  that 
any  association  oi^nized  for  the  purpose  shall  have  the  right  to  construct 
a  railroad  between  any  points  within  the  state,  and  to  connect  at  the  state 
line  with  railroads  of  other  states :  and  that  every  railroad  company  shall 
have  the  right  to  intersect,  connect  with,  or  cross  any  other  railroad  and 
shall  receive  and  transport,  each,  the  other's  passengers,  tonnage,  and  cars 
without  delay.  It  must  be  conceded  at  once  that  this  seaion  cannot  possibly 
apply  to  street  passenger  railway  companies,  as  all  its  provisions  are  utterly 
hostile  to  such  a  thought.  Section  third  provides  that  all  individuals,  as- 
sociations, and  corporations  shall  have  equal  right  to  have  persons  and 
property  transported  over  railroads  and  canals,  and  no  unreasonable  dis- 
criminations shall  be  made  in  charges  for,  or  in  facilities  for,  transportation 
of  freight  or  passengers  within  this  state,  or  crossing  from,  or  going  to,  any 
other  state.  It  is  equally  certain  that  this  section  also  cannot  embrace 
passenger  railway  companies,  since  such  companies  are,  as  a  rule,  though  not 
always,  without  authority  to  carry  freight,  and  do  hot  extend  to  state  Unes. 
The  fifth  section  is  also  inapplicable  to  street  railroad  companies,  because  it 
imposes  disabilities  upon  carrying  companies  against  engaging  in  mining 
or  manufacturing  articles  for  transportation  over  theirroads,  and.  as  street 
passenger  companies  do  not  transport  articles  of  manufacture  over  their 
roads  as  a  regular  business,  they  are  not  included  within  the  manifest  mean- 
ing of  the  section.  The  same  remarks  apply  to  the  sixth  section,  which 
imposes  the  same  disabilities  upon  officers  as  are'iniposed  by  the  fifth  section 
upon  the  companies  themselves.  The  seventh  section  plainlv  relates  to  the 
transportation  of  merchandise  or  freights,  and  hence  is  equally  inapplicable 
to  street  passenger  companies.  The  eighth  section  prohibits  any  railroad, 
railway,  or  other  transportation  company,  from  granting  free  passes  to  any 
fiersoiis  but  officers  and  employes.  This  section  relates  to  the  carriage  of 
passengers  only,  and  it  plainly  includes  street  passenger  companies  as  well 
as  all  others,  because  it  expressly  mentions  '  railroad  '  and  '  railway  '  com- 
panies. But  because  it  uses  both  terms  ■  railroad  '  and  '  railway  a  most 
convincing  argument  arises  that  the  convention  considered  it  necessary  to 
use  both  in  order  to  embrace  both,  and  hence  it  must  be  considered  they 
did  not  intend  to  include  both  in  theothersections  where  only  one  is  used. 
The  force  of  this  argument  is  greatly  strengthened  when  we  consider  tlie 
ninth  section,  which  provides  that 'no street  passenger  railway  shall  be 
constructed  within  the  limits  of  any  city,  borough,  or  township,  without  the 
consent  of  its  local  authorities. "  It  is  perfectly  clear  that  the  convention 
did  not  regard  the  word  '  railroad '  as  synonymous  with  '  railway '  or 
'street'  passenger  railway, '  when  this  section  of  the  article  was  framed. 
It  is  equally  conclusive  that  they  were  perfectl/conscious  of  the  difference 
between  the  two  classes  of  roads,  and  that  when  they  intended  to  make 
provisions  respecting  *  street  passenger  railways, '  they  considered  it  neces- 
sary to  use  this  kind  of  phraseology  in  order  to  designate  them.    Can  tho 
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courts  do  any  less  ?  Can  we  attribute  to  them  any  other  meaning  than  the 
one  they  have,  by  well  chosen  ■  words,  clearly  expressed,  when  Ihey  desired 
to  make  provision  for  this  particular  class  of  roads  ?  Are  we  at  liberty  to 
infer,  in  considering  the  fourth  section,  where  they  made  a  provision  as 
to  railroad  and  canal  companies,  that  they  intended  by  that  mode  of 
description  to  designate  '  street  passenger  railway  companies '  as  well  ?  We 
think  not.  Having  a  full  knowledge  of  the  precise  manner  in  which  they 
considered  it  necessary  to  express  themselves  when  they  desired  to  provide 
for  '  street  passenger  railway  companies, '  we  find  that  in  the  fourth  sec- 
tion they  entirely  abs^in  from  that  mode  of  expression,  or  from  any  simi- 
lar phraseolc^y.  We  must  conclude  that  the  reason  for  such  abstention 
was  that  they  did  not  intend  to  include  them  in  the  prohibition  of  the 
fourth  section.  This  is  the  obvious  and  natural  conclusion  to  reach,  and 
we  kncjw  of  no  reason  why  we  should  not  regard  it,  and  be  governed  by  it. 
If  we  consider  the  subject  matter  of  the  fourth  section,  we  are  strengihene* 
in  the  correctness  of  this  conclusion.  It  provides  that  no  railroad,  canal, 
or  other  transportation  company,  or  the  lessees,  purchasers,  or  managers 
of  any  railroad  or  canal  corporation,  shall  consolidate  the  stock,  properly, 
or  franchises  of  such  corporation  with,  or  lease  or  purchase  the  works  or 
franchises  of,  or  in  any  way  control,  any  other  railroad  or  canal  corpora- 
tion owning,  or  having  under  its  control,  a  parallel  or  competing  line.' 

"Thcsubjectsoftheprohibition  are  railroad  and  canal  companies.  They 
are  classed  together  as  the  subjects  of  a  prohibition  common  to  both. 
Railroads  and  canals  are  means  of  transportation  which  relate  to  and  cover 
the  territory  of  the  state.  In  their  ordinary  understanding  by  the  people 
they  are  regarded  as  methods  of  carriage  o(  freights  and  passengers — 
most  largely  of  freights — between  distant  points  within  the  state,  and  to 
the  borders  of  the  state,  so  as  to  connect  with  other  similar  systems  of 
transportation  without  the  state  to  still  more  remote  points.  It  would  be 
a  most  strained  and  unreasonable  conclusion  to  hold  that  the  constitti- 
tionai  convention,  when  it  plainly,  and  for  wise  reasons,  prohibited  the 
amalgamation  of  railroads  and  canals  of  this  character,  and  parallel  or 
competing  with  each  other,  had  any  possible  reference  to  the  mere  pas- 
senger travel  over  the  streets  of  cities  and  towns.  There  is  nothing  in  the 
section  or  in  article  17  itself  indicating  that  the  convention  had  any  such 
thought  or  any  such-purpose.  There  Is  no  argument  in  support  of  such  a 
theory  except  that  which  isbasedupon  thegenerality  of  the  word 'railroad  ;" 
but  it  has  been  already  seen  that  there  is  no  necessary,  essential  force  in 
"'" ""  argument  considered  by  itself  alone;  thai  it  is  always  subject  i  -'  - 
I  of  th    '        '■•-  "■  ■ ■   -     --'-'- 


effect  of  the  context  when  considered  in  connection  ;  and  that  upon  such 
aconsiderationin  this  particular  case  it  falls  tothe  ground.  Weihink  also 
that  it  is  quite  clear  that  the  sense  of  '  competing,  which  is  the  essential 
sense  of  the  prohibition,  is  not  applicable  to  the  travel  upon  the  streets  of 
cities  and  towns  over  passenger  railways.  The  competition  by  traffic  be- 
tween distant  points  by  rival  roads  and  canals  tends  10  promote  cheap 
transportation,  and  thereby  tends  to  the  public  good  ;  but,  if  this  is  sup- 
pressed by  the  absorption  of  one  of  the  competing  lines  by  the  other,  the 
wholesome  competition  ceases  and  higher  rates  soon  result.  This  is  the 
evil  which  was  sought  to  be  prevented  by  the  fourth  section  of  the  seven- 
teenth article.  It  will  be  seen  at  once  that  it  is  inapplicable  to  the  travel 
Upon  streets  of  cities  and  towns  on  passenger  railways.  The  travel  over 
parallel  streets  is  not  necessarily  a  competing  travel.  Each  street  has 
travel  of  its  own  which  is  conducted  upo;i  its  own  railway.  That  travel 
may  be  almost  entirely  conducted  without  competition  with  the  travel  upon 
another,  though  parallel, street;  nor  do  railways  upon  parallel  streets  have 
the  same  termini.  Many  of  them,  though  running  upon  parallel  streets 
for  a  considerable  distance,  diverge  altc^eiher  from  such  a  course  at  their 
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extremities.  Two  roads  would  be  cooipetin^  if  laid  upon  the  same  street, 
And  running  in  the  same  direction,  but  that  is  not  this  case,  and  probably 
is  not  the  case  anywhere  inthe  state.  Moreover,  no  freight  is  carried  upon 
passenger  railways,  and  it  is  the  carriage  of  freight  that  was  probably  of 
principal  importance  in  the  design  of  the  fourth  article.  All  the  analogies 
which  would  liken  the  traffic  upon  the  streets  railways  with  that  upon  ibe 
railroads  and  canals  of  the  state  are  wanting,  and  hence  we  are  without 
authority  to  impose  upon  the  language  of  the  fourth  article  a  meaning 
which  does  not  reside  in  its  words,  and  which  does  not  result  by  any  ra- 
tional implication.  The  language  used  inthe  fourth  section  in  designating 
the  objects  of  its  provisions  is  precisely  the  same  as  is  used  in  all  the  other 
sections  for  the  same  purpose ;  and  when  piassenger  railways  are  intended 
to  be  indicated  a  different  phraseology  is  employed.  We  find  nothing  in 
the  fourth  section  indicating  that  the  word  '  railroad'  was  there  used  in  any 
'■other  sense  than  that  in  which  it  was  manifestly  used  in  the  other  sections ; 
and  we  are  therefore  not  at  liberty  to  give  it  any  other  meaning  than  isap- 
parent  in  those  sections.  We  think  the  court  below  was  right  in  dismissiw 
the  plaintiff's  bill.  The  decree  of  the  court  below  is  atfirmed,  and  the  bill 
of  the  plaintiff  is  dismissed  at  the  cost  of  the  appellant. 

Sterrett.  J.,  dissented." 

Plaading— "Railroad  Co."  for  <> Railway  Co. "~In  East  Tenn.,  Va.  AGa. 
R.  Co.  f.  Mahoney  ITenn.).  15  S.  W.  Rep.  652,  it  was  held  that  after  a  trial 
upon  the  merits,  a  declaration  against  the  defendant "  Railroad  Co."  may 
be  amended  so  as  Co  read  "  Railway  Co."  See  also,  Central  &  M.  R.  Co. 
■v.  Morris  (Tex.),  28  Am.  &  Eng.  R.  Cas.  jo;  Chicago,  etc.,  R.  Co.  v.  Johnson, 
13  /rf.  181. 

Right  to  Bultd  Branch  Railroad  In  Straat— D«cr«s  in  Partition— Coal  Landi. 
— ^In  partition  proceedings  the  parties  a^ee  that  the  allottees  o(  certain 
coal  land  which  had  connected  with  it  a  coal  railroad  should  have  the  right 
to  maintain  branch  railroads  from  the  former  coal  railroad  along  certain- 
streets  laid  out  on  other  portions  of  the  land,  and  a  decree  was  entered  in 
accordance  therewith,  but  no  attempt  to  build  branch  roads  was  made  for 
48  years,  during  which  time  the  coal  had  been  exhausted,  //eld.  that  the 
allottees  of  the  coal  land  have  no  right  to  build  such  branch  roads  for  gen- 
eral railroad  purposes.  Republic  Iron  Works  v.  Burgwin  (Pa.,  March  9, 
1891,)  21  Atl.  Rep.  386, 


Richmond  &  Danville  R.  Co. 

{North  Carolina  Supreme  Court,  February  16,  l8gi^ 

Junction  of  Railroads—"  At  "  a  City— Practicable  Point.— When  a  railroad 
is  empowered  to  connect  with  another  railroad  "  at  the  city  of  Charlotte,  at 
the  point  which  may  be  found  most  practicable,"  and  the  connection  is 
made  at  a  point  1,000  yards  outside  the  city  limits,  but  at  the  most  practi- 
cable point,  this  is  within  the  charter,  "Al"does  not  necessarily  mean 
"  in  "  the  citv. 

Same— Option  to  Connact  with  Either  of  Two  Roads— Location  of  Lin«r— 
When  authority  is  given  to  connect  with  the  C.  &  S.  C.  R.  R..  or  with  the 
N.  C.  R.  k.,  at  Charlotte,  and  the  railroad  locates  its  line,  and  proceeds  to 
construct  it  to  a  junction  with  the  N.  C.  R.  R.,  but  a  few  months  before  its 
completion  tothe  tatter  point  crosses  another  railroad  which  connects  with 
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the  C,  &  S.  R.  R.,  and,  by  permission  of  this  latter  railroad,  it  runs  Us  cars 
temporarily  over  it  to  the  C.  &  S.  C.  R.  R.,  (laying  down  a  third  rail,  by 
reason  of  difference  in  gauge.)  this  is  not  a  "construction  of  its  railroad  to 
a  junction  with  the  C.  &  S.  C.  R.  R.,  which  deprives  it  of  its  election  to 
connect  with  the  N.  C.  K.  R. 

filing  Map  of  Route.— Where  the  railroad  was  completed  through  the 
ifnii  in  quo  prior  to  the  act  of  1872,  {Code,  5  1952.)  it  was  not  necessary  to 
the  validity  of  the  location  that  a  map  of  the  route  should  be  filed. 

Titleto  Right  of  Way— Complotion  of  Track.— When  the  charter  provides 
that  in  the  absence  of  any  contract  the  corporation  acquires  title  to  100 
feet  on  each  side  of  the  track,  and,  if  no  claim  for  damages  is  brought  in 
two  years  (rom  the  completion  of  that  part  of  the  road,  it  is  barred,  the 
corporation  has  a  valid  title  to  the  right  of  way  as  Its  track  is  completed. 

Sama— LoH  by  Lapse  of  Time.— The  title  of  the  railroad  to  the  right  of 
way  once  acquired  cannot  be  lost  by  occupancy  as  to  any  part  of  it  by  the 
kpseoftime.    Code,  {  150. 

Appeal  from  Superior  Court,  Mecklenburg  County. 

Dowd  &  Son,  for  appellant. 

D.  Schenck-aaA  G.  P.  Bason,  for  appellee. 

Clark,  J. — Acts  Sp.  Sess.  r868,  chap,  8,  incorporated  the 
Air  Line  Railroad  of  South  Carolina,  and  authorized  it  "  to 
construct,  equip,  and  operate  its  road  within  the  c«-,t^ 
limits  of  this  state  from  any  point  on  the  South 
Carolina  line  to  such  point  on  the  Charlotte  &  South  Caro- 
lina Railroad  or  the  North  Carolina  Railroad  at  Charlotte  as 
shall  be  found  most  practicable,"  and  gave  the  company  "all 
tlie  rights,  powers,  and  privileges  conferred  on  the  Charlotte 
&  South  Carolina  Railroad  by  chapter  84,  Acts  1846-47." 
Sections  25  and  27  of  this  last  act  give  the  corporation  a  right 
of  way  of  100  feet  on  each  side  oithe  center  of  the  roadbed, 
reserving  to  the  owners  the  right  to  apply  for  an  assessment 
of  damages  within  twp  years  from  tne  completion  of  that 
part  of  the  road,  and,  if  application  is  not  made  within  that 
time,  the  claim  is  barred.  By  fi  succession  of  charters  and 
conveyances,  all  of  which  were  in  evidence  and  are  set  outin 
the  record,  the  rights  conferred  by  aforesaid  charter  of  1868 
have  been  transferred  to  and  arc  vested  in  the  Atlanta  & 
Charlotte  Air  Line  Railroad  Company,  the  principal  defend- 
ant. The  plaintiff  sues  in  ejectment  to  recover  land  occupied 
by  the  track  of  defendant  Atlanta  &  Charlotte  Air  Line  Rail- 
road, and  damages  for  use  and  occupation.  The  iociis  in  (/no 
lies  east  of  the  Atlanta  &  Charlotte  Air  Line  Railroad  Trade 
Street  Depot,  in  Charlotte,  and  between  said'depot  and  the 
Junction  of  the  Atlanta  &  Charlotte  Air  Line  Railroad  with 
the  North  Carolina  Railroad,  which  last  point  is  1,000  yards 
east  of  the  city  liniits  of  Charlotte.  The  plaintiffs  entire  tract 
lies  within  the  100  feet  from  the  center  of  the  track  of  the  de- 
fendant Atlanta  &  Charlotte  Air  Line  Railroad  Company,  and 
said  company  in  its  answer,  by  way  of  counterclaim,  sought 
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to  recover  possession  of  the  whole  of  said  loL  Two  sets  of 
issues  were  submitted  by  the  court,  one  as  to  plaintiff's  right 
to  recover  the  land  covered  by  the  roadbed  and  damages, 
the  other  as  to  defendant's  right  to  recover  the  whole  tract, 
it  being  within  the  loo  feet.  There  was  no  conflict  of  evi- 
dence,  and  the  court  instructed  the  jury  that  they  should  re- 
turn a  verdict  in  favor  of  the  defendant  upon  all  the  issues, 
and  it  was  so  entered.  The  plaintiS  excepted  to  such  direc- 
tion, and  to  the  judgment,  and  appealed.  The  plaiutiS  con- 
tends ; 

I.  That  the  Atlanta  &  Charlotte  Air  Line  Railroad  Com- 
pany, having  elected  to  construct  its  road  to  a  junction  with 
the  Charlotte  &  South  Carolina  Railroad,  could 
Jaittioxr  uQj.  afterwards  change  it  to  connect  with  the  North 
u» 'of  nllir  Carolina  Railroad,  and  asked  the  court  so  to  charge. 
But  the  evidence  did  not  support  this  view.  There 
was  no  evidence  that  the  Atlanta  &  Charlotte  Air  Line  Rail- 
road Company  ever  located  its  line  or  constructed  its  road 
to  a  junction  with  the  Charlotte  &  South  Carolina  Railroad. 
The  evidence  is  that  in  1871,  when  the  Atlanta  &  Charlotte 
Air  Line  Railroad  Company  had  completed  its  road  to  its 
Trade  Street  Depot,  at  the  north  end  of  Charlotte,  and  further 
northeastward  through  the  /ocus  in  quo.  it  found  the  Atlantic, 
Tennessee  &  Ohio  Railroad  running  from  that  point  round 
the  southwest  side  of  Charlotte  to  the  Charlotte  &  South 
Carolina  Railroad,  and,  by  consent  of  the  Atlantic,  Tennessee 
&  Ohio  Railroad,  it  used  its  track  temporarily  some  eight 
months  to  transfer  its  frei<!;ht  and  passengers,  laying  down  a 
third  rail  on  the  Atlantic,  Tennessee  &  Ohio  Railroad,  owing 
to  the  difference  in  gauge.  In  the  meantime  the  Atlanta  i 
Charlotte  Air  Line  Railroad  Company  was  prosecuting  the 
construction  of  its  line  as  located,  and  for  which  it  had  bought 
rights  of  way  straightforward  to  their  connection  with  the 
North  Carolina  Railroad  on  the  northeast  side  of  Charlotte, 
to  which  point  it  was  completed  prior  to  August,  1872.  The 
evidence  shows  no  construction  of  the  Atlanta  &  Charlotte 
Air  Line  Railroad  to  the  Charlotte  &  South  Carolina  Rail- 
road, but  a  mere  temporary  conneftion  over  another  railroad, 
and  to  make  which  the  Atlanta  &  Charlotte  Air  Line  Rail- 
road Company  had  to  run  backwards  and  over  a  part  of  its 
own  line.  Its  natural  connection  was  from  the  Trade  Street 
Depot  straightforward  to  the  North  Carolina  Railroad,  and 
the  evidence  is  that  it  had  located  and  at  that  very  time  was 
P.''°secuting  the  construction  of  its  line  to  its  junction  with 
the  North  Carolina  Railroad,  to  which  point  it  was  completed 
^'."[•^  "lonlhs  later.  Besides,  as  the  evidence  is  uncontra- 
aicted  that  when  this  temporary  connection  was  had  over  the 
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Atlantic,  Tennessee  &  Ohio  Railroad,  the  Atlanta  &  Charlotte 
Air  Line  Railroad  Company  had  already  completed  its  track 
through  the  focus  in  quo,  we  do  not  see  how  the  plaintiff  could 
be  affected  if  its  contention  that  there  had  since  been  a  change 
of  the  terminus  was  sound,  for,  before  going  to  either  termi- 
nus, the  track  of  the  Atlanta  &  Charlotte  Air  Line  Railroad 
had  been  built  through  this  land,  and  title  to  the  lOo  feet  on 
either  side  acquired  by  virtue  of  its  charter,  and  such  track 
has  been  continuously  used  ever  since. 

2.  The  plainti£f  further  contends  that  the  charter  author- 
ized a  connection  with  the  North  Carolina  Railroad  at 
Charlotte,  and  that  this  is  not  done  by  the  present 
connection  which  is  at  a  point  1,000  yards  east  of  coBttuoB 
Charlotte.  Possibly  this  point  might  have  been  "•'" 
raised  by  the  owner  of  land  sought  to  be  condemned  ^^^lottt. 
at  the  junction  outside  of  the  city  limits,  but  we  cannot  see 
how  it  can  avail  the  plaintiff  through  whose  land  the  track 
ran  any  more  than  any  other  landowner  along  its  whole  tine, 
for,  after  passing  through  plaintiff's  land,  the  connection  could 
still  have  been  made  either  within  or  without  the  city  limits. 
Nor  do  we  concur  in  plaintiff's  view  that  the  authority  to 
make  the  connection  "  at  such  point  on  the  North  Carolina 
Railroad  at  Charlotte  as  shall  be  found  most  practicable  " 
necessarily  required  the  connection  to  be  made  in  the  city. 
The  phraseology  imports  some  discretion,  and  the  evidence 
was  tnat  the  location,  as  selected,  was  the  best  according  to 
the  surveyor's  report,  and  cost  $80,000  less  than  any  other 
would  have  done.  The  Atlanta  &  Charlotte  Air  Line  Rail- 
road is  272  miles  long,  and  authority  to  connect  with  the 
North  Carolina  Railroad  at  Charlotte  at  the  most  practicable 
point  is  surely  not  transgressed  when  the  most  practicable 
point  is  half  a  mile  from  the  city  limits.  "  At  "  is  defined  by 
Webster  to  express,  primarily,  "  nearness  in  place  or  time, 
At  the  house  may  be  in  or  near  the  house."  In  Parke's  Ap- 
peal, 64  Pa.  St.  1 37,  where  a  railroad  24  miles  long  was  char- 
tered from  a  point  "  at  or  near  Parkersburg,"  it  was  held  that 
a  connection  i^  miles  east  of   Parkersburg  was  not  a  trans- 

5ression  of  the  act.  To  same  purport  is  O'Neal  v.  Kin^,  3 
ones(N.  Car.),  517.     But  we  need  not  cite  further  authorities. 

3.  The  plaintiff  further  contends  that  the  location  was  in- 
valid because  no  map  of  the  route  was  filed,  as  required  by 
the  act  of  1872.     Code,  §  1952.     But  prior  to  the 

passage  of  that  act,  the  Atlanta  &  Charlotte  Air  "I,^^"" 
Line  Railroad  had  been  constructed  through  the 
locus iti  quo,  and  the  filing  of  a  map  was  therefore  not  required. 
It  was  in  evidence,  and  not  contradicted,  that  the  Atlanta  & 
Charlotte  Air  Line  Railroad  was  constructed  through  the 
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/ecus  in  quo  in  1871.  This  gave  it  a  title  to  lOO  feet  on  each 
side  from  the  center  of  the  track,  and  no  statute  of  limitatioos 
runs  against  the  railroad  by  reason  of  the  occupancy  of  the 
right  of  way.  Code,  §  150;  Carolina  Cent.  R.  Co.  f.  Mc- 
Caskill,  94  N.  Car.  746,  25  Am.  &  Eng.  R.  Cas.  S3.  The  plaint- 
iff did  not  buy  the  land  till  1874,  three  years  after  the  railroad 
was  completed,  and  when  he  was  put  thereby  on  inquirj-. 
He  did  not  obtain  a  deed  covering  the  part  he  sues  for  till 
1881,  and  no  demand  was  made  till  1889,  18  years  after  the 
construction  of  the  railroad.  Upon  the  evidence,  the  defend- 
ant  was  entitled  to  recover  possession  of  the  land  upon  his 
counterclaim.  Whether  the  plaintiff  is  entitled  to  allowance 
for  betterments  upon  the  facts  under  Code,  §473  ;  Carolina 
Cent.  R.  Co.  v.  McCaskili,  98'  N.  Car.  526, — is  a  matter  which 
is  not  before  us.  f  n  the  view  we  have  taken  of  the  case,  the 
other  exceptions  noted  by  plaintiff  become  immaterial,  and 
need  not  be  adverted  to.  There  being  no  conflict  of  evi- 
dence, there  was  nothing  for  the  |ury  to  pass  upon.  His 
honor  properly,  it  being  a  civil  action,  directed  tne  verdict 
to  be  entered. 

Per  Curiam.— No  error. 


Pullman's  Palace  Car  Co. 


Pennsylvania. 

{United  States  Supreme  Court,  May  It,  t^i.) 

TaxMion  of  SiMpingCart— Conttitutional  Law— Interstate CommBres.— A 
state  may  tax  the  cars  of  a  lQTC.ig_n  sleeping  car  company  employed  in  in- 
terstate comrnerce  and  which  run  into,  through  and  out  of  such  state,  and 
may  ascertain  the  proportion  of  the  property  of  such  company  upon  which 
the  tax  should  be  placed  by  taking  as  a  basis  of  assessment  sucn  propor- 
tion of  the  capital  stock  of  the  company  as  the  number  of  miles  over  which 
it  runs  cars  within  the  state  bears  to  the  whole  number  of  miles  in  that 
and  other  states  over  which  its  cars  are  run.  An  act  imposing  such  a  lai 
is  a  valid  and  constitutional  law. 

Bradley,  Field,  and  Harlan,  JL,  dissenting. 

In  Error  to  the  Supreme  Court  of  the  State  of  Pennsyl- 
vania. 

This  was  an  action  brought  by  the  state  of  Pennsylvania 
against  Pullman's  Palace  Car  Company,  a  corporation  of  Illi- 
nois, in  the  court  of  common  picas  of  the  county  of  Dauphin 
in  the  state  of  Pennsylvania,  to  recover  the  amount  of  a  tax 
settled  by  the  auditor  general  and  approved  "by  the  treasurer 
of  that  state  for  the  years  1870  to  1880,  inclusive,  on  the  d^ 
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fendant's  capital  stock,  taking  as  the  basis  of  assessment  such 
proportion  o(  its  capital  stock  as  the  number  of  miles  of  rail- 
road over  which  cars  were  run  by  the  defendant  in  Pennsyl- 
vaaia  bore  to  the  whole  number  of  miles  in  this  and  other 
states  over  which  its  cars  were  run.  All  these  taxes  were 
levied  under  successive  statutes  of  Pennsylvania,  imposing 
taxes  on  capital  stock  of  corporations  incorporated  by  the 
bws  of  Pennsj"lvania  or  of  any  other  state,  and  doing  busi- 
ness in  Pennsylvania,  comfcuted  on  a  certain  percentage  of 
dividends  made  or  declared.  The  taxes  for  1870-1874  were 
levied  under  the  statute  of  May  i,  1868,  No.  69,  §  5,  which  ap- 
plied to  corporations  of  every  kind,  with  certain  exceptions 
not  material  to  this  case :  and  fixed  the  amount  of  the  tax  at 
half  amill  on  every  i  per  cent,  of  dividend.  P.  L.  1868,  p.  109. 
The  taxes  for  1875-1877  were  levied  under  the  statute  of  April 
24,  1874,  No.  31,  §  4,  which  applied  to  all  corporations  in  any 
way  engaged  in  the  transportation  of  freighter  passengers,  and 
fixed  the  tax  at  nine-tenths  of  a  mill  on  every  i  per  cent,  of 
dividend.  P.  L.  1874,  p.  70.  The  taxes  for  1878-1880  were 
levied  under  the  statutes  of  March  20,  1877,  No.  5,  §  3,  and 
of  June  7,  1879,  No.  122,  §  4,  applicable  to  all  corporations, 
except  building  associations,  banks,  savings  institutions.-and 
foreign  insurance  companies,  and  fixing  the  tax  at  half  a  mill 
on  each  1  per  cent,  of  dividend  of  6  per  cent,  or  more  on  the 
par  value  of  the  capital  stock,  and,  when  the  dividend  was 
less,  at  three  mills  on  a  valuation  of  the  capital  stock.  P.  L. 
1877,  p.  8 ;  P.  L.  1879,  p.  1 14. 

A  trial  by  jury  was  waived,  and  the  case  submitted  to  the 
decision  of  the  court,  which  found  the  following  facts  :  "  The 
defendant  is  a  corporation  of  the  state  of  Illinois,  having  its 
principai  office  in  Chicago.  Its  business  was,  during  all  the 
time  lor  which  tax  is  charged,  to  furnish  sleeping  coaches 
and  parlor  and  dining  room  cars  to  the  various  railroad  com- 
panies, with  which  it  contracted  on  the  following  terms: 
The  defendant  furnished  the  coaches  and  cars,  and  the  rail- 
road companies  attached  and  made  them  part  of  their  trains, 
nocharge  being  made  by  eitherparty  against  the  other.  The 
railroad  companies  colfected  the  usual  fare  from  passengers 
who  travelled  in  their  coaches  and  cars,  and  the  defendant 
collected  a  separate  charge  for  the  use  of  the  seats,  sleeping 
berths,  and  other  conveniences.  Business  has  been  carried 
on  continuously  by  the  defendant  in  this  way  in  Pennsylvania 
since  February  17,  1870,  and  it  has  had  about  100  coaches  and 
cars  engaged  in  this  way  in  the  state  during  that  time.  The 
cars  used  in  this  state  have,  during  all  the  time  for  which  tax 
is  charged,  been  running  into,  through,  and  out  of  this  state." 
Upon  these  facts  the  coUrt  held  "  that  the  proportion  of  the 
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capital  stock  of  the  defendant  invested  and  used  in  Pennsyl- 
vania is  taxable  under  these  acts;  and  that  the  amount  of 
the  tax  may  be  properly  ascertained  by  taking  as  a  basis  the 
proportion  which  the  number  of  miles  operated  by  the  de- 
fendant in  this  state  bears  to  the  whole  number  of  miles  oper- 
ated by  it,  without  regard  to  the  question  whether  any  par- 
ticular car  or  cars  were  used  ; "  ana  therefore  gave  judgment 
for  the  state.  That  judgment  was  affirmed  upon  writ  of  error 
by  the  supreme  court  of  the  state,  for  reasons  stated  in  its 
opinion  as  follows :  "  We  thinkit  very  clear  that  the  plaintifl 
in  error  is  engaged  in  carrying  on  such  a  business  within  this 
commonwealth  as  to  subject  it  to  the  statutes  imposing  taxa- 
tion. While  the  tax  on  the  capital  stock  of  a  company  is  a 
tax  on  its  property  and  assets,  yet  the  capital  stock  of  a  com. 
pany  and  its  property  and  assets  are  not  identical.  The 
coaches  of  the  company  are  its  property.  They  are  operated 
within  this  state.  Thev  are  daily  passing  from  one  end  of 
the  state  to  the  other.  They  are  used  in  performing  the  func- 
tions lor  which  the  corporation  was  created.  The  fact  that 
they  also  are  operated  in  other  states  cannot  wholly  exempt 
them  from  taxation  here.  It  reduces  the  value  of  the  prop- 
erty in  this  state,  justly  subject  to  taxation  here.  This  was 
recognized  in  the  court  below,  and  we  think  the  propor- 
tion was  fixed  according  to  a  just  and  equitable  rule."  107 
Pa.  St.  156,  160,  Pullman's  Palace  Car  Company  sued  out  a 
writ  of  error  from  this  court,  and  filed  six  assignments  of  error, 
the  substance  of  which  was  suftimed  up  in  the  brief  of  its 
counsel  as  follows:  "The  court  erred  in  holding  that  any 
part  of  the  capital  stockof  the  Pullman  Company  was  subject 
to  taxation  by  the  state  of  Pennsylvania  by  reason  of  its  run- 
ning any  of  its  cars  into,  out  of,  or  through  the  state  of  Penn- 
sylvania in  the  course  of  their  employment  in  the  interstate 
transportation  of  railway  passengers. ' 

Edward  Isham,  John  S.  kunneUs,  Wm.  Burry,  and  M.  B.  Olm- 
sted, for  plaintiff  in  error. 

W,  S.  Ku'kpatrick  and/.  F.  Sanderson,  for  the  commonwealth. 

Gray,  J. — Upon  this  writ  of  error,  whether  this  tax  was  in 
accordance  with  the  law  of  Pennsylvania  is  a  question  on 
which  the  decision  of  the  highest  court  of  the  state 
hin"'"""  '^  conclusive.  The  only  question  of  which  this 
court  has  jurisdiction  is-whether  the  tax  was  in  vio- 
lation of  the  clause  of  the  constitution  of  the  United  States 
granting  to  congress  the  power  to  regulate  commerce  among 
the  several  states.  The  plaintiff  in  error  contends  that  its 
cars  could  be  taxed  only  in  the  state  of  Illinois,  in  which  it 
was  incorporated,  and  had  its  principal  place  of  business.    No 
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general  principles  of  law  are  better  settled  or  more  funda- 
mental ttian  that  the  legislative  power  of  every  Pow«ror 
state  extends  to  all  property  within  its  borders,  and  ■(■(«■■  u 
that  only  so  far  as  the  comity  of  that  state  allows  ntptnj 
can  such  property  be  affected  by  the  law  of  any  u^f/T '" 
other  state.  The  old  rule,  expressed  in  the  maxim 
moii/ia  seguuntur  personam,  by  which  personal  property  was 
regarded  as  subject  to  the  law  of  the  owner's  domicile,  grew 
up  in  the  Middle  Ages,  when  movable  property  consisted 
chiefiy  of  gold  and  jewels,  which  could  be  easily  carried  by 
the  owner  from  place  to  place,  or  secreted  in  spots  known 
only  to  himself.  In  modern  times,  since  the  great  increase  in 
amount  and  variety  of  personal  property,  not  immediately 
connected  with  the  person  of  the  owner,  that  rule  has  yielded 
more  and  more  to  the  iex  situs, — the  law  of  the  place  where 
the  property  is  kept  and  used.  Green  v.  VanBuskirk,  5  Wall. 
'U.  S.),  307,  and  7  Wall.  (U.  S.),  139 ;  Hervey  v.  Rhode  Island 
Locomotive  Works,  93  U.  S.  664  ;  Harkness  v.  Russell,  1 18  U. 
S.  663,  679  ;  Walworth  v.  Harris,  129  U.  S.  355  ;  Story,  Confl. 
Laws,  §550;  Whart.  Confl.  Laws,  g|  297-311.  As  observed 
by  Mr.  Justice  Story,  in  his  commentaries  just  cited: 
"  Although  movables  are  for  many  purposes  to  be  ibo"wbi. 
deemed  to  have  no  «V«i  except  that  of  the  domicile 
of  the  owner,  yet,  this  being  but  a  legal  fiction,  it  yields 
whenever  it  is  necesssary  for  the  purpose  of  justice  that  the  ■ 
actual  situs  of  the  thing  should  be  examined.  A  nation  within 
whose  territory  any  personal  property  is  actually  situate  has 
an  entire  dominion  over  it  while  therein,  in  point  of  sov- 
ereignty and  jurisdiction,  as  it  has  over  immovable  property 
situate  there. '  For  the  purposes  of  taxation,  as  has  been  re- 
peatedly  affirmed  by  this  court,  personal  property  may  be 
separated  from  its  owner ;  and  he  may  be  taxed  on  its  account 
at  the  place  where  it  is,  although  not  the  place  of  his  own 
domicile,  and  even  if  he  is  not  a  citizen  or  a  resident  of  the 
state  which  imposes  the  tax.  Lane  Co.  ii.  Oregon,  7  Wall.  (U. 
S)i  71.  77 \  Cleveland,  P.  &  A.  R.  Co.  v.  Pennsylvania,  15 
Wall.  (U.  SX  300,  323,  324, 328 ;  Union  Pac.  R.  Co.  v.  Peniston, 
18  Wall.  (U.  S.),  5,  29 ;  Tappan  v.  Merchants'  Nat.  Bank,  19 
Wall.  (U.S.),  490,  499;  State  Railroad  Tax  Cases,  92  U.  S. 
575.  607. 608 ;  Brown  v.  Houston,  1 14  U.  S.  622  ;  Coe  v.  Errol, 
116U.  S.  517,  524,  II  Am.  &  Eng,  Corp.  Cas.  456;  Marye  v. 
Baltimore  &  O.  R.  Co.,  127  U:  S.  117,  133.  It  is  TmiMianof 
equally  well  settled  that  there  is  nothing  in  the  propertr  «■- 
constitution  or  laws  of  the  United  States  which  pre-  ttri  i» 
vents  a  state  from  taxing  personal  property  em-  "■'""'•'• 
ployed  in  interstate  or  foreign  commerce  like  other  '■'""""™- 
personal  property  within  its  jurisdiction.     Delaware  Railroad 
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Tax,  18  Wall.  (U.  S.),  206,232  ;  Western  Union  Telegraph  Co. 
V.  Texas,  105  U.  S.  460,464;  Gloucester  Ferry  Co.  v.  Penn. 
sylvania,  114  U.  S,  196,  206,  211,  13  Am.  &  Eng.  Corp.  Cas. 
165.  Western  Union  Telegraph  Co.v.  Attorney  General,  125 
J.  S.  530,  549 ;  Marye  v.  Baltimore  &  O.  R.  Co.,  127  U.  S. 
117,  124;  Leloupy.  Mobile,  127  U.  S.  640,649,  21  Am.  &  Eng. 
Corp.  Cas.  26.  Ships  or  vessels,  indeed,  engaged  ininterstate 
or  foreign  commerce  upon  the  high  seas  or  other  waters  which 
are  a  common  highway,  and  having  their  home  port,  at  which 
they  are  registered  under  the  laws  of  the  United  States  at 
the  domicile  of  their  owners,  in  one  state,  are  not  subject  to 
taxation  in  another  state  at  whose  ports  they  incidentally  and 
temporarily  touch  for  the  purpose  of  delivering  or  receiving 
passengers  or  freight.  But  that  is  because  they  are  not,  in 
any  proper  sense,  abiding  within  its  limits,  and  nave  no  con- 
tinuous presence  or  actual  situs  within  its  jurisdiction,  and 
therefore  can  be  taxed  only  at  their  legal  jiVwj,— their  home 
port,  and  the  domicile  of  their  owners.     Hays  v.  Pacific  Mail 


Steam-Ship  Co.,  17  How.  596;  St.  Louis  v.  Wiggins  Ferry 

'^^•'  'U.S.), 

.  .365: 

Am.  4  Eng.  Corp.  Cas,  482  ;  Gloucester  Ferry  Co.  v.  Fei 


Co.,  II  Wall.  (U.S.), 423:  Morgan!'.  Parham,  16  Wall.(U. 
471  ;  Wiggins  Ferry  Co.  v.  East  St.  Louis,  107  U.  S.  365,  3 


sylvania,  114  U.  S.  196,  13  Am.  &  Eng.  Corp.  Cas. 
iHiUactioB  365.  Between  ships  and  vessels,  having  their  situs 
hctKcaa  fixed  by  act  of  congress,  and  their  course  overnav- 

™ir'""*       igable  waters,  ?nd  touching  land  only  incidentally 

and  temporarily,  and  cars  or  vehicles  of  any  kino, 
having  no  situs  so  fixed,  and  traversing  the  land  only,  the  dis- 
tinction is  obvious.  As  has  been  said  by  this  court :  "  Com- 
mcrce  on  land  between  the  different  states  is  so  strikingly 
dissimilar,  in  many  respects,  from  commerce  on  water,  that 
it  is  often  difficult  to  regard  them  in  the  same  aspect  in  ref- 
erence to  the  respective  constitutional  powers  and  duties  of 
the  state  and  federal  governments.  No  doubt  commerce  by 
water  was  principally  in  the  minds  of  those  who  framed  and 
adopted  the  constitution,  although  both  its  language  and 
spirit  embrace  commerce  by  land  as  well.  Maritime  trans- 
portation requires  no  artificial  roadway.  Nature  has  pre- 
pared to  hand  that  portion  of  the  instrumentality  employed. 
The  navigable  waters  of  the  earth  are  recognized  public  high- 
ways of  trade  and  intercourse.  No  franchise  is  needed  to 
enable  the  navigator  to  use  them.  Again,  the  vehicles  of  com- 
merce by  water  being  instruments  of  intercommunication  with 
other  nations,  the  regulation  of  them  is  assumed  by  the  na- 
tional legislature.  So  that  state  interference  with  .transpor- 
tation  by  water,  and  especially  by  sea,  is  at  once  clearly 
marked  and  distinctly  discernible.     But  it  is  different  with- 
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transportation  by  land."     Baltimore  &  O.  R.  Co.  v.  Maryland, 
21  Wall.  (U.  S.),  456,  470. 

In  Gloucester  Ferry  Co.  v.  Pennsylvania,  on  which  the 
plaintiff  in  error  mucn  relies,  the  New  Jersey  corporation 
taxed  by  the  stat^  of  Pennsylvania,  under  one  of 
the  statutes  now  in  question,  had  no  property  in  *'«rrrco.T. 
Pennsylvania  excepta  lease  of  a  wharf  at  which  its  '*""i'»»»'» 
steamboats  touched  to  land  and  receive  passengers  and  freight 
carried  across  the  Delaware  river  ;  and  the  difference  in  the 
facts  of  that  case  and  of  this  and  in  the  rules  applicable  was 
clearly  indicated  in  the  opinion  of  the  court  as  follows;  "  It 
is  true  that  the  property  of  corporations  engaged  in  foreign 
or  interstate  commerce,  as  well  as  the  property  of  corpora- 
tions engaged  in  other  business,  is  subject  to  taxation,  pro- 
vided,  always,  it  be  within  the  jurisdiction  of  the  state."  1 14 
U.  S.  206,  13  Am.  &  Eng.  Corp.  Cas.  365.  "  While  it  is  con- 
ceded that  the  property  in  a  state  belonging  to  a  foreign  cor- 
poration engaged  in  foreign  or  interstate  commerce  may  be 
taxed  equally  with  like  property  of  a  domestic  corporation 
engaged  in  that  business,  we  are  clear  that  a  tax  or  other 
burden  imposed  on  the  property  of  either  corporation  becailse 
it  is  used  to  carry  on  that  commerce,  or  upon  the  transpor- 
tation of  persons  or  property,  or  for  the  navigation  of  the 
public  waters  over  which  the  transportation  ismade,  is  invalid 
and  void  as  an  interference  with  and  an  obstruction  of  the 
power  of  congress  in  the  regulation  of  such  commerce."  1 14 
U.  S.  211.  Much  reliance  is  also  placed  by  the  i.„,tio,  ,„ 
plaintiff  in  error  upon  the  cases  in  which  this  court  priiHefior 
has  decided  that  citizens  or  corporations  of  one  tBrrjiBgo 
state  cannot  be  taxed  by  another  state  for  a  license  '■»•"'■'• 
or  privilege  to  carry  on  interstate  or  foreign  com-  ••■■"*•• 
merce  within  its  limits.  But  in  each  of  those  cases  the  tax 
was  not  upon  the  property  employed  in  the  business,  but  up- 
on the  right  to  carry  on  the  business  at  all,  and  was  therefore 
held  to  impose  a  direct  burden  upon  the  commerce  itself. 
Moran  v.  New  Orleans,  112  U.  S.  60,  74,  5  Am.  &  Eng.  Corp. 
Cas.  311;  Fickard  v.  Pullman  Southern  Car  Co.,  117U.  S.  34, 
43,  24  Am.  &  Eng.  R.  Cas.  511 ;  Robbins  v.  Shelby  Co.  Tax- 
ifig  Dist.,  120  U.  8.  489,  497,  16  Am.  &  Eng.  Corp.  Cas.  i; 
Leloup.  V.  Mobile,  127  U.  S.  640,  644,  21  Am.  &  Eng.  Corp. 
Cas.  26.  For  the  same  reason,  a  tax  upon  gross  receipts  de- 
rived from  the  transportation  of  passengers  and  goods  be- 
tween on^  state  and  other  states  or  foreign  nations  has  been 
held  to  be  invalid.  Fargo  v.  Michigan,  121  U.  S.  230,  31  Am. 
&Eng.  R.  Cas.  452  :  Phi&delphia  &  S.  Mail  Steamship  Co.  v, 
Pennsylvania,  122  U.  S.  326,  18  Am.  &  Eng,  R.  Cas.  i. 

The  tax  now  in  question  is  not  a  license  tax  or  a  privilege 

■     46  A.  &  E.  B.  Cas.— 16 
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tax  ;  it  is  not  a  tax  on  business  or  occupation  ;  it  is  not  a  tax 

on  or  because  of  the  transportation  or  the  right  of 
um'i'm""  t''^"S't  of  persons  or  property  through  the  state  to 
*rai*rtT.        other  states  or  countries.    The  tax  is  imposed 

equally  on  corporations  doing  business  within  the 
state,  whether  domestic  or  foreign,  and  whether  engaged  in 
interstate  commerce  or  not  Tne  tax  on  the  capital  of  the 
corporation  on  account  of  its  property  within  the  state  is,  in 
substance  and  effect,  a  tax  on  that  property.  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196I  209,  13  Am.  &  Eng. 
Corp.  Cas.  365 ;  Western  Union  Telegraph  Co.  v.  Attorney 
General,  125  U.  S.  530,  552.  This  is  not  only  admitted  but 
insisted  on,  by  the  plaintiff  in  error. 

The  cars  of  this  company  within  the  state  of  Pennsylvania 
are  employed   in  interstate  commerce ;  but  their  being  so 

employed  does  not  exempt  them  from  taxation  by 
i"" '"i/uut"'  tlifi  state  ;  and  the  state  has  not  taxed  them  because 
,M,,  of  their  being  so  employed,  but  because  of  their 

being  within  its  territory,  and  jurisdiction.  The 
cars  were  continuously  and  permanently  employed  in  going 
to  fcnd  fro  upon  certain  routes  of  travel.  If  they  had  never 
passed  beyond  the  limits  of  Pennsylvania,  it  could  not  be 
doubted  tnat  the  state  could  tax  them,  like  other  property 
within  its  borders,  notwithstanding  they  were  employed  in 
interstate  commerce.  The  fact  that,  instead  of  stopping  at 
the  slate  boundary,  they  cross  that  boundary  in  going  out 
and  coming  back,  cannot  affect  the  power  of  the  state  to  levy 
a  tax  upon  them.  The  state,  having  the  right,  for  the  pur- 
poses of  taxation,  to  tax  any  personal  property  found  within 
its  jurisdiction,  without  regard  to  the  place  of  the  owner's 
domicile,  could  tax  the  specific  cars  whicn  at  a  given  moment 
were  within  its  borders.  The  route  over  which  the  cars 
travel  extending  beyond  the  limits  of  the  state,  particular 
cars  may  not  remain  within  the  state ;  but  the  company  has 
at  all  times  substantially  the  same  number  of  cars  within  the 
state,  and  continuously  and  constantly  uses  there  a  portion 
of  its  property;  and  it  is  distinctly  found,  as  matter  of  fact, 
that  tfic  company  continuously,  throughout  the  periods  for 
which  these  taxes  were  levied,  carried  on  business  in  Penn- 
sylvania, and  had  about  loo  cars  within  the  state. 

The  mode  which  the  state  of  Pennsylvania  adopted  to  as- 
certain the  proportion  of  the  company's  property  upon  which 
it  should  be  taxed  in  that  state  was  by  taking  as  a  basis  of  as- 
sessment such  proportion  of  the  capital  stock  of  the  company 
as  the  number  of  miles  over  which  it  ran  cars  within  the  state 
bore  to  the  whole  number  of  miles  in  that  and  other  states 
over  which  its  cars  were  run.     This  was  a  just  and  equitable 
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method  of  assessment ;  and,  if  it  were  adopted  by  all  the 

states  through  which  these  cars  ran,  the  company 

would  be   assessed   upon  the  whole  value  of   its  ■»*«  of «»«•'- 

capital  stock,  and  no  more.     The  validity  of  this  J^rtiomSf*^ 

mode  of  apportioning  such  a  tax  is  sustained  by  sev-  imiMrtj  ui- 

eral  decisions  of  this  coiirt  in  cases  which  came  up  "We- 

from  the  circuit  courts  of  the  United  States,  and  in 

which,  therefore,  the  jurisdiction  of  this  court  extended  to 

the  determination  of  the  whole  case,  and  was  not  limited,  as 

upon  writs  of  error  to  the  state  courts,  to  questions  under 

the  constitution  and  laws  of  the  United  States. 

In  the  State  Railroad  Tax  Cases,  92  U.  S.  575,  it  was  ad- 
judged that  a  statute  of  Illinois,  by  which  a  tax  on  the  entire 
,  taxable  property  of  a  railroad  corporation,  includ- 
ing its  rolling  stock,  capital,  and  franchise,  was  as-  f^"^^™** 
sessed  by  the  state  board  of  equalization,  and  was 
collected  in  each  municipality  in  proportion  to  the  length  of 
the  road  within  it,  was  lawful,  and  not  in  conflict  with  the 
constitution  of  the  state ;  and  Mr,  Justice  Miller,  delivering 
judgment,  said:  "Another  objection  to  the  system  of  taxa- 
tion by  the  state  is  that  the  rolling  stock,  capital  stock,  and 
franchise  are  personal  property,  and  that  this,  with  all  other 

Eersonal  property,  has  a  local  situs  at  the  principal  place  of 
usiness  of  the  corporation,  and  can  be  taxed  by  no  other 
county,  city,  or  town  but  the  one  where  it  is  so  situated.  This 
objection  is  based  upon  the  general  rule  of  law  that  personal 
property,  as  to  its  situs,  follows  the  domicile  of  its  owner.  It 
may  be  doubted  very  reasonably  whether  such  a  rule  can  be 
applied  to  a  railroad  corporation  as  between  the  different 
localities  embraced  by  its  line  of  road.  But,  after  all,  the 
rule  is  merely  the  law  of  the  state  which  recognizes  it ;  and 
when  it  is  called  into  operation  as  to  property  located  in  one 
state  and  owned  by  a  resident  of  another,  it  is  a  rule  of  comity 
in  the  former  state  rather  than  an  absolute  principle  in  all 
cases.  Green  v.  Van  Buskirk,  5  Wall.  (U.  S.),  312.  Like  all 
other  laws  of  a  stale,  it  is  therefore  subject  to  legislative  re- 
peal, modification,  or  limitation;  and  when  the  legislature  of 
Illinois  declared  that  it  should  not  prevail  in  assessing  per- 
sonal property  of  railroad  companies  for  taxation,  it  simply 
exercised  an  ordinary  function  of  legislation."  92  U.  S.  607, 
608.  "It  is  further  objected  that  the  railroad  track,  capital 
slock,  and  franchise  is  not  assessed  in  each  county  where  it 
Jies,  according  to  its  value  there,  but  according  to  an  aggre- 
g*ate  value  of  the  whole,  on  which  each  county,  city,  and 
town  collects  taxes  according  to  the  length  of  the  track, 
within  its  limits."  "  It  may  well  be  doubted  whether  any 
better  mode  of  determining  the  value  of  that  portion  of  the 
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track  within  any  one  county  has  been  devised  than  to  ascer- 
tain  the  value  of  the  whole  road,  and  apportion  the  value 
within  the  county  by  its  relative  length  to  the  whole."  This 
court  has  expressly  held  in  two  cases,  where  the  road  of  a 
corporation  ran  through  different  states,  that  a  tax  upon  the 
income  or  franchise  ofthe  road  was  properly  apportioned  by 
taking  the  whole  income  or  value  of  the  franchise,  and  the 
length  of  the  road  within  each  state,  as  the  basis  of  taxation. 
DeVaware  Railroad  Tax,  18  Wall.  fU.  S.),  206;  Baltimore  & 
O.  R.  Co.  ».  Pennsylvania,  21  Wall.  (U.  S.).  492."  92  U.S. 
608,  611.  So,  in  Western  Union  Telegraph  Co.  v.  Attorney 
General,  125  U.  S.  530;  this  court  upheld  the  validity  of  a 
tax  imposed  by  the  state  of  Massachusetts  upon' the  capital 
stock  of  a  telegraph  company,  on  account  of  property  owned 
and  used  by  it  within  the  state,  taking  as  the  basis  of  assess- 
ment such  proportion  of  the  value  of  its  capital  stock  as  the 
length  of  its  lines  within  the  state  bore  to  their  entire  length 
throughout  the  country. 

Even  more  in  point  is  the  case  of  Marye  v.  Baltimore  &  O. 
R.  Co.,  127  U.  S.  117,  in  which  the  question  was  whether  a 

railroad   company   incorporated    by   the   state    of 
2JJ^j,_     Maryland,  and  no  part  01  whose  own  railroad  was 

within  the  state  of  Virginia,  was  taxable  under 
genera!  laws  of  Virginia  upon  rolling  stock  owned  by  the 
company  and  employed  upon  connecting  railroads  leased  by 
it  in  that  state,  yet  not  assigned  permanently  to  those  roads, 
but  used  interchangeably  upon  them  and  upon  roads  in  other 
states,  as  the  company's  necessities  required.  It  was  held  ' 
not  to  be  so  taxable,  solely  because  the  tax  laws  of  Virginia 
appeared  upon  their  face  to  be  limited  to  railroad  corpora- 
tions  of  that  state;  and  Mr,  Justice  Matthews,  delivering 
the  unanimous  judgment  of  the  court,  said :  "  It  is  not-denied, 
as  it  cannot  be,  that  the  state  of  Virginia  has  rightful  power 
to  levy  and  collect  a  tax  upon  such  property  used  and  found 
within  its  territorial  limits  as  this  property  was  used  and 
found,  if  and  whenever  it  may  choose,  by  apt  legislation,  to 
exert  its  authority  over  the  subject.  It  is  quite  true,  as  the 
situs  of  the  Baltimore  and  Ohio  Railroad  Company  is  in  the 
state  of  Maryland,  that  also,  upon  general  principles,  is  the 
situs  of  all  its  personal  property ;  but  for  purposes  of  taxa- 
tion, as  well  as  for  other  purposes,  that  situs  may  be  fixed  in 
whatever  locality  the  property  may  be  brought  and  used  by 
its  owner  by  the  law  of  tne  place  where  it  is  found.  If  the 
Baltimore  and  Ohio  Railroad  Company  is  permitted  by  the 
state  of  Virginia  to  bring  into  its  territory,  and  there  habitu- 
ally to  use  and  employ,  a  portion  of  its  movable  personal 
property,  and  the  railroad  company  chooses  so  to  do,  it  would 
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certainly  be  competent  and  legitimate  for  the  state  to  impose 
upon  such  property,  thus  used  and  employed,  its  fair  snare 
01  the  burdens  of  taxation  imposed  upon  similar  property 
used  in  the  like  way  by  its  own  citizens.  And  such  a  tax 
might  be  properly  assessed  and  collected  in  cases  like  the 
present,  wnere  the  specific  and  individual  items  of  property 
so  used  and  employed  were  not  continuously  the  same,  but 
were  constantly  changing,  according  to  the  exigencies  of  the 
business.  In  such  cases  the  tax  might  be  fixed  by  an  ap- 
praisement and  valuation  of  the  average  amount  of  tne  prop- 
erty thus  habitually  used,  and  collected  by  distraint  upon 
any  portion  that  might  at  any  time  be  found.  Of  course,  the 
lawfulness  of  a  tax  upon  vehicles  of  transportation  used  by 
common  carriers  might  have  to  be  considered  in  particular 
instances  with  reference  to  its  operation  as  a  regulation  of 
commerce  among  the  states,  but  the  mere  fact  that  they  were 
employed  as  vehicles  of  transportation  in  the  interchange  of 
interstate  commerce  would  not  render  their  taxation  invalid." 
iz;  U.  S.  123,  124.  For  these  reasons,  and  upon  these  au- 
thorities, the  court  is  of  opinion  that  the  tax  in  question  is 
constitutional  and  valid.  The  result  of  holding  otherwise 
would  be  that,  if  all  the  states  should  concur  in  abandoning 
the  legal  fiction  that  personal  property  has  its  silus  at  the 
owner's  domicile,  and  in  adopting  the  system  of  taxing  it  at 
the  place  at  which  it  is  used  and  by  whose  laws  it  is  pro- 
tecteS,  property  employed  in  any  business  requiring  contin- 
uous and  constant  movement  from  one  state  to  another  would 
escape  taxation  altogether.     Judgment  affirmed, 

Brown,  J.,  not  having  been  a  member  of  the  court  when 
this  case  was  argued,  took  no  part  in  its  decision. 

BraM-ev,  J.,  (with  whom  concurred  Field  and  Harlan, 
JJ.,  dissenting.) — I  dissent  from  the  judgment  of  the  court  in 
this  case,  and  will  stat^  briefly  my  reasons,     I  con- 
cede that  all  property,  personal  as  well  as  real,  ^"k"*"*! 
within  a  state,  and  belonging  there,  may  be  taxed  JuwMo'Afc- 
by  thestate.     Of  that  there  can  be  no  doubt.     But  jFFiioiain 
where  property  does  not  belong  in  the  state,  an-  iii«r«'- 
other  question  arises.     It  is  the  question  of  the  ju- 
risdiction of  the  state  over  the  property.     It  is  stated  in  the 
opinion  of  the  court  as  a  fundamental  proposition  on  which 
the  opinion  really  turns  that  all  personal  as  well  as  real  prop- 
erty within  a  state  is  subject  to  the  laws  thereof.     I  conceive 
that  that  proposition  is  not  maintainable  as  a  _^eneral  and  ab- 
solute proposition.     Among  independent  nations,  it  is  true, 
persons  and  property  within  the  territory  of  a  nation  are  sub- 
•Z^'''  lo  its    laws,  and   it  is  responsible  to  other  nations  for  ■ 
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any  injustice  it  may  do  to  the  persons  or  property  of  such 
other  nations.  This  is  a  rule  of  international  law.  But  the 
states  of  this  government  are  not  independent  nations.  There 
is  such  a  thing  as  a  constitution  of  the  United  States,  and 
there  is  such  a  thing  as  a  government_of  the  United  States, 
and  there  are  many  things,  and  many' persons,  and  many  ar- 
tides  of  property  that  a  state  cannot  lay  the  weight  of  its 
finger  upon,  because  it  would  be  contrary  to  the  constitution 
of  the  United  States.  Certainly  property  merely  carried 
through  a  state  cannot  be  taxed  by  the  state.  Such  ^  tax 
wouldbe  a  duty,^ — which  a  state  cannot  impose.     If  a  drove 

of  cattle  is  driven  through  Pennsylvania  from  111- 
pnrcrtr  _  inois  to  New  York  for  the  purpose  of  being  sold 
J*^""  in  New  York,  while  in  Pennsylvania  it  may  be  sub- 

■uM^ot*  i^ct  to  the  police  regulations  of  the  state,  but  it  is 
tauk)«  not  subject  to  taxation  there.     It  is  not  generally 

subject  to  the  laws  of  the  state,  as  other  property 
is.  So'if  a  train  of  cars  starts  at  Cincinnati  for  New  York, 
and   passes  through  Pennsylvania,  it  may  be  subject  to  the 

Eolice  regulations  o!  that  state  while  within  it,  but  it  would 
e  repugnant  to  the  constitution  of  the  United  States  to  tax 
it.  We  have  decided  this  very  question  in  the  Case  of  State 
Freight  Tax,  15  Wall.  {U.  S.),  232.  The  point  was  directly 
raised  and  decided  that  property  on  its  passage  through  a 
state  in  the  course  of  interstate  cnmmerce  cannot  be  taxed 
by  the  state,  because  taxation  is  incidentally  regulation,  and 
a  state  cannot  regulate  interstate  commerce.  The  same  doc- 
trine was  recognized  in  Coe  v.  Errol,  116  U.  S.  517,11  Ara. 
&  Eng.  Corp.  Cas.  456.  And  surely  a  state  cannot  interfere 
with  the  officers  of  the  United  States  in  the  performance  of 
their  duties,  whether  acting  under  the  judicial,  military, 
postal,  or  revenue  departments.  They  are  entirely  free  from 
state  control.  So  a  citizen  of  the  United  States,  or  any  other 
person,  in  the  performance  of  any  duty,  or  in  the  exercise  of 
any  privilege,  under  the  constitution  or  laws  of  the  United 
States  is  absolutely  free  from  state  control  in  relation  to  such 
matters.  So  that  the  general  proposition  that  all  persons  and 
personal  property  within  a  state  are  subject  to  the  laws  of 
the  state,  unless  materially  modified,  cannot  be  true.  But 
when  personal  property  is  permanently  located  within  a  state 
for  the  purpose  of  ordinary  use  or  sale,  then,  in- 
Hnoui  "  deed,  it  is  subject  to  the  laws  of  the  state  and  to 
pnytct^  the  iaurdens  of  taxation,  as  well  when  owned  by 
persons  residing  out  of  the  state  as  when  owned  by 
persons  residing  in  the  state.  It  has  then  acquired  a  situs  in 
the  state  where  it  is  found.  A  man  residing  in  New  York 
may  own  a  store,  a  factory,  or  a  mine  in  Alabama,  stocked 
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with  goods,  utensils,  or  materials  for  sale  or  use  in  that  state. 
There  is  no  question  that  the  sUus  of  personal  property  so  sit- 
uated is  in  the  state  where  it  is  found,  and  that  it  may  be  sub. 
jected  to  double  taxation, — in  the  state  of  the  owner's  resi- 
dence, as  a  part  of  the  genera!  mass  of  his  estate ;  and  in  the 
state  of  its  silus.  Although  this  is  a  consequence  which  often 
bears  hardly  on  the  owner,  yet  it  is  too  firmly  sanctioned  by 
the  law  to  be  disturbed,  and  no  remedy  seems  to  exist  but  a 
sense  of  equity  and  justice  in  the  legislatures  of  the  several 
states.  The  rule  would  undoubtedly  be  more  just  if  it  made 
the  property  taxable,  like  lands  and  real  estate,  only  in  the 
place  where  it  is  permanently  situated.  Personal  as  well  as 
real  property  may  have  asitus  of  its  own,  independent  of  the 
owner's  residence,  even  when  .emploved  in  interstate  or  for- 
eign commerce.  An  office  or  warehouse  connected  with  a 
steamship  line  or  with  a  continental  railway  may  be  provided 
with  furniture  and  all  the  apparatus  and  appliances  usual  in 
such  establishments.  Such  property  would  be  subject  to  the 
lex  reisitiE  and  to  local  taxation,  though  solely  devoted  to 
the  purposesof  the  busincssof  those  lines.  But  the  ships  that 
traverse  the  sea,  and  the  cars  t"hat  traverse  the  land,  in  those 
lines,  being  the  vehicles  of  commerce,  interstate  or  foreign, 
and  intended  forits  movement  from  one  state  or  country  to  an- 
other, and  having  no  fixed  or  permanent  situs  or  home  ex- 
ceptat  the  residence  of  the  owner,  cannot,  withoutan  invasion 
of  the  powers  and  duties  of  the  federal  government,  be  sub- 
jected to  the  burdens  of  taxation  in  the  places  where  they 
only  go  or  come  in  the  transaction  of  their  business,  except 
where  they  belong.  Hays  i/.  Pacific  Mail  Steamship  Co.,  17 
How.  (U.  S.),  S96;  Morgan  i'.  Parham,  16  Wall.  (U.  S.),  47' ; 
Wheeling  P.  &  C.  Transportation  Co.  v.  Wheeling,  99  U.  S. 
273.  To  contend  that  there  is  any  difference  between  cars 
or  trains  of  cars  and  ocean  steamships  in  this  regard  is  to 
lose  sight  of  the  essential  qualities  of  things.  This  is  a  mat- 
ter that  does  not  depend  upon  the  affirmative  action  of  con- 
gress. The  regulation  of  ships  and  vessels  by  act  of  congress 
does  not  make  them  the  instruments  of  commerce.  They 
would  be  equally  so  if  no  such  affirmative  regulations  existed. 
For  the  states  to  interfere  with  them  in  either  case  would  be 
to  interfere  with  and  to  assume  the  exercise  of  that  power 
which  by  the  constitution  has  been  surrendered  by  the  states 
to  the  government  of  the  United  States,  namely,  the  power 
to  reo;uIate  commerce. 

Reference  is  made  in  the  opinion  of  the  court  to  the  case 
of  Baltimore  R.  Co.  v.  Maryland,  21  Wall.  (U.  S.),  456,  m 
which  it  was  said  that  commerce  on  land  between  the  different 
states  is  strikingly  dissimilar  in  many  respects  from  commerce 
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on  water ;  but  that  was  said  in  reference  to  the  highways  of 
transportation  in  the  two  cases,  and  the  difference 
"*M»ni»B***  ^^  control  which  the  state  has  in  one  case  from 
that  which  it  can  possibly  have  in  the  other.  A 
railroad  is  laid  on  the  soil^of  the  state  by  virtue  ol  authority 
granted  by  the  state,  and  constantly  subject  to  the  police  ju- 
risdiction of  the  state ;  while  the  sea  and  navigable  rivers  are 
highways  created  by  nature,  and  not  subject  to  state  control. 
The  question  in  that  case  related  to  the  power  of  the  state 
over  its  own  corporation,  in  reference  to  its  rate  of  fares  and 
the  remuneration  it  was  required  to  pay  to  the  state  for  its 
franchises, — an  entirely  diflerent  question  from  that  which 
arises  in  the  present  case.  Reference  is  also  made  to  expres- 
sions used  in  the  opinion  in  Gloucester  Ferry  Co. 
^IZj^lu  "■  Pennsylvania,  1 14  U.  S.  196,  13  Am.  &  Eng.  Corp. 
■  Cas.  356,  which,  standing  alone,  would  seem  to  con- 
cede the  right  of  a  state  to  tax  foreign  corporations  engaged 
in  foreign  or  interstate  commerce  if  such  property  is  wilhin 
the  jurisdiction  of  the  state.  But  the  whole  scope  of  that 
opinion  is  to  show  that  neither  the  vehicles  of  commerce  com- 
ing within  the  state  nor  the  capital  of  such  corporations  is 
taxable  there,  but  only  the  property  having  a  sittis  there, — as 
the  wharf  used  for  landing  passengers  and  freight.  The  en- 
tire series  of  decisions  to  that  effect  are  cited  and  relied  on. 
Of  course  I  do  not  mean  to  say  that  either  railroad  cars  or 
ships  are  to  be  free  from  taxation,  but  I  do  say  that 

*i"..'"""        they  are  not  taxable  by  those  states  in  which  they 
■ItBtlf  pre*.  -'       ,      ,  .       .,  '  i    ■      ■!_       ,  ■  ■( 

ntiiiuu  ^^^  only  transiently  present  in  the  transaction  01 
■ot tutbifc  ,  their  commercial  operations,  A  British  ship  com- 
ing to  the  harbor  of^New  York  from  Liverpool  ever 
so  regularly,  and  spending. half  its  time  (when  not  on  the 
ocean)  in  that  harbor,  cannot  be  taxed  by  the  state  of  New 
York,  (harbor,  pilotage,  and  quarantine  dues  not  being  taxes.) 
So  New  York  ships  plying  regularly  to  the  port  of  New  Or- 
leans  so  that  one  of  tne  line  may  be  always  lying  at  the  latter 
port,  cannot  be  taxed  by  the  state  of  Louisiana.  Cases  above 
cited.  No  more  can  a  train  of  cars  belonging  in  Pennsyl- 
vania, and  running  regularly  from  Philadelphia  to  New  York, 
or  to  Chicago,  be'  taxed  by  the  state  of  New  York  in  the  one 
case,  or  by  Illinois  in  the  other.  If  it  may  lawfully  be  taxed 
by  these  states,  it  may  lawfully  be  taxed  by  all  the  interme- 
diate states,— New  Jersey,  Ohio,  and  Indiana.  And  then  we 
should  have  back  again  all  the  confusion  and  competition  and 
state  jealousies  which  existed  before  the  adoption  of  the  con- 
stitution, and  for  putting  an  end  to  which  the  constitution 
was  adopted. 

In  the  opinion  of  the  court  it  is  suggested  that  if  alt  the 
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States  should  adopt  as  equitable  a  rule  of  proportioning  the 
taxes  on  the  Pullman  Company  as  that  adoplea  by 
Pennsylvania  a  just  system  of  taxation  of  the  whole    ^(*^^,^tM 
capital  stock  of  the  company  would  be  the  result. 

Yes,  if !     But  IHinois  may  tax  the  company  on  its  whole 

capital  stock.  Where  would  be  the  equit}'  then?  This,  how- 
ever, is  a  consideration  that  cannot  be  compared  with  the 
question  as  to  the  power  to  tax  at  all,~as  to  the  relative 
power  of  the  state  and  general  governments  over  the  regula- 
tion of  internal  commerce, — as  to  the  right  of  the  states  to 
resume  those  powers  which  have  been  vested  in  the  govern- 
ment of  the  United  States. 

It  seems  to  me  that  the  real  question  in  the  present  case  is 
as  to  the  situs  of  the  cars  in  question.  They  are  used  in  in- 
terstate commerce,  between  Pennsvlvania,  New 
York,  and  the  western  states.  Their  legal  situs  no  ^  VrtiiT 
more  depends  on  the  states  or  places  where  they 
are  carried  in  the  course  of  their  operations  than  would  that 
of  any  steamboats  employed  by  the  Pennsylvania  Railroad 
Company  to  carry  passengers  on  the  Ohio  or  Mississippi.  If 
such  steamboats  belongea  to  a  company  located  at  Cnicago, 
and  were  changed  from  time  to  time,  as  their  condition  as  to 
repairs  and  the  convenience  of  the  owners  might  render  nec- 
essary, it  is  possible  that  the  states  in  which  they  were  run- 
ning and  landing  in  the  exercise  of  interstate  commerce  could 
subject  them  to  taxation?  No  one,  I  think,  would  contend 
this.  It  seem  to  me  that  the  cars  in  question  belonging  to 
the  Pullman  Car  Company  are  in  precisely  the  same  category. 

The  case  of  the  Western  Union  Telegraph  Qa.v.  Attorney 
General,  125  U.  S.  530,  is  entirely  different  from  the  present, 
in  that  case  there  was  no  question  as  to  the  situs 
of  the  property  taxed.  It  was  situated  within  the  ^'if,""^  *^**' 
state,  consisting  of  poles,  and'  wires,  and  offices,  and  «,Ber»). 
a  general  plant  for  telegraphic  purposes.  The  prop 
erty  belonged  in  Massachusetts,  and  was  consequently  taxa^ 
hie  there.  There  was  a  phase  of  that  case  which  led  some  of 
the  justices  of  the  court  to  doubt  as  to  the  proper  decision  to 
be  made.  The  difficulty  was  this:  The  tax  was  in  terms,  made 
upon  a  certain  proportional  part  of  the  capital  stock  of  the 
company.  That-  proportion  was  regulated  by  the  number  of 
miles  of  telegraph  within  the  state  as  compared  with  the 
number  of  miles  of  telegraph  belonging  to  the  company  in 
the  whole  country.  It  was  objected  that  the  property  of  the 
company  situated  in  Massachusetts  had  no  necessary  relation 
to  the  said  proportion  of  the  capital  stock,  because  the  ag^re- 
gate  value  of  the  stock  might  depend  on  property,  franchises, 
and  amount  of  business  outside  of  Massachusetts,  largely  out 
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of  proportion  to  the  miles  of  telegraph  lines  outside  of  that 
state.  But  the  difficulty  of  £ettin?  at  the  true  value  of  the 
property  within  the  state,  and  of  adopting  any  other  rule  for 
ascertaining  it,  as  well  as  the  failure  of  the  company  to  show- 
that  the  rule  adopted  produced  any  unfair  results,  finally  in- 
duced an  acquiescence  in  the  decision,  but  expressly  on  the 
ground  that  though  the  tax  was  nominally  on  the  shares  of  the 
capital  stock  of  tne  company,  it  was  in  effect  a  tax  upon  the 
property  owned  and  usea  by  it  in  Massachusetts ;  the  propor- 
tional length  of  the  lines  in  that  state  to  the  entire  length 
throughout  the  whole  country  being  merely  used  as  the 
basis  for  ascertaining  the  value  of  that  property, 

The  same  difficulty  as  to  the  method  of  determining  value 
exists  in  the  present  case  which  existed  in  that;  but  the  more 

serious  difficulty  lies  in  the  question  of  the  situi  of 
Thauikbai^  the  property,  and  the  consequent  jurisdiction  of 
•iVt«*!»ii'-'*'^  the  state  of  I'ennsylvania  to  tax  it.  It  is  not  fast 
■•FM.  property.     It  does  not  consist  of  real  estate.    It 

does  not  attach  itself  to  the  land.  It  is  movable,  and 
engaged  in  interstate  commerce,  not  in  Pennsylvania  alone,  but 
in  that  and  other  states;  and  the  question  is,  how  can  such 
property  be  taxed  by  a  state  to  which  it  does  not  belong?  It 
IS  indirectly  but  virtually  taxing  the  passengers, — many  of 
them  carried  from  New  \  ork  to  Chicago,  or  from  Chicago  to 
New  York,  and  most  of  them  from  one  state  to  another.  It  is 
clearly  a  burden  on  interstate  commerce.  The  opinion  of 
the  court  is  based  on  the  idea  that  the  cars  are  taxable  in 
Pennsylvania  because  a  certain  number  continuously  abide 
there.  But  how  can  they  be  said  to  abide  there  when  they 
only  stop  at  Philadelphia  and  other  stations  to  take  on  pas- 
sengers? And  it  is  all  the  same  whether  they  cross  the  state 
entirely,  or  run  into  or  out  of  other  states  with  a  terminus  in 
Pennsylvania,  It  is  only  by  virtue  of  such  of  its  property  as 
is  situated  in  Pennsly  vania  that  the  Pullman  Company  can  be 
taxed  there.  Its  capital  stock,  as  such,  is  certainly  not  taxa- 
ble there.  In  the  case  of  Western  Union  Telegraph  Co.  i^ 
Attorney  General,  the  tax  was  sustained  only  on  the  ground 
that  it  was  a  tax  on  the  property  in  Massachusetts,  Tne  idea 
■  that  the  capital  stock,  as  such,  could  be  taxed  was  repudiated. 
The  state  can  no  more  tax  the  capital  stock  of  a  foreign  cor- 
poration than  it  can  tax  the  capital  of  a  foreign  person.  Penn- 
sylvania cannot  tax  a  citizen  and  resident  of  New  York,  either 
for  the  whole  or  any  portion  of  his  general  property  or  capi- 
tal. It  can  only  tax  such  property  of  that  citizen  as  mav  be 
located  and  have  a  situs  in  Pennsylvania,  State  Tax  on  For- 
eign  Bonds,  15  Wall.  (U.S.),  300.  And  it  is  exactly  the  same 
with  a  foreign  corporalirin.     its  capital,  as  such,  is  not  taxa- 
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ble.  Gloucester  Ferry  Co.  v.  Pennsylvania,  qua  supra.  Tt> 
hold  otherwise  would  lead  to  the  most  oppressive  and  unjust 
proceedings.  It  would  lead  to  a  course  of  spoliation  and  re- 
prisals that  would  endanger  the  harmony  of  the  Union. 

The  same  dissent  is  made  to  the  opinion  in  Palace  Car  Co. 
'J.  Hayward,  infra. 

Power  of  state  to  Tax  Cars  of  Foraign  Sleeping  Car  Company. — The  de- 
cision of  ihe  federal  supreme  court  in  the  principal  case  may  be  said  to 
settle  the  law  upon  this  subject,  and  will  undoubtedly  lead  to  the  enact- 
ment by  other  states  of  laws  similar  to  the  Pennsylvania  statute.  Prior 
to  this  decision  the  law  was  in  a  very  unsettled  condition,  see  note  45  Am. 
&  Eng.  R.  Cas.  18,  19,  note  41  Id.  578. 


/«  re  Brooklyn  Elevated  R.  Co. 

{New  York  Court  of  Appeals,  February  6,  iSgi) 

Forlertureof  Charter — Non-Performance  of  Condition. — The  non-perform- 
ance by  a  corporation  of  conditions  specified  in  its  charter,  In  default  of 
which  it  should  forfeit  the  same,  does  not,  ipso  facto  dissolve  the  corpora- 
tion or  deprive  it  of  its  corporate  existence  and  corporate  rights.  The  cor- 
poration is  thereby  simply  exposed  to  proceedings  in  behalf  of  the  state  to 
enforce  the  forfeiture ;  until  the  state  intervenes  a  private  individual  can- 
not set  up  the  alleged  forfeiture  in  condemnation  proceedings  instituted  by 
such  company. 

&am»~Elevated  Railroad — Provlilons  of  Gensral  Railroad  Aet< — A  provi- 
sion in  the  amendment  to  the  General  Railroad  Act  of  New  York  of  1850 
that  if  any  railroad  company  shall  not  begin  its  road  in  five  years  and  com- 
plete it  within  ten  years  after  such  incorporation  "  its  corporate  existence 
and  powers  shall  cease"  is  inconsistent  with  the  New  York  Act  of  1874, 
chap.  585,  chartering  the  Brooklyn  Elevated  R.  Co.  and  prescribing  the 
time  within  which  the  road  must  be  commenced  and  completed,  and  pro- 
viding for  a  forfeiture  of  its  rights  in  case  of  a  default  in  this  regard.  Ac- 
cordingly, such  elevated  railroad  is  not  subject  to  such  proviaon  in  the 
General  Railroad  Act.  where  it  was  provided  by  its  charter  that  the  corpora- 
lion  should  be  subject  to  all  the  provisions  of  the  General  Railroad  Act  and 
the  amendments  thereto,  except  so  far  as  they  are  inconsistent  with  the 
provisions  of  this  act. 

Construction  of  Elevated  Railroad— Erection  of  Columns— Compliance 
*Hh  Statute.— The  erection  by  the  Brooklyn  Elevated  R.  Co.  of  its  struc- 
ture in  Grand  Street,  Brooklyn,  A*/rf  under  all  the  circumstances  to  be  such 
as  the  Act  of  1875  authorized  the  company  to  adopt,  and  not  unlawful,  the 
law  and  the  facts  being  liberally  construed  in  favor  of  the  corporation. 

Appeal  from  Supreme  Court,  General  Term,  Second  De- 
partment. , 
Edward  M.  Shepard,  for  appellant. 
George  HoadUy,  for  respondent. 

Earl,  J. — This  is  a  proceeding  under  the  provisions  of  the 
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General  Railroad  Act  to  acquire  real  estate  interests  in  Grand 
avenue  in  the  city  of  Brookiyn,  from  Charles  U. 
-cw  lUM.  _\ving,  for  the  purposes  of  the  Brooklyn  Elevated 
Railway.  Issue  was  taken  upon  the  allegations  of  the  peti- 
tion,  and  the  matter  was  brought  to  a  hearing  before  a  justice 
of  the  supreme  court,  who,  after  hearing  the  evidence,  made 
findings  of  fact  and  of  law,  holding  that  the  petitioner  had 
made  a  case  for  the  appointment  of  commissioners  to  ascer- 
tain and  appraise  the  compensation  to  be  paid  to  Wing  for  his 
real  estate  interests  taken,  and  an  order  was  made  and  en- 
tered appointing  such  commissioners.  From  that  order  Wing 
appealed  to  the  general  term,  and  then  to  this  court  The 
Brooklyn  Elevated  Railway  Company  derives  its  corporate 
life  from  the  following  acts  of  the  legislature  :  Chapter  585  of 
the  Laws  of  1874;  chapter  422  of  the  Laws  of  1875 ;  chapter 
350  of  the  Laws  of  1879;  chapter  459  of  the  Laws  of  1880; 
chapter  33S  of  the  Laws  of  1881;  and  chapter  539  of  the  Laws 
of  1885, — and  its  road  was  built  through  Grand  avenue,  and  in 
operation  there  at  the  time  when  this  proceeding  was  institu- 
ted. The  acts  required  that  the  road  should  be  commenced  and 
completed  within  times  specified,  and,  in  default  thereof,  that 
it  should  "  forfeit  the  rights  acquired  by"  it  under  the  acts. 
We  will  assume  that  itdid  not  commence  or  complete  its  mad 
within  the  time  specified,  and  yet  we  reach  the  conclusion 
that  the  claim  of  Wing  that  it  had  lost  its  corporate  existence 
and  its  "  rights  acquired"  under  the  acts  is  un- 
fbHtM"  "'  founded.  What  is  meant  by  "  rights  acquired" 
\tX\mM»  under  the  acts?  We  answer.  All  its  rights, inclu- 
coBriau  ding  its  right  to  be  a  corporation.  It  could  not, 
nu%.  within  the  meaning  of  the  act,  forfeit  all  its  rights 

and  still  be  a  corporation,  A  corporation  without 
rights,  without  legal  capacity  to  do  anything,  not  even  to  ac- 
quire rights,  is  inconceivable.  What  was  plainly  meant  is 
that  the  corporation  should,  in  the  event  mentioned,  forfeit  its 
charter,  and  that  included  all  the  rights  acquired  by  it  under 
the  acts  from  which  it  derived  corporate  existence ;  aijd  thus 
the  legislative  meaning  is  the  same  as  if  the  language  used 
had  been  "  forfeit  its  charter,"  or  its  "  chartered  rights."  For 
the  non-performance  of  conditions  specified  such  language 
has  never  been  held  tx  propria  rigore  to  put  an  end  to  corpo- 
rate life.  By  such  non-performance  a  corporation  is  not  tpso 
facto  dissolved  or  deprived  of  its  corporate  existence  or  cor- 

E orate  rights,  but  it  is  simply  exposed  to  proceedings  on  be- 
alf  of  the  state  to  establisn  and  enforce  the  forfeiture.    The 
state,  which  gave  the  corporate  life,  may  take  it  away.    The    . 
state,  which  imposed  the  conditions,  may-waive  their  per- 
formance, and  the  corporate  life  may  run  on  until  the  state, 
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br  proper  proceeding,  intervenes,  and  enforces  the  forfeiture. 
Until  the  state  does  thus  intervene,  a  private  individual  can- 
not set  up  the  forfeiture,  or  in'any  way  challenge  the  corpo- 
rate existence  with  its  full  vitality.  The  authorities  for  these 
views  are  numerous  and  uniform,  both  in  this  country  and 
England.  State  v.  Fagan,  22  La.  Ann.  545  ;  Niagara  Bank  v. 
Johnson,  8  Wend.  (N.  Y.),  645  ;  People  v.  Manhattan  Co.,  9 
\Vend.(N.Y.).35i  ;  i"«  r^  New  YorkEl.  R.Co..  70  N.  Y.  327;  in 
re  Kings  Co.  El.  R.  Co.,  105  N.  Y.  ^y ;  Day  v.  Ogdensburg  &  L. 
C.  R.  Co.,  107  N.  Y.  129,  35  Am,  &  Eng.  R.  Gas.  102 ;  Moore 
V.  Brooklyn  Citv  R.  Co.,  108  N.  Y.  98;  Farnsworth  v.  Min- 
nesota &  P.  R,  Co.,  92  U.  S.  49;  Van  Wyck  v.  Knevals,  106 
U.  S.  360,  10  Am.  &  Eng.  R.  Cas.  664.  Our  attention  has  been 
called  to  many  cases  arising  under  the  revenue  -laws  of  our 
country,  which  provide  for  forfeiture  of  goods  on  account  of 
offenses  against  such  laws,  wherein,  as  claimed,  it  was  held 
that  the  forfeiture  of  title  in  such  cases  takes  effect  from  the 
commission  of  the  offense  without  legal  proceedings.  Those 
cases,  and  others  involving  violations  of  the  police  laws,  may 
stand  upon  a  peculiar  policy,  and,  in  any  event,  they  are  not 
authority  in  the  case  now  here.  The  learned  counsel  for  the 
appellant,  with  all  his  industry,  has  not  been  able  to 'find  a 
single  case  involving  the  forfeiture  of  corporate  rights  and 
franchises  wherein  such  language  as  we  have  here  has  been 
held  sufficient  to  work  out  a  self-executing  forfeiture  without 
the  intervention  of  the  courts  or  the  legislative  power.  The 
general  rule  established  by  the  authorities  above  cited  was 
fully  recognized  in  re  Brooklyn.  W.  &  N.  R.  Co.,  72  N.  Y.  545, 
75  N.  Y.  335,  and  in  Brooklyn  Steam  Transit  Co.  v.  City  of 
Brooklyn,  78  N.  Y.  524.  For  the  non-performance  of  condi- 
tions specified  in  the  former  case  it  was  provided  that  "  the 
corporate  existence  and  powers  shall  cease,"  and  in  the  latter 
case  that  "this  act,  and  all  the  powers,  rights,  and  franchises 
herein  and  hereby  granted,  shall  be  deemed  forfeited  and  ter- 
minated." We  held  that  this  clear  and  emphatic  language 
indicated  a  legislative  intent  that  the  corporate  life  shouldf 
for  the  defaults  mentioned,  come  to  an  end,  and  not  merely 
be  C-fposed  to  forfeiture  by  proceedings  on  behalf  of  the  state. 
These  decisions,  we  think,  stand  well  upon  reason.  But  they 
are  border  cases,  and  the  doctrine  laid  down  in  them  should 
not  be  applied  to  cases  where  t!ie  legislative  intent  of  a  self- 
executing  forfeiture  is  not  equally  plain.  An  undue  exten- 
sion  of  the  doctrine  Would  imperii  the  vested  rights  of  indi- 
viduals, and  in  many  cases  might  prejudice  the  interests  of 
the  public.  We  have  found  but  one  similar  decision, — that 
made  in  Oakland  R.  Co.  v.  Oakland,  B.  &  F.  V.  R.  Co.,  45 
CaL  365,  where  the  language  tq  be  construed  was,  "  shall  ut- 
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terly  cease  and  be  forleited."  Similar  language  was  held  not 
to  provide  for  ipso  facto  forfeiture  in  Chesapeake  &  O.  Canal 
Co.  V.  Baltimore  &  O.  R.  Co.,  4  Gill  &  J.  Md.  i ;  Briggs  v. 
Cape  Cod  S.  Canal  Co.,  137  Mass.  71,  and  Wallamet  Palis 
Co.  V.  Kittridge,  5  Savvy.  U.  S.  44. 

It  was  provided  in  §  10  of  the  act  of  1874,  in  which  the  life 
of  the  Brooklyn  Elevated  Railway  Company  originated,  that 
the  corporation  thereby  created  should  possess  all 
f^„^  '  the  rights,  powers,  and  privileges,  and  be  subject 
to  all  the  provisions,  of  the  general  railroad  act  of 
1850  and  the  several  acts  amendatory  thereof,  "  except  as  far 
as  the  provisions  of  said  acts  and  amendments  are  modified 
by  or  are  inconsistent  with  the  provisions  of  this  act." 
Among  such  amendatory  acts  is  the  act  chap.  775  of  the  Laws 
of  1867,  in  which  it  is  provided  that,  "  if  any  such  corporation 
formed  under  the  general  act  shall  not  within  five  yearsafter 
its  articles  of  association  are  filed  and  recorded  begin  the  con- 
struction of  its  road,  and  expend  thereon  ten  per  cent,  of  the 
amount  of  its  capital,  or  shall  not  finish  its  road  and  put  it  in 
operation  in  ten  years  from  the  time  of  tiling  its  articles  of 
association  as  aforesaid,  i/s  corporate  existence  and  powers  shall 
cease."  '  In  Re  Brooklyn,  Winheld  &  Newton  Railroad  Com- 
pany we  held  that  the  language  of  this  act  which  we  have 
Italicized  provides  for  a  self  executing  forfeiture,  and  il, 
therefore,  as  claimed  by  the  learned  counsel  for  Wing,  Ihe 
provision  quoted  is  made  applicable  to  this  corporation,  his 
contention  that  it  has  lost  its  corporate  existence  and  its  right 
to  institute  this  proceeding  is  well  founded.  But  the  provis- 
ion of  tiie  general  railroad  act  is  inconsistent  with  that  con- 
tained in  the  act  of  1S74,  and,  as  to  this  corporation,  is  mod- 
ified by  that  act,  which  provides  a  particular  time  for  the 
commencement  and  completion  of  the  road  authorized  there- 
by,  and  the  consequence  of  a  failure  to  perform  the  condi- 
tions. The  whole  subject  is  provided  for  by  that  act  and  the 
other  acts  relating  to  this  corporation,  and  hence  there  is  no 
room  for  the  opLTation  of  the  provision  of  the  act  of  186;. 
above  quoted,  and  it  can  have  no  application  to  this  road. 
We  have  therefore  reached  the  conclusion  that  this  corpora- 
tion has  not  lost  its  corporate  existence,  or  its  right  to  insti- 
tute this  proceeding.  We  have  assumed,  as  sufficient  for  Ihe 
present  purpose,  that  the  corporation  did  not  commence  or 
complete  its  road  within  the  times  required,  and  have  not 
therefore  deemed  it  important  to  consider  the  able  argument 
submitted  on  behalf  of  the  corporation  to  show  that  it  did 
comply  with  the  conditions  specified,  and  also  to  show  ratifi- 
cation of  its  corporate  rights  by  the  recognition  on  the  part 
of  the  li-'gislature  of  its  full  corporate  existence. 
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This  railroad  was  constructed  in  Grand  avenue,  upon  two 
rows  of  iron  columns,  placed  upon  foundations  which  are 
eight  feet  and  four  inches  apart  and  eight  feet  and 
eight  inches  from  the  curb  on  each  side,  and  which  t»"r"i"«««f 
thus  divide  the  avenue  into  three  spaces  substan-  ^^^"'*' 
tially  equal.  It  is  for  a  road  thus  constructed  that 
the  corporation  in  this  proceeding  seeks  to  condemn  the  real 
estate  interests  of  Wing.  He  claims  that  the  road  is  illegally 
and  improperly  constructed,  and  that  the  corporation  cannot 
take  his  interests  in  the  avenue  for  such  a  structure.  Section 
5  of  the  act  of  1874  provides  that  "  the  said  elevated  railway 
shall  be  constructed  as  follows,  namely,  iron  columns  shall  be 
placed  on  each  side  of  the  street,  avenue,  or  roadway  in  aline 
with  the  curbstones ;  said  columns  to  be  firmly  bolted  to  con- 
crete foundations  of  suitable  size  and  shape  to  insure  perfect 
firmness  in  all  cases ;  said  foundations  and  the  location  of 
them  to  be  subject  to  the  approval  of  the  chief  engineer  of 
the  board  of  city  works  of  tne  city  of  Brooklyn.  *  *  » 
Iron  girders  not  more  tEan  thirty-six  feet  in  length  shall  be 
placed  across  the  streets  and  avenues,  and  be  properly  at- 
tached to  the  tops  of  such  columns."  What  kind  of  a  struct- 
ure did  this  authorize  ?  It  did  not  require  that  the  columns 
should  be  placed  in  or  on  the  curbs,  because  the  girders  could 
not  be  more  than  36  feet  long,  and  some  of  the  streets  were 
wider  than  that  between  the  curbs.  They  were  required  to 
be  placed  on  the  sides  of  the  streets,  not  necessarily  in  the 
curbs,  but  on  a  line  with  them,  and  thus  necessarily  parallel 
with  them ;  and  that  they  might  be  placed  so  as  to  do  the 
least  injury,  and  cause  the  least  inconvenience  and  obstruc- 
tion, their  location  was  subject  to  the  approval  of  the  engi- 
neer. This  section  was  amended  bj-  chap.  432  of  the  Laws 
of  1875  so  as  to  read  as  follows :  "  The  said  elevated  railway 
shall  be  constructed  asfoliows  :  Iron  columnsshall  beplaced 
on  each  side  of  the  streets,  avenue,  and  roadways,  as  near  as 
practicable  on  a  line  parallel  with  the  curbstones,  said  col- 
umns to  be  firmly  bolted  to  concrete  foundations  of  suitable 
size  and  shape  to  secure  perfect  firmness  in  all  cases,  subject 
to  the  approval  of  the  chief  engineer.  *  *  *  Iron  girders 
shall  be  placed  above  the  streets  and  avenues,  and  be  prop- 
erly attached  to  the  tops  of  such  columns."  This  amended 
.  section  did  not  restrict  the  powers  of  this  corporation,  for 
thereafter  it  could  build  precisely  such  a  structure  as  it  was 
before  authorized  to  build,  but  its  powers  were  enlarged.  In- 
stead of  using  transverse  girders,  it  could,  at  its  option,  use 
longitudinal  girders.  Where  were  the  columns  to  be  placed  ? 
The  claim  of  the  learned  counsel  for  Wing  is  that  they  were 
still  required  to  be  placed  on  the  sides  of  the  street,  but  as 
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near  as  practicable  on  a  line  parallel  with  the  curbs.  We 
have  no  light  for  the  construction  of  the  amended  section  ex- 
cept that  furnished  by  the  langua^^e  thereof,  as  well  as  bjthe 
language  of  the  section  prior  to  its  amendment.  We  thiok 
the  comma  after  the  word  "  roadways  "  should  be  placed  after 
the  word  "practicable,"  and  thus  the  requirement  is  that  the 
columns  should  be  placed  as  near  as  practicable  on  the  sides 
of  thestreets,  but  parallel  with  the  curbs.  If  the  amendment 
was  simply  for  the  purpose  of  requiring  the  columns  to  be 
placed  as  near  as  practicable  parallel  with  the  curbs,  it  was 
unnecessary,  as  the  unamended  section  required  that.  Be- 
fore, the  columns  were  required  absolutely  to  be  placed  on 
the  sides  of  the  streets ;  and  we  think  the  plain  purpose  of  the 
amendment  was  to  alter  this  rigid  requirement,  and  to  author- 
ize the  columns  to  be  placed  as  near  as  practicable  to  the  sides 
of  the  streets.  The  person  who  drafted  the  amended  section 
evidently  intended  to  provide  for  a  case  where  the  rows  of 
columns  might  be  placed  near  to  each  other,  and  at  some 
distance  from  the  curbs,  as  the  section  was  so  amended  as  to 
allow  longitudinal  girders.  We  may  suppose,  iu  the  absence 
of  any  proof  on  the  subject,  that  if  the  columns  were  placed 
near  the  curbs,  transvere  girders  spanning  the  streets  would 
be  needed  to  uphold  the  structure ;  but  if  the  columns  were 
placed  near  to  each  other,  transverse  girders  would  not  be 
needed,  or  even  as  appropriate  as  longitudinal  girders.  Un- 
der the  amended  section,  as  before,  the  location  of  the  columns 
and  the  foundations  thereof  were  to  be  subject  to  theapproval 
of  the  engineer,  and  in  this  the  public  as  well  as  the  abutting 
owners  were  expected  to  have  all  reasonable  and  practical 
protection.  In  thus  construing  this  section,  we  ar«  obliged 
to  transpose  a  comma,  but  in  so  doing  we  violate  no  canon  of 
construction,  as  we  think  the  legislative  sense  requires  it,  and 
such  liberty  with  punctuation  is  frequently  taken  by  the 
courts.  In  Gyger's  Estate,  65  Pa.  St.  311,  Sharswood,  J., 
said  :  "  There  is  no  punctation  in  a  statute  which  ought  to 
rule  ;"  and  in  Gushing  v.  Worrick,  g  Gray,  382,  the  court  said  : 
"  The  general  rule  is  that  punctuation  is  no  part  of  astatute." 
See,  also,  Hamilton  v.  The  Hamilton,  16  Ohio  St.  428.  There 
was  evidence  tending  to  show  that  these  columns  were  placed, 
as  nearly  as  practicable,  on  the  sides  of  the  streets,  and  we 
see  no  occasion  to  interfere  with  the  finding  of  the  court  be- 
low upon  such  evidence.  The  corporation,  subject  to  the 
approval  of  the  engineer,  was  clothed  with  some  discretion 
as  to  the  location  of  the  columns  ;  and  with  the  reasonable 
exercise  of  that  discretion  no  court  should  interfere.  South- 
ern Minn.  R.  Co.  V.  Stoddard,  6  Minn.  150  (Gil.  92;)  Fall 
River  Iron  Works  Co.  v.  Old  Colony  &  F.  R.  R.  Co.,  5  Allen 
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(Mass.),  221;  Boston  &  P.  R.  Corp.  v.  Midland  R.  Co.,  r 
Gray  (Mass.j,  341  ;  Parke's  Appeal,  64  Pa.  St.  137.  It  does 
Dot  appear  tnat  the  public  authorities  object  to  the  location 
of  those  columns,  or  that  Wing  made  any  objection  until  after 
they  were  located  and  the  road  was  in  operation.  The  only 
interests  he  appears  to  have  in  the  street  which  are  peculiar 
to  him,  and  for  which  he  can  have  any  protection  or  compen- 
sation, are  his  easements  of  light,  air,  and  access;  and  it  is 
very  clear  that  these  easements  are  less  interfered  with  than 
they  would  be  if  the  columns  on  his  side  of  the  street  had  been 
placed  nearer  to  the  curb.  Under  all  the  circumstances,  there- 
lore,  wethinkit  is  but  fair  and  just  that  both  the  law  and  the 
facts  should,  as  to  the  location  of  the  columns,  be  liberally  con- 
strued in  favor  of  the  corporation,  and  we  must  hold  that  their 
locationisnotunlawful.  Other  points  are  arguedinthe  briefs. 
submitted  on  behalf  of  Wing.  They  are  of  a  technical  nature^ 
not  relating  to  the  merits  of  the  controversy  between  these- 
parties,  and  we  leave  them  upon  the  findings  of  the  court  be- 
low, believing  that  they  do  not  point  out  any  error,  and  that 
they  require  no  further  notice.  The  order  should  be  affirmed, 
witn  costs.     All  concur. 

Forfiiture  of  Charter  by  Failura  to  Conctruct  Road.— See  Bywaters  in 
Paris,  etc.,  R.  Co.  (Tei.),  38  Am.  &  Eng.  R.  Cas.  498,  note  Soi- 


State  ex  rel  ClaPP,  Attorney  General, 


Sioux  City  &  Northern  R.  Co. 

(<f3  Minnesota  i^.) 

ForaiEn  Railroad  Company— Filing;  Artlclai  of  Incorporation- Payment  of 
Fwfc— Gen.  Laws  Minn.  1877.  chap.  14.  authorizes  railroad  companies  or- 
ganized under  the  laws  of  Iowa  to  extend  their  hnes  into  Minnesota,  and 
gives  Ihem  the  powers  and  privileges,  and  subjects  them  to  the  same  lia- 
bilities oi  railroad  companies  organized  under  the  laws  of  Minnesota ;  pro- 
vided such  non-resident  companies  shall  first  file  a  copy  o(  their  articles- 
of  incorporation  with  the  secretary  of  state.  Gen.  Laws  Minn.  1889,  chap. 
225,  provides  that  no  corporation  shall  be  created  or  organized  under  the- 
laws  of  Minnesota,  unless  the  corporators  shall, 'at  or  before  the  filing  of 
the  articles  of  incorporation  pay  into  the  state  treasury  a  certain  per  cent., 
of  the  capital  stock  of  such  corporation.  I/tiif,  that  the  latter  act  applies 
to  Iowa  railroad  companies  who  accept  the  provisions  of  the  law  of  1877,. 
and  such  companies  are  required,  as  a  condition  precedent  to  filing  their 
articles,  to  pay  the  fees  prescribed  by  the  act  of  1889. 

Quo  Warranto. 

Moses  E.  Clapp,  Atty.  Gen.,  for  relator. 
Daniel  Rohrer,  for  respondent. 
46  a.  &  E.  R.  Cas.— 17 
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Mitchell,  J. — Chapter  14,  Gen.  Laws  1877,  provided  that 
"  any  railroad  organized,  or  that  may  be  hereafter  organized, 

under  the  laws  of  the  state  of  Iowa,  is  hereby  au- 
iwoifc^'""  thorized  to  extend  and  build  its  road  into  the  state 

of  Minnesota ;  and  such  railroad  company  shall 
have  and  possess  all  the  powers,  franchises,  and  privileges, 
and  be  subject  to  the  same  liabilities,  of  railroad  companies 
organized  and  incorporated  under  the  general  laws  of  this 
state  :  provided  such  non-resident  company  shall  first  file  a 
true  copy  of  its  articles  of  incorporation  with  the  secretary 
of  this  state,  and  shall  comply  with  the  laws  of  Minnesota  as 
to  filing  and  recording  its  articles  of  incorporation."  On 
March  28,  1889,  another  act  was  passed  which  provided,  gen- 
erally, that  any  railroad  company  organized  under  the  ^ws 
of  otherstatesis  authorized,  upon  being  incorporated  in  this 
state  as  hereinafter  provided,  to  build  and  extend  its  road  into 
this  state,  and  shall  have  and  possess  all  the  powers  and  fran- 
chises, and  be  subject  to  the  same  liabilities  as  railroad  cor. 
porations  organized  and  incorporated  under  the  general  laws 
of  this  state:  provided  such  railway  company  snail  first  file 
in  the  office  of  the  secretary  of  this  state  a  copy  of  its  articles 
of  organization  or  incorporation,  and  shall  comply  with  the 
law  of  this  state  as  to  filing  and  recording  its  articles  of  in- 
corporation ;  that  upon  and  after  the  filing  of  its  said  articles, 
which  shall  be  deemed  an  acceptance  01  the  benefits  of  the 
act,  the  said  corporation  "is  hereby  declared  to  be  a  legal 
domestic  corporation."  A  third  act  was  passed  April  34, 1889, 
(chap.  325,  Gen.  Laws  1889,)  which  took  effect  May  ist  ofthe 
same  year,  providing  "  that  no  corporation  or  association  • 
*  *  shall  hereafter  be  created  or  organized  under  the  laws 
of  this  state,  unless  the  persons  named  as  corporators  therein 
shall,  at  or  before  the  nling  of  the  articles  of  association  or 
incorporation,  pay  into  the  state  treasury  the  sum  of  fiftV 
dollars  for  the  first  $50,000,  or  fraction  thereof,  of  the  capital 
stock  of  such  corporation  or  association,  and  the^further  sum 
of  five  dollars  for  every  additional  $10,000,  or  fraction  thereof, 
of  its  capital  stock." 

The  respondent  was  organized  as  a  corporation  under  the 
laws  of  Iowa,  October  3,  1887,  with  a  capital  stock  of  $10,- 

000,000  for  the  purpose  of  constructing  and  operat- 
"  '*  ing  a  railroad  from  Sioux  City,  in  that  state,  to  the 

south  boundary  of  Minnesota,  and  thence  through  this  state 
to  Duluth.  in  the  summer  of  1889,  it  constructed,  and  is  now 
operating  in  this  state,  a  portion  of  its  line  of  road,  and  as- 
sumes to  possess,  and  is  exercising  in  this  state,  all  the  powers 
and  franchises  of  domestic  railway  corporations  claiming  the 
right  to  do  so  under  the  act  of  1S77.     Its  articles  of  associa- 
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tion  have  never  been  filed  with  the  secretary  of  this  state,  but 
subsequently  to  May  i,  1889,  it  tendered  to  nim  a  copy  of  the 
same,  and  requested  him  to  receive  and  file  them :  but  he  de. 
clined  to  do  so  unless  the  company  would, first  pay  to  the  state 
treasurer  $5,025,  the  percentage  on  its  capital  stock  required 
by  chapter  225,  Laws  1889.  This  the  company  declined  to  do, 
claiming  thai  the  provisions  of  this  act  did  not  apply  to  it,  as 
not  being  a  corporation  "created  and  organized 
under  the  laws  of  this  state,"  but  one  created  and  ^^'^^' 
organized  under  the  laws  of  Iowa ;  and  the  correct- 
ness of  this  contention  is  the  only  question  raised  by  the  de- 
murrer to  the  information.  The  state  contends  that  the  act 
of  March  28,  1889,  is  the  law  applicable  to  the  case  ;  its  posi- 
tion, as  we  infer,  being  that  as  tiiis  act  is  general  in  its  terms, 
and  covers  the  whole  subject,  it  repeals liy  implication  the 
act  of  1877,  If  this  were  so,  it  would  be  decisive  of  the  case 
adversely  to  the  respondent  company,  for  it  is  very  clear  that 
the  act  of  March,  i88g  provides  for,  not  a  mere  statutory  li- 
cense  to  a  foreigQ  railroad  corporation  to  transact  business 
in  this  state,  but  a  reincorporation,  and  placing  it  upon  the 
touting  of  a  domestic  corporation  within  the  state.  Ffence 
any  company  accepting  its  provisions,  although  also  a  corpo- 
ration of  another  state,  would  be  here  a  corporation  "  created 
and  organized  under  the  laws  of  this  state."  But  we  shall  as- 
sume, without  deciding,  that  the  act  of  1877  is  still  in  force, 
and  also  assume,  without  deciding,  that  an  Iowa  railway  com- 
pany, bv  accepting  the  benefits  of  that  act,  does  not  become, 
strictly  speaking,  a  domestic  corporation,  but  merely  obtains 
a  statutory  license  to  construct  and  operate  railways  in  this 
state,  under  a  grant  of  all  the  powers  and  franchises  possessed 
by  domestic  railway  companies  under  the  laws  of  this  state. 
This,  of  course,  is  the  position  most  favorable  to  the  conten- 
tion of  the  respondent.  But,  even  with  these  concessions,  we 
think  that  the  case  comes  clearly  within  the  spirit,  and  also 
within  the  language,  of  chapter  225,  Laws  1889,  giving  to  the 
expression,  "  created  and  organized  under  the  laws  of  this 
state,"  a  liberal,  but  allowable,  construction,  in  accordance 
with  the  sense  in  which  it  is  apparently  used  in  this  connection. 
The  franchises  and  privileges  which  a  corporation  may  ex- 
ercise within  the  jurisdiction  of  any  state  must  in  all  cases  be 
derived  from  the  laws  of  that  particular  state; 
and  this  is  equally  true  whether  the  corporation  p»"'s»  ««■- 
be  admitted  to  act  in  the  state  by  a  statutory  li-  J"f^"' 
cense,  or  by  a  grant  of  a  complete  charter.  Hence 
the  corporate  existence  of  the  respondent,  considered  with 
relerence  to  its  rights  and  powers  in  Minnesota,  springs 
wholly  from  the  legislation  of  this  state,  which  by  its  own 
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vigor  performs  the  act.  Therefore,  while  considered  as  a 
legal  entity,  with  the  mere  right  to  exist,  the  respondent  ma}' 
derive  its  birth  and  life  from  the  laws  of  Iowa,  yet  all  its 
powers,  franchises,  and  privileges,  which  are  the  essential  and 
only  valuable  rights  of  the  corporation,  in  Minnesota  areas 
entirely  and  exclusively  the  creation  of  the  laws  of  this  state 
as  if  it  was  a  domestic  corporation  primarily  brought  into 
being  by  these  laws.  In  this  sense  the  respondent  here  is 
created  under  the  laws  of  Minnesota,  and  comes  fairly  within 
the  language,  as  it  clearly  does  within  the  spirit,  of  chapter 
225.  It  has  frequently  been  held  that  it  is  a  reasonable  con- 
struction of  statutes  purporting  to  regulate  all  corporations 
cr.eated  or  organized  under  the  laws  of  a  state  to  hold  that 
such  statute  applies  to  foreign  corporations  reincorporated 
by  the  state,  or  permitted  by  statutory  license  to  exercise 
their  franchises  within  its  territory.  Mor.  Priv.  Corp.  %  998. 
This  statute  ought,  if  possible,  as  we  think  it  reasonably  may, 
be  given  this  construction  ;  for  it  is  not  to  be  supposed  that 
the  legislature  intended  to  exempt  corporations  primarily 
created  by  the  laws  of  another  state  from  the  payment  of  fees 
exacted  from  corporations  exclusively  domestic,  when  the 
former  obtain  and  enjoy  to  the  fullest  extent  all  the  powers, 
franchises,  and  privileges  under  our  laws  which  are  possessed 
by  the  latter.  No  reason  for  any  such  discrimination  exists, 
and  we  ought  not  to  presume  that  it  was  intended  to  make 
any  such  distinction,  unless  conclusively  forced  to  such  a 
result  by  the  language  of  the  act.-  The  act  of  1877,  and 
chapter  225  of  the  Laws  of  i889,are  to  be  construed  together; 
and,  as  the  latter  requires  the  payment  of  these  fees  as  a  con- 
dition precedent  to  the  filing  of  the  articles  of  association, and 
as  the  former  requires  an  Iowa  corporation  tD  comply  with 
the  laws  of  Minnesota  as  to  filing  its  articles  of  incorporation, 
our  conclusion  is  that  it  was  incumbent  on  respondent  to  pay 
these  fees  before  it  could  file  its  articles,  and  that  until  the 
articles  are  duly  filed  it  has  no  right  to  exercise  corporate 
franchises  in  this  state.  The  demurrer  to  the  information  is 
overruled,  and  judgment  ordered  for  the  state,  unless  the  re- 
spondent answer  within  30  days. 

Foreign  Railroad  Company— Fiiln|r  Copy  of  Charter. — Acts  i8ih  G«n. 
Assem.  Iowa,  chap.  128,  provide  thai  any  railroad  company  Oi^nized  under 
the  laws  of  another  state,  owning  and  operating  a  hne  of  road  witliin  this 
state,  "  shall  have  and  possess  all  the  powers,  franchises,  rights,  and  priw- 
leges,  and  be  subject  to  the  same  liabilities  of  railroad  companies  organiied 
and  incorporated  under  the  laws  of  this  state,  including  the  right  to  sue, 
and  the  liability  to  be  sued,  the  same  as  railroads  organized  under  the  laws 
of  this  state."  Held,  that  a  foreign  railroad  corporation  cannot  claim  the 
rights  of  a  domestic  corpordtion  without  showing  that  it  has  tiled  a  copy 
ofits  charter  as  provided  by  this  act.  State  7'.  Chicago,  M.  &  St.  P.  R.Co., 
80  Iowa,  586. 
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Humphreys  et  al.  v.  McKissock,  Receiver. 

Wabash,  St.  Louis  &  Pacific  R.  Co.  v.  McKissock, 

Receiver. 

{140  United  Slates,  304.) 

Mortgaee^atoek  ownod  by  Railroad  Company  in  Elavator  Company — 
Power  of  Railroad  to  Mortgaga  Intoreit  in  Elavatori^A  r&ilroad  company 
which  owns  stock  in  a  corporation  promoted  by  several  railroad  companies 
to  construct  an  elevator  to  be  connected  with  their  respective  roads,  bas 
no  specific  interest  in  the  elevator  constructed  by  such  corporation  which 
it  can  mortgage.  The  interest  of  the  railroad  company  in  the  elevator  is 
that  of  a  mere  stockholder  of  the  company  which  constructed  it.  Owner- 
ship of  stock  in  a  corporation  should  not  be  confounded  with  ownership 
of  ils  property. 

Sani«~Mortgag8  of  Railroad  and  "  Appurtenancat" — Intoreit  In  Elevator. 
—Where  a  railroad  company  mortgages  its  road  and  the  "appurtenances  " 
thereunto  belonging,  such  mortgage  does  not  pass  an  interest  of  the  rail- 
road company  as  a  stockholder  of  a  corporation  owning  an  elevator  con- 
stnicted  on  land  not  belonging  to  the  railroad  company,  and  situated  at 
some  distance  from  its  road  ;  nor  does  the  stock  of  the  elvator  company 
pass  to  the  mortgagee  under  such  mortgage. 

Appeals  from  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Iowa, 

The  two  appeals  in  these  cases  are  from  the  same  decree. 
Both  will  be  disposed  of  by  the  same  decision,  which  will 
turn  upon  the  eflect  of  a  mortgage  executed  by  a  railroad 
corporation  of  railroad  property  upon  a  subsequently  ac- 
quired interest  of  the  mortgagor  in  the  stock  of  an  elevator 
company.  The  material  facts  out  of  which  the  controversy 
arises  are  very  fully  and  clearly  set  forth  in  the  briefs  of  coun- 
sel. They  arc  substantially  as  follows:  On  the  15th  of  Feb- 
ruary, 1879,  the  St.  Louis,  Kansas  City  &  Northern  Railway 
Company,  a  corporation  created  under  the  laws  of  Missouri, 
owned  a  railroad  extending  in  a  northeasterly  direction  from 
Eim  Flats,  in  Davies  county  of  that  state,  through  the 
counties  of  Davies,  Gentry,  Nodaway,  and  Atchison,  to  the 
boundary  line  between  Missouri  and  Iowa.  It  was  also  the 
lessee  for  a  term  of  years  of  a  railroad  extending  from  Coun. 
cil  Blufls,  in  Iowa,  in  a  southeasterly  direction,  through  the 
counties  of  Pottawatomie,  Mills,  Fremont,  and  Page,  to  a 
point  on  the  boundary  line,  where  the  railroads  connected. 
On  that  day,  for  the  purpose  of  securing  the  payment  oi  250 
bonds,  each  for  the  sum  of  $1,000,  the  railway  company  mort- 
gaged its  leasehold  estate  in  the  railroad  in  Iowa,  and  its 
title  in  fee  to  its  railroad   in   Missouri,  to  the  United  States 
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Trust  Company  of  New  York,  as  trustee.  The  property  de- 
scribed in  the  mortgage  is  as  follows:  "  AU  and  every  part 
and  parcel  of  the  continuous  line  of  railroad,  and  all  right, 
title,  and  interest  therein,  as  now  owned,  leased,  and  held  by 
said  St.  Louis,  Kansas  City  &.  Northern  Railway  Company, 
commencing  at  Elm  Flats,  near  Pattonsburg,  in  the  state  of 
Missouri,  and  extending  through  the  counties  of  Davies, 
Gentry,  Nodaway,  and  Atchison,  in  the  state  of  Missouri,  and 
through  the  counties  of  Page,  Fremont,  Mills,  and  Potta- 
watomie in  the  state  of  Iowa,  to  the  city  of  Council  Blufts  in 
said  state,  as  said  railroad  now  is  or  may  be  hereafter  con- 
structed, maintained,  operated,  or  acquired,  together  with 
all  the  privileges,  rights,  franchises,  real  estate,  nght  of  wa)% 
depots,  depot  grounds,  side  tracks,  water-tanks,  engines,  cars, 
and  other  appurtenances  thereunto  belonging."  On  the  loth 
of  November,  1879,  the  St.  Louis,  Kansas  City  &  Northern 
Railway  Company  was  consolidated  with  the  Wabash  Rail- 
way  Company  of  Illinois,  Indiana,  and  Ohio,  and  the  corpo- 
ration thus  formed  took  the  name  of  the  Wabash,  St.  Louis 
&  Pacific  Railway  Company.  Afterwards,  on  the  17th  of 
December,  1880,  a  corporation  was  formed  under  the  laws  of 
Iowa  by  certain  parties  named  Dillon,  Hopkins,  Keep,  Riddle, 
and  Perkins,  known  as  the  "  Union  Elevator  Company."  Its 
articles  of  incorporation  provided  that  its  principal  place  of 
business  should  be  at  Council  Blufls,  that  its  stock  should  be 
$500,000,  and  that  the  subscriptions  to  the  stock  should  be 
paid  in  when  called  for  by  the  board  of  directors.  The  par- 
ties who  formed  this  corporation  were  officers  of  different 
railway  companies  doing  business  at  Coilncii  Blufts.  Imme- 
diately after  its  organization,  the  elevator  company,  as  party 
of  the  first  part,  entered  into  a  written  contract  wiln  the 
Union  Pacific  Railroad  Company  as  party  of  the  second  part ; 
the  Wabash,  St.  Louis  &  Pacific  Railway  Company  as  party 
of  the  third  part ;  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company  as  party  of  the  fourth  part;  the  Chicago, Bur- 
lington &  Quincy  Railway  Company  as  party  of  the  fifth 
part;    the  Chicago  &  Northwestern  Railway  Company  as 

Party  of  the  si."tth  part;  and  the  Chicago,  Milwaukee  &  St. 
aul  Railway  Company  as  party  of  the  seventh  part;  in 
which  each  of  the  companies  agreed  to  subscribe  $100,000  to 
the  capital  stock  of  the  elevator  company,  and  to  contribute 
equally  thereto ;  and  the  elevator  company  agreed  that  in 
conducting  its  business  it  would  not  discriminate  in  favor  of 
or  against  either  of  the  companies,  but  would  at  all  times 
serve  them  on  equal  terms,  fn  1881  these  companies  sub- 
scribed for  an  equal  amount  of  stock  in  the  elevator  company, 
and  in  iSSi  and  1882  the  elevator  was  erected  at  a  cost  of 
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$280,000.  When  completed  it  was  leased  by  the  elevator 
company  to  certain  parties,  who  afterwards  operated  it  as 
tenants  of  that  company.  The  different  companies  subscribed 
equal  amounts  for  the  construction  of  the  elevator,  which 
subscription  was  in  reality  only  one-sixth  of  $28o,cxx),  and  not 
one  one-sixth  ol  $500,000,  the  authorized  amount  of  its  capi- 
tal stock.  Each,  therefore,  paid  $46,666.66,  and  received  its 
stock,  except  the  Wabash,  St.  Louis  &  Pacific  Railway  Com- 
pany, which  paid  only  $41,666.66,  leaving  $5,000  due.  For 
want  of  this  last  payment  no  stock  has  been  issued  to  that 
company.  It  will  be  entitled  to  receive  its  proportional  part 
of  the  stock  upon  the  payment  of  that  sum.  In  1884  the  Wa- 
bash,  St.  Louis  &  Pacific  Railway  Company  became  insol- 
vent, and  on  the  29th  day  of  May  of  that  year  Solon  Hum- 
phreys  and  Thomas  E.  Tutt  were,  in  proceedings  before  the 
circuit  court  of  the  United  States  for  the  eastern  district-of 
.  Missouri,  appointed  receivers  of  al!  its  property,  including 
the  railroad  from  Elm  Flats,  Mo,,  to  Council  Bluffs,  Iowa.  In 
June,  1885,  a  bill  was  filed  in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Iowa,  western  division,  by 
the  United  States  Trust  Company  of  New  York,  against  the 
Wabash,  St.  Louis  &  Pacific  Railway  Company,  to  foreclose 
tbe  mortgage  of  February  15, 1879,  executed  by  the  St.  Louis, 
Kansas  City  &  Northern  Railway  Company  {afterwards 
merged  into  the  Wabash,  St.  Louis  &  Pacific  Railway  Com- 
pany), covering  the  road  from  Elm  Fiats  to  Council  Bluffs, 
On  March  3,  1886,  that  court  appointed  Thomas  McKissock 
receiver  of  t^e  premises  and  property  described  in  the  mort- 
age, with  power  and  instructions  to  take  possession  thereof. 
Previously  to  this,  on  January  6,  1886,  the  circuit  court  of 
the  United  States  for  the  eastern  district  ol  Missouri  had 
made  an  order  directing  the  receivers,  Humphreys  and  Tutt, 
to  transfer  and  surrender  to  the  trustee  of  the  mortgage,  the 
United  States  Trust  Company,  or  to  any  person  or  receiver 
appointed  at  its  instance  by  the  circuit  courts  of  the  states  of 
Iowa  or  Missouri,  in  which  the  foreclosure  suits  brought  by 
the  trustee  might  at  the  time  be  pending,  the  entire  line  of 
railroad  known  as  the  "Omaha  Division  of  the  Wabash,  St. 
Louis  &  Pacific  Railway  Company,"  by  which  was  meant  the 
line  extending  from  Elm  Flats  to  Council  Bluffs ;  and  also  all 
property,  real  and  personal,  pertaining  to  that  division,  then 
in  their  possession  and  control. 

Under  the  facts  as  thus  stated  the  situation  of  the  case  wag 
this:  Humphreys  and  Tutt,  as  receivers  oi  all  the  property 
of  the  Wabash,  St.  Louis  &  Pacific  Railway  Company,  ap- 
pointed by  the  circuit  court  of  the  United  States  for  the 
eastern  district  of  Missouri,  claimed  possession  and  th'e  right 
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to  hold  the  interest  of  that  company  in  the  stock  of  the  eleva- 
tor company.  On  the  other  hand,  McKissock,  as  receiver  of 
the  property  described  in  the  mortgage  to  the  trust  company, 
■claimed  the  stock  in  the  elevator  company  as  covered  by 
that  mortgage,  and  demanded  its  transfer  to  him  by  Hum. 
■phreys  and  Tutt.  This  being  refused,  he  filed  the  present 
■petition  to  enforce  the  demand.  The  court  directed  its  rcf- 
crence  to  a  special  commissioner  to  take  proofs  and  report 
the  same  with  his  findings  of  law  and  fact.  He  found  the 
{acts  substantially  as  stated,  and  also  that  the  elevator  was 
'immediately  connected  with  the  main  line  of  the  Waisash, 
St.  Louis  &  Pacific  Railway  Comparty  ;  that  that  company 
shipped  large  quantities  of  grain  out  of  Council  Bluffs  over 
the  Omaha  division  ;  that  the  elevator  was  erected  for  the 
■sole  purpose  of  storing  and  handling  grain  to  be  transported 
over  the  six  railroads ;  that  the  erection  of  an  elevator  by  the 
Wabash,  St.  Louis  &  Pacific  Railway  Company  at  Council 
Bluffs  was  necessary  to  the  conduct  of  its  business  as  a  shipper 
-of  grain  ;  and  that  the  handling  and  shipping  of  grain  could 
not  be  successfully  carried  on  at  Council  BluSs  without  one. 
As  a  conclusion  of  law  he  held  that  the  elevator  was  a  cora- 
>inon  appurtenance  to  the  railways,  and  that  the  one-sixth  in- 
terest therein  of  the  Wabash,  St.  Louis  &  Pacific  Railway 
•Company  was  an  appurtenance  belonging  to  its-  line  of  rail- 
way, and  was  covered  by  the  mortgage  of  Februarj-  15, 
1879,  and  formed  a  part  of  the  mortgage  security.  He  tncre- 
'fore  recommended  the  entry  of  an  order  directing  that  com- 
■pany  and  its  receivers  to  execute  and  deliver  to  McKissock 
.a  proper  assignment  of  the  interest  of  that  company  and  of 
the  receivers  in  the  elevator.  Exceptions  were  taken  to  this 
report,  but  they  were  overruled  by  the  court;  the  report  was 
confirmed,  and  a  decree  entered  that  Humphreys  and  Tutt 
execute  and  deliver  to  McKissock,  as  receiver,  a  proper  as- 
signment of  all  the  interest  of  the  Wabash,  St.  Louis  &  Pa- 
cific Railwa)'  Company,  or  of  themselves  as  receivers,  in  the 
Union  elevator.  From  that  decree  appeals  were  taken  to 
"this  court.  Notwithstanding  the  decree  speaks  of  the  inter- 
est of  the  Wabash,  St.  Louis  &  Pacific  Railway  Company  in 
the  Union  elevator,  it  was  stipulated  that  the  company  had  no 
interest  otherwise  than  as  a  stockholder  in  the  property  of  the 
Union  Elevator  Company.  The  evidence  before  the  commis- 
■sioner  also  showed  that  the  elevator  was  not  immediately  on 
the  main  line  of  the  Wabash  Company,  as  found  by  him,  but 
vas  distant  more  than  half  a  mile  from  it,  and  was  only 
reached  by  passing  over  the  tracks  of  another  company. 

lVi-//s  H.  Blod_^ett  and  F.  W.  Lcli7naiui,  for  appellants. 

Edivard  \V.  SlicUion  and    Tlico.  Sheldon,  for  appellees. 
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Field,  J. — The  commissioner  in  his  report  committed  a 
manifest  error  in  holding  that  the  Wabash  Company  pos- 
sessed any  interest  in  the  properly  of  the  elevator  company. 
The  facts  found  by  him  as  to  the  organization  of 
the  latter,  the  subscription  to  its  stock,  the  con-  J^'i'^'if 
struction  of  the  elevator,  and  its  lease  to  others,  dcTuor. 
show  beyond  controversy  the  independent  exist- 
ence of  that  corporation,  and  that  the  railway  company  had 
no  speciBc  interest  in  its  elevator  or  other  property  which  it 
could  mortgage.  It  was  a  mere  stockholder  in  the  elevator 
company.  If  there  had  been  any  doubt  on  this  point  from 
the  evidence  before  that  officer,  on  which  he  found  the  facts 
stated,  it  n5ust  have  been  removed  by  the  stipulation  of  the 
parties.  The  court  below  therefore  erred  in  confirming  the 
commissioner's  report  in  that  particular,  and  entering  a  de- 
cree that  Humphreys  and  Tutt,  as  receivers  of  the  Wabash 
Company,  execute  and  deliver  to  the  petitioner,  McKissock, 
an  assignment  of  an  interest  supposed  to  be  held  by  it,  or  by 
them  as  such  receivers  in  the  Union  elevator.  That  railway 
company  had  no  interest  which  it  could  assign.  The  building 
belongetl  to  the  Union  Elevator  Company  :  and  the  railway 
company  was  entitled,  by  its  subscription,  when  paid,  only  to 
a  certain  proportion  of  its  stock.  Both  the  commissioner  and 
the  court  in  confirming  his  report  and  entering  the  decree 
mentioned  seem  to  have  confounded  the  ownership  of  stock 
in  a  corporation  with  ownership  of  its  property.  But  nothing 
is  more  distinct  than  the  two  rights;  the  ownership  of  one 
confers  no  ownership  of  the  other.  The  property  of  a  cor- 
poration is  not  subject  to  the  control  of  individual  members, 
whether  acting  separately  or  jointly.  They  can  neither  in- 
cumber nor  transfer  that  property,  nor  authorize  others  to  do 
so.  The  corporation — the  artificial  being  created— holds  the 
property,  ana  alone  can  mortgage  or  transfer  it ;  and  the  cor- 
poration  acts  only  through  its  officers,  subject  to  the  condi- 
tions prescribed  by  law.  In  Smiths'.  Hurd,  12  Mete. (Mass.). 
385,  tne  relations  o(  stockholders  to  the  rights  and  property 
of  a  banking  corporation  are  stated  with  his  usual  clearness 
and  precision  by  Chief  Justice  SiiAW,  speaking  for  the  su- 
preme court  of  Massachusetts,  and  the  same  doctrine  applies 
to  the  relations  of  stockholders  in  all  business  corporations. 
Said  the  chief  justice :  "  The  individual  members  of  a  corpo- 
ration, whether  they  should  all  join  or  each  act  severally,  have 
no  right  or  power  to  intermedi:l!e  with  the  property  or  con- 
cerns of  the  bank,  or  call  any  officer,  agent,  or  servant  to  ac- 
count,  or  discharge  them  from  any  liability.  Should  all  the 
stockholders  join  in  a  power  of  attorney  to  any  one,  he  could 
not  lake  possession  of  an)-  real  or  personal  estate,  any  sccu- 
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l-ity  or  chose  in  action ;  fcould  not  collect  a  debt,  or  discharge 
a  claim,  or  release  damage  arising  from  any  default ;  simply 
because  they  are  not  the  legal  owners  of  the  property,  and 
damage  done  to  such  properly  is  not  an  injury  to  them. 
Their  rights  and  their  powers  are  limited  and  well  defined. 
The  commissioner  also  committed  a  manifest  error  in  his 
report  in  holding  that  the  elevator  was  a  common  appurte- 

nance  to  the  railroads  of  the  several  companies 
EUratoriot  having  the  stock  of  the  eleyator  company,  and 
tli'ra'to'nii-  ^^^^  onc-sixth  interest  therein  was  an  appurte- 
I!^'  "      '    nance  to  the  railroad  of  the  Wabash  Company.     It 

is  difficultto  understand  the  course  of  reasomngby 
which  a  certificate  of  stock  in  an  independent  corporation 
can  be  an  appurtenance  to  a  railroad.  If  stock  in  the  com- 
pany in  question  could  be  considered  an  appurtenance  to  a  . 
railroad,  by  the  same  rule  stock  in  a  bank,  or  in  any  other 
corporation,  with  which  the  railroad  did  business,  might  be 
so  considered.  But  were  we  to  consider  the  Wabash  Com- 
pany as  possessing  a  separable  legal  interest  in  the  elevator. 
It  would  not  be  appurtenant  to  its  railroad.  That  buiidtng 
is  situated  at  some  distance  from  the  railroad, — more  than 
half  a  mile, — and  is  erected  on  land  not  belonging  to  that 
company,  but  leased  from  the  Union  Pacific  Railway  Com- 
pany, and  can  only  be  reached  by  crossing  the  tracks  of  an- 
other  company.  Had  the  elevator  been  constructed  upon 
property  covered  by  the  mortgage  it  might  have  been  con- 
tended that  it  fell,  to  the  extent  of  the  one-sixth  interest,  un- 
der the  mortgage,  as  one  of  the  depots  of  the  company.  The 
term  "  depot"  in  the  mortgage  is  not  necessarily  limited  to  a 
place  provided  for  the  convenience  of  passengers  while  wait- 
ing for  the  arrival  or  departure  of  tjrams.  It  applies  also  to 
buildings  used  for  the  receipt  and  storage  of  freight,  which, 
when  received,  is  to  be  saf^ely  kept  until  forwarded  by  the 
cars  of  the  company,  or  delivered  to  the  owner  or  consignee. 
Such  a  building,  whether  existing  at  the  time  of  the  mort- 
gage or  constructed  afterwards  upon  the  property  of  the  com- 
pany covered  by  it,  may  pass  under  the  mortgage  as  one  of 
Its  depots,  but  will  not  pass  as  an  appurtenance  to  the  prop: 
erty  previously  existing,  A  thing  is  appurtenant  to  some- 
thing else  only  when  it  stands  in  the  relation  of  an  incident  to 
a  pnncipal,  and  is  necessarily  connected  with  the  use  and  en- 
joyment of  the  latter.  Harris  v.  Elliott,  10  Pet.  (U.  S.),  25, 54; 
Jackson  J'.  Hathaway,  15  Johns  (N.  Y.),  447,  455;  Linthicumi'. 
Ray,  9  Wall.  (U.  S.),  241.  Of  two  parcels  of  land  one  can  never 
be  appurtenant  to  the  other,  for,  though  the  possession  of  the 
one  may  add  greatly  to  the  benefit  derived  from  the  other,  it 
IS  not  an  incident  of  the  other,  or  essential  to  the  possession 
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of  its  title  or  use  ;  one  can  be  enjoyed  independently  of  the 
other.  As  said  by  the  court  of  appeals  of  New  York  in  Wood- 
hull  i'.  Rosenthal,  61  N.  Y.  390:  "  A  thing  '  appurtenant'  is  de- 
fined to  be  a  thing  used  with  and  related  to  or  dependent 
upon  another  thinff  more  worthy^and  agreeing  in  its  nature 
and  quality  with  tne  thing  whereunto  it  is  appendant  or  ap- 
purtenant. It  results  from  this  definition  that  land  can  never 
be  appurtenant  to  other  land,  or  pass  with  it  as  belonging  to 
it.  All  that  can  be  reasonably  claimed  is  that  the  word  'ap- 
purtenance' will  carry  with  it  easements  and  servitudes  used 
and  enjoyed  with  the  lands  for  whose  benefit  they  were  cre- 
ated. Even  an  easement  will  not  pass  unless  it  is  necessary 
tothe  enjoyment  of  the  thing  granted."  Under  the  term  "  ap- 
purtenances," as  used  in  the  mortgage  in  question,  only  such 
property  passes  as  is  indispensable  to  the  use  and  enjoyment 
of  the  franchises  of  the  company.  It  does  not  include  prop- 
erty acquired  simply  because  it  may  prove  useful  to  the  com- 
pany, and  facilitate  the  discharge  of  its  business.  A  distinc. 
Uon  is  made  in  such  cases  between  what  is  indispensable  to 
the  operation  of  a  railway  and  what  would  be  only  conven- 
ient. Bank  of  Commerce  v.  Tennessee,  104  U.  S.  493,  496. 
The  elevator  in  question  was  at  all  times  under  an  independ- 
ent management,  and  was  used  in  the  same  manner  as  any 
other  warehouse  not  on  the  premises  of  the  railway  company 
to  which  it  sent  cars  for  freight.  The  court  therefore  erred 
in  confirming  the  report  of  the  commissioner  in  the  particu- 
lar  mentioned,  and  in  passing  its  decree  upon  the  assumption 
that  the  Wabash  Company  had  a  legal  separate  interest  in  the 
elevator,  and  that  the  mortgage  attached  to  such  interest. 
That  company,  as  already  stated,  possessed  only  stock  in  the 
elevator  company  ;  and  the  ownership  of  stock  in  one  com- 
pany has  never  been  adjudged  to  be  an  appurtenance  to  a  line 
of  railroad  belonging  to  another  company. 

There  is  no  merit  in  the  position  that  the  question  involved 
in  these  appeals  was  adjudicated  by  the  decree  foreclosing  a 
subsequent  mortgage  of  the  Wabash  Company.    It 
appears  that  on  June  i,  1880,  a  genera!  mortgage  "J"flf«tio» 
was  executed    by  that   company  to   the   Central  3'j'j^''„''rort. 
Trust  Company  of  New  York  upon  different  lines  -ciwnrt. 
of  railroad,  including  the  Omaha  division.     When 
this  was  foreclosed  the  decree  declared  that  the  mortgage 
was  a  lien  on  the  interest  of  the  Wabash  Company  in  the  ele- 
vator at  Council  Bluffs,  the  court  erroneously  assuming  that 
the  company  w.as  possessed  of  an  interest  therein.     That  sup- 
posed interest  was  ordered  to  be  sold,  together  with  other 
property  covered  by  the  mortgage,  without  affecting  the  lien 
of  numerous   other  contracts,  leases,  and  senior  divisional 
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mortgages.  The  object  of  the  suit  was  to  have  a  sale  of  the 
property  covered  by  that  mortgage,  without  in  any  manner 
affecting  the  rights  of  other  mortgage  creditors.  The  decree 
itself  declared  that  neither  it  nor  any  sale  under  it  should  in 
any  way  prejudice  or  affect  the  rights  of  parties  or  persons 
interested  in  certain  mortgages,  deeds  of  trust,  teases,  and 
contracts,  which  were  set  forth,  among  which  was  the  mort- 
gage of  February  15,  1879,  and  that  all  the  rights  of  such  per- 
sons and  parties  were  thereby  reserved  to  them.  It  is  plain, 
therefore,  that  the  rights  of  parties  to  this  proceeding  were 
not  determined  by  that  decree.  From  the  views  expressed 
we  are  of  opinion  that  the  stock  held  by  the  Wabasn  Com. 
pany  in  the  Union  Elevator  Company  at  Council  Bluffs  was 
not  covered  by  the  mortgage  executed  on  February  15, 1879, 
such  stock  not  being  in  any  sense  an  appurtenance  to  the 
property  covered  by  the  mortgage.  The  decree  on  the  pe- 
tition of  intervention  must  therefore  be  reversed,  and  the  case 
remanded  to  the  circuit  court,  with  a  direction  to  dismiss  the 
petition.     It  is  so  ordered. 

What  Poues  Under  Convsyancs  u  "  Appurtsnance." — One  entire  railroad 
will  not  pass  as  an  "  appurtenance"  to  another  railroad  under  a  deed  of 
conveyance.  Philadelphia  v.  Phila.  &  R.  R.  Co.,  58  Pa.  St.  253.  Fora 
complete  collection  of  cases  showing  what  is  included  under  the  tenn"  ap- 
purtenance" see  I  Am.  &  Eng.  Ency.  Law.  641. 


Central  Trust  Co. 


(ijS  United  States,  414), 

Mortgage— Propsrty  Covered— Terminal  Facilitieir— A  railroad  company 
incorporated  to  construct  a  Tailtoad  between  two  cities  named  as  its  termini, 
gave  a  mortgage  upon  its  line  of  road  constructed,  or  to  be  constructed  be- 
tween the  named  termini,  together  with  all  the  stations,  depot-grounds,  en- 
gine-houses, machine  shops,  buildings,  and  erections  appertaining  to  said 
railroad  or  which  might  thereafter  appertain  thereto.  Hefd,  that  the  mort- 
gage created  a  lien  upon  the  terminal  facilities  of  the  railroad  in  the  cities 
named  as  its  termini,  and  was  not  limited  to  so  much  of  the  road  as  was 
found  between  the  city  limits  of  those  places. 

Mortgage  Covsring  After- Acquired  PToperty~Conttructlon, — Where  a 
mortg,i;;c  given  by  a  railroad  rompany  contains  the  "after  acquired  proft- 
erty  "  clause,  such  mortgage  is  made  thereby  to  cover  not  only  property 
then  owned  by  the  company  and  described  iii  it,  but  also  property  coming 
within  the  words  of  the  description,  and  sulasequently  acquired  whether  by 
legal  title  or  by  a  full  equitable  title ;  and  there  are  no  equities  to  set  aside 

Ai'?E.A.L  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 
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On  the  17th  of  January,  1880,  the  Toledo,  Delphos  &  Bur- 
lington Railroad  Company,  a  corporation  organized  by  the 
consolidation  of  several  constituent  companies,  executed  a 
mortgage  to  the  Central  Trust  Company  of  New  York,  by 
which  it  conveyed  the  following  property.:  "  All  and  singular 
the  line  of  railroad  of  the  said  party  of  the  first  part,  as  the 
same  now  is  or  may  hereafter  be  constructed,  between  Toledo, 
Lucas  county,  Ohio,  through  the  counties  of  Lucas,  Wood, 
Henry,  Putnam,  Allen,  and  Van  Wert,  in  the  state  of  Ohio, 
and  the  counties  ol  Adams,  Wells,  Huntington,  Wabash,  Mi- 
ami, Grant,  and  Howard,  in  the  state  of  Indiana,  (and  not  in- 
cluding the  branch  line  from  Delphos,  Allen  county,  Ohio: 
thence  via  Spencerville,  Mendon,  and  Mercer,  and  through 
the  counties  of  Allen,  Van  Wert,  and  Mercer,  to  ShanesvilTe, 
Mercer  county,  Ohio),  being  about  one  hundred  and  eighty 
miles  in  length,  together  with  all  and  singular  the  rights  of 
way,  roadbed  made  or  to  be  made,  its  track  laid  or  lo  be 
laid,  between  the  terminal  points  aforesaid,  together  with  all 
the  stations,  depot  grounds,  rails,  fences,  bridges,  sidings,  en- 
gine houses,  machine  shops,  buildings,  erections,  in  any  way 
now  or  hereafter  appertaining  unto  said  described  line  o£ 
railroad,  together  witn  all  the  engines,  cars,  machinery,  sup- 
plies, tools,  and  fixtures  now  and  at  any  time  hereafter  held, 
owned,  or  acquired  by  the  said  party  of  the  first  part,  for  use 
in  connection  with  its  line  of  railroad  aforesaid,  and  all  its 
depot  ground,  yards,  sidings,  turnouts,  sheds,  machine  shops, 
leasehold  rights,  and  other  terminal  facilities  now  or  hereafter 
owned  by  the  said  party  of  the  first  part,  together  with  all 
and  singular  the  powers  and  franchises  thereto  belonging, 
and  the  tolls,  income,  and  revenue  to  be  levied  and  derived 
therefrom  ; "  and  also  provided :  "  The  said  party  of  the  first 

fiart  expressly  covenants  and  agrees  that  it  will,  on  demand, 
rom  time  to  time  hereafter  execute,  acknowledge,  and  de- 
liver unto  said  party  of  the  second  part  any  and  all  such  fur- 
ther and  other  conveyances  and  assignments  as  may  be  nec- 
essary and  proper  to  fully  convey  to  and  vest  in  the  party  of 
the  second  part,  or  the  trustee  for  the  time  being,  all  such 
future  acquired  depots,  grounds,  estates,  equipments,  and 
property  as  it  may  hereafter  from  time  to  time  purchase  (or  • 
use  in  and  upon  its  said  line  of  railroad,  and  intended  to  be 
hereby  conveyed."  On  June  21,  1880,  the  same  railroad  com- 
pany executed  to  the  same  trustee  another  mortgage,  known 
as  the  "Terminal  Trust  Mortgage."  The  propertj'  thereby 
conveyed  is  thus  described:  "AH  and  singular  the  line  of 
railroad  of  the  said  party  of  the  first  part  as  the  same  now  is 
or  may  hereafter  be  constructed,  between  the  southeasterly 
end  of  Washington  street,  in  the  city  of'  Toledo,  Lucas 
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county,  Ohio;  thence  northwesterly  along  Washington 
street  to  the  aforesaid  canal  lands  in  said  city ;  thence  south- 
westerly along  said  abandoned  canal  lands  to  Swan  Creek,  in 
said  city;  thence  over  said  Swan  Creek  and  the  Miami  and 
^rie  canal,  and  over  and  along  Mill  street  and  Canal  avenue, 
in  said  city,  to  the  westerly  limit  thereoi;  and  thence  to  the 
point  where  said  railroad  crosses  the  westerly  limit  of  said 
city  of  Toledo;  together  with  all  and  singular  the  franchises, 
rights  of  way,  station  grounds,  shop  grounds,  side-track 
grounds,  and  grounds  of  any  and  every  kind,  for  whatever 
purpose  bought,  between  the  points  aforesaid,  viz.,  the  south- 
easterly end  of  Washington  street  in  the  city  of  Toledo,  state 
of  Ohio,  and  the  westerly  limits  of  said  city,  and  together 
with  the  roadbed  made  or  to  be  made,  and  tracks  and  side- 
tracks laid  and  to  be  laid  thereon,  together  with  all  stations, 
■  workhouses,  engine  houses,  shops,  turntables,  water-tanks, 
buildings,  erections  of  every  description,  and  all  facilities  of 
any  ana  every  description  appertaining  to  said  roadbed,  sta- 
tion grounds,  shop  grounds,  and  lands  of  every  kind  and  for 
every  purpose  lying  between  the  points  aforesaid  owned  or 
acquired  by  the  said  party  of  the  first  part,  for  the  use  in  con- 
nection with  the  part  of  its  line  of  railroad  aforesaid,  and  all  its 
said  depot  grounds,  yards,  sidings,  turnouts,  sheds,  machine 
shops,  leasehold  rights,  and  other  terminal  facilities  now  and 
hereinafter  owned  by  the  said  party  of  the  first  part  in  connec- 
tion with  the  said  part  of  its  railroad,  together  with  all  and 
singular  the  powers  and  franchises  thereto  belonging,  and  the 
tolls,  income,  and  revenue  to  be  levied  or  derivea  therefrom." 
On  foreclosure  proceedings,  duly  had,  of  the  first  mortgage, 
appellee  became,  in  the  interest  of  the  bondholders,  the  pur- 
chiiser.  After  confirmation  of  sale  and  passage  of  title,  and 
during  the  pendency  of  a  suit  to  foreclose  the  second  mort- 
gage referred  to,  this  proceeding  was  commenced  by  the 
trustee  in  the  latter  mortgage,  and  certain  holders  of  bonds 
secured  thereby,  against  Knecland,  the  purchaser.  The  bill 
was  practically  one  to  quiet  the  title  of  those  security  holders 
to  the  terminals  in  Toledo.  To  this  bill  Kneeland  filed  an 
answer  and  cross-bill.  In  the  latter  he  set  up  his  title  under 
the  first  mortgage  and  the  sale,  and  prayed  to  have  his  title 
qiLie_tcd  to  these. terminals.  Upon  proofs  and  hearing,  the 
circuit  court  rendered  a  decree  in  favor  of  Kneeland,  quieting 
his  title  to  all  except  a  small  strip  of  the  right  of  wav,  thereby 
adjudging  priority  of  lien  to  the  first  mortgage.  This  decree 
the  appellants  have  brought  to  this  court  for  review. 
\V.  W.  MacFarland,  for  appellants. 

7ohn  M.  Butler,  R.  G.  Ingersoll,  and  Clarence  Brown,  for  ap- 
pellee. 
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Brewer,  J. — The  first  mortgage  had  the  "  after-acquirecj 
property  "  clause  in  it.  It  is  settled  that  such  a  clause  is  valid, 
and  that  thereby  the  mortgage  covers  not  only  prop- 
erty then  owned  by  the  railroad  company,  but  be-  ""»«■»•«•»• 
comes  a  lien  upon  all  property  subsequently  ac-  ^'JJ^'" 
quired  by  it  which  comes  within  the  description  pni*nj. 
in  the  mortgage.  Penndck  v.  Coe,  23  How.  (U.  S.), 
11;;  Dunham  v.  Cincinnati,  P.  &  C.  R.  Co.,  i  Wall.  (U.  S.), 
254;  Galveston,  H.  &  H.  R.  Co.  v.  Cowdrey,  1 1  Wall.  (U.  S.), 
459;  Thompson  v.  White  Water  Valley  R.  Co.,  132  U.  S.  68, 
40  Am.  &  Eng.  R.  Cas.  373.  And  this  is  true,  not  only  as  to 
property  to  which  it  acquires  the  legal  title,  but  also  as  to 
that  to  which  it  acquires  only  a  full  equitable  title.  Toledo, 
D.  &  B.  R.  Co.  V.  Hamilton,  134  U.  S.  296, 43  Am.  &  Eng.  R. 
Cas.  476.  Where  a  company  is  incorporated  to  construct  a 
railroad  between  two  cities  named  as  its  termini,  a  mortgage 
given  by  it  which,  as  expressed,  is  upon  its  line  of 
railroad  constructed  or  to  be  constructed  between  Fr»»«rty  cot- 
the  named  termini,  together  with  all  the  stations,  de-  IJ^tJ.^J.Tl'J" 
pot  grounds,  engine  nouses,  machine  shops,  build-  ■■irMiiiUn. 
ings,  erections  in  any  way  now  or  hereafter  apper- 
taining unto  said  described  line  of  railroad,  created  a  lien 
upon  its  terminal  facilities  in  those  cities  and  is  not  limited 
to  so  much  of  the  road  as  is  found  between  the  city  limits  of 
those  places.  The  stations,  depot  grounds,  etc.,  in  the  termi- 
nal cities  appertain  to  the  railroad  as  fully  as  similar  struct- 
ures in  places  intermediate  those  termini.  In  the  absence 
of  restrictive  words,  such  is  the  natural  import,  and  therefore 
must  be  adjudged  the  intent  and  scope  of  a  mortgage  con- 
taining that  description.  This  first  mortgage  contams  not 
only  tne  general  terms  referred  to,  but  after  them,  and  as  if 
it  were  to  avoid  any  possible  doubt,  adds :  "  And  all  its  depot 
ground,  yards,  sidings,  turnouts,  sheds,  machine  shops,  lease- 
hold rights,  and  other  terminal  facilities  now  or  hereafter 
owned  by  the  said  party  of  the  first  part."  It  would  be  dif- 
ficult to  make  language  more  full,  accurate,  and  descriptive. 
Willink  V.  Morris  Canal  Co.,  4  N.  J.  Eq.  377;  Morris  &  E.  R. 
Co.  f.  Central  R.  Co.,  31  N.  J.  Law,  205;  Mohawk  Bridge 
Co.  V.  Utica  &  S.  R.  Co.,  6  Paige  (N.  Y.),  554;  Com.  v.  Eric 
&  N.  E.  R.  Co.,  27  Pa.  St.  339.  There  can  be  no  doubt  that 
by  this  mortgage  a  lien  was  created  on  the  terminal  facilities 
in  the  city  of  Toledo;  and,  as  this  mortgaj^e  was  executed 
some  months  before  the  terminal  trust  mortgage,  apparently 
it  created  a  prior  lien  ;  and,  if  there  were  no  other  facts  to  be 
considered,  the  disposition  of  this  case  would  be  easy.  That 
the  parties  receiving  bonds  under  this  mortgage  would  un- 
derstand that  they  were  to  have  a  first  lien  on  all  terminal 
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facilities  in  Toledo  then  owned  orthereafter  acquired,  is  clear. 
That  the  railroad  company  also  understood  that  it  owned  and 
was  giving  a  prior  lien  upon  such  terminals  is  evident  from 
the  fact  that  in  the  year  1879  it  executed  a  mortgage  for 
$1,204,000,  and  negotiated  $630,000  of  the  bonds  secured 
thereby,  which  bonds  and  mortgages  were  taken  up  and  sat- 
isfied out  of  the  proceeds  of  tne  mortgage  of  January  17, 
1880;  and  in  the  prospectus,  issued  for  the  purpose  of  mvit- 
ing  investors  to  purchase  those  bonds,  was  this  statement: 
"Terminal  advantages.  The  Toledo,  Delphos  and  Burling- 
ton Railroad  has  the  right  of  way  through  and  down  the  very 
center  of  the  city  of  Toledo.  It  enters  the  city  near  the  Mi- 
ami and  Erie  canal,  and  substantially  follows  the  canal  to 
Washington  street ;  thence  down  Washington  street  to  Swan 
Creek  and  to  Lake  Navigation,  within  three  squares  of  the 
post-office.  This  franchise  is  very  valuable  and  of  very  great 
importance  to  the  birsiness  of  the  road,  and  adds  greatly  to 
the  pecuniary  value  of  the  property  of  the  corporation.  No 
other  road  entering  the  city  approaches  so  near  to  its  center; 
none  whose  freight  and  passenger  business  is  transacted  so 
near  to  the  business  of  the  city.  This  franchise  is  considered 
valuable  to  the  road,  not  only  from  the  fact  that  it  aSords  un- 
usual business  facilities,  but  because  it  becomes  independent 
of  other  corporations,  and  renders  its  business  secure,  without 
submitting  to  a  heavy  tax  on  its  traffic."  Not  only  this,  but 
when  the  mortgage  of  January  17, 1880,  was  in  contemplation, 
and  on  December  12,  1879,  when  its  execution  was  ordered, 
the  resolution  of  the  directors  declared  "  that  for  the  purpose 
of  borrowing  money-for  the  use  of  the  company  to  enable  it 
to  carry  out  the  purposes  for  which  it  is  organized  and  was 
consolidated,  *  *  *  and  build,  complete,  equip,  pay  for 
right  of  way  and  depot  grounds,  and  operate  its  railroad,  it 
is  expedient  to  prepare,  issue,  and  negotiate  a  series  of  first 
mortgage  bonds,  amounting  in  the  aggregate  to  $1,250,000;" 
and  "that,  in  order  to  rescue  the  payment  of  said  issue  of  first 
mortgage  bonds  and  the  interest  thereon,  *  «  *  the 
president  shall  also  forthwith  cause  to  be  prepared  a  mort- 
gage or  deed  of  trust  conveying  *  *  *  all  tnis  company's 
present  and  future  to  be  acquired  line  o£  railroad,  appurte- 
nances, and  equipment  and  income  thereof,  betweed  said  city 
of  Toledo,  in  the  state  of  Ohio,  and  the  town  of  Kokorao,  in 
the  state  of  Indiana."  No  one  can  misunderstand  these  dec- 
larations. They  expressed  to  every  purchaser  of  a  bond  se- 
cured by  this  first  mortgage  a  purpose  to  vest  in  him  a  prior 
lien  on  all  the  property  of  the  railroad  company,  including  its 
terminal  facilities, — a  lien  superior  to  every  incumbrance 
thereon.     They  unite,  therefore,  with  the  clear  language  of 
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the  mortgage,  the  expressed  intent  of  the  mortgagor.  To 
thwart  this  purpose,  so  obvious  and  expressed,  there  should 
be  a  clear  disclosure  of  higher  equity,  and  to  the  suggestions 
of  that  we  pass. 

The  second — the  terminal  trust — mortgage  was  executed 
on  June  21,  1880.  On  September  4,  1880,  more  "than  two 
months  thereafter,  the  Toledo  &  Grand  Rapids 
Railroad  Company  executed  its  mortgage  to  the  Kffcetef 
Central  Trust  Company  to  secure,  not  its  own  in-  l^'*,^rt. 
debtedness,  but  the  bonds  secured  by  the  terminal  g^,, 
trust  mortgage,  above  referred  to.  This  mortgage, 
in  terms,  conve3'€d  the  grantor's  right  of  way  within  the  city 
of  Toledo, — property  which  is,  in  Tact,  a  part  of  the  right  of 
way  and  terminal  facilities  of  the  Toledo,  Delphos  &  Bur- 
lington Railroad  Company.  On  November  29,  1880,  George 
W.  Ballou  and  wife  executed  a  mortgage  to  the  same  trust 
company,  conveving  certain  properties  similarly  situated  and 
also  as  security  for  those  terminal  trust  bonds.  On  April  12, 
1881,  the  Toledo  &  Grand  Rapids  Railroad  Company  con- 
veyed to  the  Toledo,  Delphos  &  Burlington  Railroad  Com- 
pany all  its  properties.  The  consideration  of  such  transfer 
was  $265_4.77.86  cash,  an  amount  supposed  to  be  sufficient, 
and  provided  to  pay  all  the  indebtedness  of  the  Toledo  & 
Grand  Rapids  Railroad  Company.  So  far  as  the  property 
standing  in  the  name  .of  Ballou  is  concerned,  he  was  the  li- 
nancial  agent  of  the  mortgagor,  the  Toledo,  Delphos  &  Bur- 
lington Railroad  Company;  and  while  he  took  the  title  to 
some  properties  in  his  own  name,  the  purchase  was  with 
moneys  01  the  mortgagor.  Hence,  while  he  held  the  legal 
title,  the  full  equitable  title  was  in  the  railroad  company,  and 
that  property  became,  therefore,  in  equity,  subject  to  the 
lien  of  the  first  mortage.  Further,  the  mortgage  from 
Ballou  to  the  Central  Trust  Company,  of  date  November  29, 
1880,  was  really  a  tripartite  agreement  between  Ballou,  the 
Toledo,  Delphos  &  Burlington  Railroad  Company,  and  the 
Central  Trust  Company,  and  recited  that  the  mortgage  to 
the  trust  company  was  in  consideration  of  $40,000  of  these 
terminal  trust  bonds  received  by  Ballou.  So,  not  only  was 
this  purchase  by  Ballou  made  with  the  funds  of  the  Toledo, 
Delphos  &  Burlington  Railroad  Compan}',  but  be  received 
also  $40,000  of  the  terminal  trust  bonds.  Further  than  that, 
as  we  read  the  record, — and  there  are  70  to  80  deeds  and  re- 
linquishments of  right  of  way  contained  in  it, — apparently 
the  title  to  the  bulk  of  the  right  of  way  passed  directly  to  the 
Toledo,  Delphos  &  Burlington  Railroad  Company,  and  not 
to  Baliou.nor  to  the  Toledo  &  Grand  Rapids  Railroad  Com- 
pany, so  that  we  have  these  facts  before  us:  Ftrsi.  The  title 
46  A.  &  E.  R.  Gas.— 18 
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to  the  larger  portion  of  the  terminal  facilities  passed  directly 
to  the  mortgagor,  the  Toledo,  Delphos  &  Burlington  Rail- 
road Company.  Second.  All  that  part  whose  title  was  taken 
in  the  name  of  Ballou  was  paid  for  bv  the  funds  of  the  To- 
ledo, Delphos  &  Burlington  Railroad  Company,  and  therefore 
it  had  the  full  equitable  title,  and  he  had  only  the  naked  legal 
title  in  trust  for  its  benefit.  Third.  The  incumbrance  which 
he  placed  upon  it  in  the  tripartite  agreement  was  not  security 
for  an  independent  lien,  but  simply  additional  security  for 
the  terminal  trust  bonds  issued  by  the  Toledo,  Delphos  & 
Burlington  Railroad  Company.  Fourth.  The  mortgagegiven 
by  the  Toledo  &  Grand  Rapids  Railroad  Company,  which 
was  generally  of  its  right  of  way  and  terminal  facilities,  was 
not  to  secure  an  independent  debt,  but  the  already  issued 
terminal  trust  bonds  of  the  Toledo,  Delphos  &  Burlington 
Railroad  Company.  Fifth.  All  the  indebtedness  of  the  To- 
ledo &  Grand  Rapids  Railroad  Company  was  assumed  and 
paid  by  the  Toledo,  Delphos  &  Burlington  Railroad  Com. 
pany,  as  a  consideration  of  the  appropriation  by  the  latter  of 
all  the  franchises  and  property  of  tne  former.  Whatever, 
therefore,  may  be  said  as  to  the  scheme  and  plan  of  the  parties 
who  in  the  spring  of  1880  were  in  control  of  the  Toledo,  Del- 
phos '&  Burhngton  Railroad  Company,  the  fact  remains  un- 
disputed that  its  mortgage  of  January  17,  1880,  covered,  in 
terms,  all  subsequently  acquired  terminal  facilities  in  the  city 
of  Toledo;  that  purchasers  of  bonds  secured  thereby  were 
invited  to  I'nvest,  on  the  strength  of  representations  by  the 
company  that  it  covered  the  terminal  facilities;  that  the  title 
to  the  larger  portion  of  these  terminal  facilities  passed  di- 
rectly and  unincumbered  by  any  one  to  the  Toledo,  Deiphos 
&  Burlington  Railroad  Company;  that,  as  to  those  portions 
whose  title  passed  to  Ballou  and  the  Toledo  &  Grand  Rapids 
Railroad  Company,  the  purchase  price  was  paid  by  the  To- 
ledo, Delphos  &  Burlington  Railroad  Companj' ;  and  that  the 
mortgages  which  they  respectively  executed  I0  the  Central 
Trust  Company  were  not  given  to  secure  independent  debts, 
but  simply  as  collateral  to  the  terminal  trust  bonds. 

We  do  not  question  the  proposition  invoked  by  counsel  for 
appellant,  that  a  mortgage  with  an  "  after-acquired  property  " 
clause  creates  a  lien  upon  property  subsequently 
ja^tj'iaUea  ^cquircd  Only  when  it  is  acquired,  and  in  the  con- 
dition in  which  it  is  acquired,  and  subject  to  all 
existing  liens ;  nor  the  other  proposition,  that  the  ownership 
bv  one  corporation  of  the  stock  of  another  will  not  of  itself 
prevent  the  creation  of  a  new  and  independent  lien  upon  the 
property  of  the  latter,  as  adjudged  in  the  case  of  Williamson 
V.  New  Jersey  S.  R.  Co..  28  N.  J.  F,q.  278,  29  N.  J.  Eq.  316. 
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Yet  we  think  those  propositions  are  not  decisive  of  the  case 
here  presented.  The  mortgagor  in  the  two  mortgages  of 
January  and  June,  1880,  held  the  legal  title  to  a  large  portion 
ot  the  terminal  facilities,  and  was  the  equitable  owner  of  sub- 
stantially the  rest.  Its  first  mortgage,  its  expressed  purpose, 
was  a  lien  upon  those  terminal  facilities.  No  lien  was  ever 
placed  by  the  holders  of  the  legal  title  on  that  portion  of  the 
right  of  way  and  terminal  facilities  which  did  not  stand  in 
the  name  of  the  Toledo,  Delphos  &  Burlington  Railroad 
Company,  to  secure  any  new  and  independent  obligation. 
These  collateral  and  subsequent  mortgages  were  in  terms 
only  to  strengthen  the  security  already  given  by  the  terminal 
trust  mortgage.  If  they  had  never  been  executed,  can  there 
be  a  doubt  that  on  a  forclosure  the  trustee  in  either  the  mort- 
gage of  January  17,  1880,  or  the  terminal  trust  mortgage, 
could  have  subjected  to  its  lien  all  property  in  fact  a  part  of 
the  right  of  way  and  terminal  facilities,  whether  the  title  of 
the  company  thereto  was  either  legal  or  equitable?  They, 
therefore,  only  put  into  writing  that  which  was  already  and 
in  equity  the  obligations  resting  on  the  property.  So,  what- 
ever may  have  been  the  secret  thought  and  scheme  of  the 
parties  controlling  the  management  of  these  railroad  com- 
panies, we  are  of  Opinion  that  the  various  properties  included 
in  the  right  of  way  and  terminal  facilities  became  in  fact  sub- 
jected to  the  lien  of  the  two  mortgages  of  January  and  June, 
1880,  executed  by  the  Toledo,  Delphos  &  Burlington  Rail- 
road Company,  At  least,  that  is  true  of  all  properties  whose 
title  passed  to  the  Toledo,  Delphos  &  Burlington  Railroad 
Company.  Certain  properties  whose  title  did  not  thus  pass 
were  by  the  decree  exempted  from  the  operation  of  this  lien. 
We  think  there  was  no  error  in  the  ruling  of  the  circuit  court, 
and  its  decree  is  afiirmed. 

ConttructJon  of  Railroad  Mortgage*  Cdvsring  After-Acquired  Property. — 
Bee  New  Orleans  &  Pacific  R.  Co.  v.  Union  Trust  Co.  (C.  C),  43  Am.  & 
Eng.  R.  Cas.  458 ;  Thompson  v.  White  Water  Valley  R.  Co.  (U.  S.),  40  /J. 
373'  note  379. 
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Pittsburg  &  Connellsville  R.  Co.  et  al. 

{Pennsylvania  Supreme  Court,  January  /,  iSgi^ 

Mortgaga  Covsring  Praparty  and  Franchiie — Validity! — Although  a  mort- 
gage executed  by  a  railroad  company  on  ks  property  and  franchise  is  not 
operative  as  to  the  franchise,  for  want  of  authority  to  mortgage  the  fran- 
chise, yet  it  is  operative  as  to  the  railroad  and  the  specified  propeny  de- 
scribed therein  and  covered  by  its  terms. 

Exprau  Authority  to  Mortgags— Powar  to  Borrow  Money  and  l»ue  Bonds. 
— Where  a  railroad  company  has  express  statutory  authority  to  mortgage 
its  property  it  need  not  have  specific  authority  in  order  to  borrow  money 
and  issue  bonds.  The  purpose  of  a  mortgage  is  to  secure  loans,  and  the 
power  to  borrow  mon^  and  issue  bonds  is  a  necessary  incident  to  the 
power  to  mortgage. 

Objocti  of  Encumbrance  on  Railroad— Con ttruction  of  Chartar.— -The  sup- 
plement to  the  charter  of  the  defendant  company  authorized  it  to  mort- 
gage its  road  and  property  "  for  the  purpose  of  carrying  out  the  privileges 
granted  by  the  act  and  the  several  supplements  thereto,  incorporating  the 
same,"  Held,  that  the  power  of  the  company  to  mortgage^  Its  road  and 
property  so  given,  was  not  restrained  to  the  mere  physical  structure  com- 
pleted at  the  time  of  the  passage  of  such  supplement  to  the  company's 

Inorease  of  IndabtedneM  by  Corporation — Conetitutional  Provieloni— Valid- 
ity of  Mortgage,-r  Sect  ion  7,  art.  16,  Pa.  Const,  of  1^74.  provides  that  "  the 
stock  and  indebtedness  of  corporations  shall  not  be  increased  *  ■  • 
without  the  consent  ol  the  persons  holding  the  larger  amount  in  value  of 
the  stock  *  •  •  at  a  meeting  held  after  60  days'  notice,"  etc.  Held, 
that  a  railroad  company  having  general  power  to  mortgage  its  .property, 
and  chartered  before  the  adoption  of  the  constitution  of  1874  is  not  bound 

iT  its  provisions.    Held,  also,  that  although  such  company  in  1868  accepted 

le  terms  of  legislation  which  made  it  subject  to  the  act  of  1855  and  to  the 
constitutional  amendment  of  1857  authorizing  the  legislature  to  alter  or 
annul  charters  of  corporations,  yet  this  fact  is  not  sufficient  to  render  the 
company  subject  to  the  constitutional  provision. 

Rights  of  Minority  Stockholders — Racalving  Benefit  .from  Tranaactlon. — 
Where  the  minority  stockholders  of  a  corporation  had  received  no  injury, 
but,  on  the  contrary,  benefits  by  the  transaction  complained  of  by  them, 
they  have  no  just  cause  of  complaint,  even  though  the  majority  stock- 
holders are  also  benefited. 

iMue  of  Bond*  for  Benefit  of  Another  Company  Owning  Majority  of  Stock 
—Consideration.— The  Baltimore  &  Ohio  R.  Co.  owned  a  majority  of  the 
stock  of  the  defendant  company,  and  procured  the  latter  to  issue  (10,000.- 
000,  of  bonds  to  it  in  consideration  of  a  large  indebtedness  to  the  B.  &  O. 
R.  Co.  for  rolling  stock  furnished,  branch  lines  bought,  etc.  No  improper 
means  were  used  to  procure  the  issue,  although  it  was  shown  that  the  B. 
&  O.  R.  Co.,  used  the  bonds  when  procured  as  security  to  floata  loan  made 
for  its  exclusive  benefit.    Held,  that  riie  bonds  so  issued  were  valid. 
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D.  T.  Watson  and  William  S.  Pier,  for  appellants. 
Johns  McCleave,  John  S.  Ferguson  and   George  Shiras,  Jr., 
for  appellees. 

Green,  J. — It  was  contended  for  the  appellant  on  the  argu- 
ment of  this  case  and  in  the  paper  book  that  there  was  no 
power  expressly  given  to  the  Pittsburgh  &  Connells- 
ville  Railroad  Company  to  mortgage  its  franchise;  f '"^TSiy 
and  the  conclusion  was  deduced  that,  as  the  mort-  T^ditjvf 
gage  in  controversy  included  the  franchise  as  well  no[iai«*«> 
as  the  railroad  and  specific  property  of  the  com-  tn^m- 
pany,  the  entire  mortgage  was  rendered  void.  We  do  not 
assent  to  the  proposition  that  there  was  no  authority  ex- 
pressed or  implied  to  mortgage  the  franchise,  but  the  decision 
of  that  question  is  not  necessary,  because  we  do  not,  in  any 
event,  agree  that,  if  the  mortgage  is  not  operative  as  to  the 
franchise,  it  is  therefore  not  operative  as  to  the  railroad  and 
specific  property  described  therein,  and  covered  by  its  terms. 
II  there  was  a  lack  of  lawful  power  to  mortgage  the  franchise, 
the  only  necessary  result  that  would  follow  would  be  that  the 
franchise  would  not  be  bound  by  the  mortgage,  and  could 
not  be  sold  under  judicial  proceedings  upon  it.  But  it  cer- 
tainly would  not  follow  that,  if  there  was  lawful  power  to 
mortgage  the  railroad  and  specific  property  described  in  the 
mortgage,  the  mortgage  would  be  entirely  avoided  as  to  it. 
At  this  time  there  is  no  practical  question  other  than  the 
validity  of  the  mortgage  in  controversy.  No  proceedings 
and  no  sale  of  either  the  property  or  franchises  of  the  railroad 
company  under  the  mortgage  have  taken  place.  No  owner- 
ship of  the  franchise  is  claimed,  except  by  tne  company  itself, 
ana  that  claim  is  not  questioned  by  any  party  to  this  contro- 
versy. Upon  this  subject  the  question  raised  upon  these 
pleadings  is  abstract  only.  If  the  defendant  corporation,  the 
Pittsburgh  &  Connellsviile  Railroad  Company,  had  lawful 
authority  to  mortgage  the  property  described  m  that  instru- 
ment other  than  the  franchise,  it  was  not  deprived  of  that  au- 
thority by  the  circumstance  that  the  mortgage  included  some 
other  propertv  or  right  as  to  which  the  power  did  not  exist. 
The  material  question,  then,  is,  did  the  company  have  the 
power  to  mortgage  the  property  described  in  the  instrument 
other  than  the  franchise  ?  If  it  did,  the  mortgage  is  not  void 
for  want  of  authority.  The  charter  of  this  company,  granted 
in  1837,  (P-  L.  1S5,)  confers  a  power  to  mortgage  in  these 
words:  "The  Pittsburgh  and  Connellsviile  Railroad  Com- 
pany, and  by  the  same  name  the  subscribers,  shall  have  per- 
petual succession,  and  all  the  privileges,  franchises,  and  im- 
munities  incident  to  a  corporation,  may  sue  and   be  sued. 
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implead  and  be  impleaded,  in  all  courts  of  record  and  else- 
where, may  purchase,  receive,  have,  hold,  and  enjoy,  to  them 
and  to  their  successors  and  assigns,  lands,  tenements,  and 
hereditaments,  goods,  chattels,  and  all  estate,  real,  personal, 
and  mixed,  of  what  kind  or  quality  soever,  and  the  same  from 
time  to  time  to  sell,  mortgage,  grant,  alien,  or  dispose  of/' 
etc.  The  power  tp  mortgage  is  given  in  the  most  explicit 
language,  and  embraces  all  tne  property  which  the  company 
may  acquire  or  hold,  "  real,  personal,  and  mixed,  of  what  xind 
orquality  soever."  It  is  difficult  to  conceive  how  there  could 
be  a  larger  or  more  comprehensive  description  of  the  kind  of 
property  upon  which  the  power  to  mortgage  could  be  exer- 
cised than  is  contained  in  these  words.  They  embrace  every 
species  of  property  known  to  the  law ;  and  the  power  itself 
is  not  subjected  to  any  limitations,  restrictions,  or  qualifica- 
tions of  any  kind.  No  provision  is  made  as  to  the  manner  in 
which  the  power  should  be  exercised,  and  hence  no  particu- 
lar formalities  were  required  to  be  observed.  An  authentic 
act  of  execution  bv  the  proper  officers  of  the  company  would 
seem,  therefore,  all  that  was  necessary  to  a  valid  exercise  of 
the  power. 

We  cannot  assent  to  the  contention  that,  in  addition  to  the 
power  to  mortgage,  there  must  also  be  expressed  a  specific 

authority  to  borrow  money  and  issue  bonds  there- 
p>«>rto  for.  The  manifest  purpose  of  a  mortgage  is  to 
bvaiTbKidt      secure  loans  of  money,"  and  the  power  to  borrow 

money,  and  to  give  the  ordinary  evidences  of  loans 
in  the  form  of  bonds,  or  other  obligations  to  the  same  effect, 
is  a  necessary  incident  to  the  power  to  mortgage.  But  it  is 
also  a  necessary  incident  to  the  right  to  build  a  railroad,  and 
it  is  only  essential  to  have  the  power  to  mortgage  expressly 
granted,  in  order  that  it  may  be  exercised  for  the  purpose  of 
securing  indebtedness,  whether  arising  from  loans  of  money, 
or  upon  other  considerations.  Nothing  to  the  contrary  of 
this  was  decided  in  the  case  of  Pittsburg  &  C.  R.  Co.  v. 
County  of  Allegheny,  63  Pa.  St.  126, 

Additional  power  to  mortgage  was  granted  to  this  com- 
pany by  the  filth  section  of  the  act  of  i8th  April,  1853,  (P,  L. 

566,)  in  these  words ;  "  And  the  said  railroad  com- 
Pirpoaoof  pany  are  hereby  authorized  to  mortgage  or  other- 
fRtnmbrHM  ^igg  incumber  their  said  road  and  any  real  and 
nfeiurw"'     personal  estate  which   may  belong  to  it,  for  the 

purpose  of  carrying  out  the  privileges  granted  by 
the  act  and  the  several  supplements  thbreto  incorporating  the 
same."  It  was  contended  for  the  appellant  that  this  power 
was  limited  to  the  purpose  of  carrymg  out  the  privileges 
granted   by  the  incorporating  and  supplementary  acts,  and 
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that  those  privileges  were  exhausted  when  the  road,  as  then 
built,  was  finished.  By  the  sixth  section  oi  the  same  act  the 
company  was  authorized  to  extend  their  road  to  any  point 
they  may  select  in  Somerset  or  Bedford  counties,  so  as  to 
form  a  connection  with  the  Chambersburg  &  Allegheny  Rail- 
road, or  any  other  railroad  that  may  be  constructed.  Other 
powers  of  extension  were  granted  by  previous  and  subse- 
quent legislation.  The  power  to  mortgage  clearly  included 
the  railroad  and  all  other  real  and  personal  estate  of  the  com- 
pany, without  reference  to  the  time  of  its  acquisition,  so  long 
as  the  purpose  was  observed  of  carrying  out  the  privileges 
of  the  company  granted  by  the  original  act  of  incorporation, 
or  anv  supplements  thereto.  So  long  as  the  acts  done  or  pro- 
posed to  be  done  ^ire  within  the  legalized  powers  of  the  com- 
pany, whether  before  or  subsequent  to  the  passage  of  this  act, 
the  power  to  mortgage  attaches.  We  cannot  agree  that  it 
was  restrained  to  the  mere  physical  structure  then  completed. 
If  a  subsequent  acquisition  of  rolling  stock  should  become 
necessarj',  or  the  erection  or  lawful  acquisition  of  branches  in 
addition  to  those  already  possessed  should  take  place,  it  can- 
not be  doubted  that  the  power  to  mortgage,  conferred  by 
this  act,  would  be  applicable.  We  are  clearly  of  opinion  that 
the  statutes  in  question  gave  all  the  necessary  power  to  mort- 
gage the  property  of  the  company,  and,  therefore,  that  the 
mortgage  we  are  considering  cannot  be  adjudged  void  for 
lack  of  authority. 

It  was  contended  however,  that  it  was  void  lor  the  reason 
that  it  was  given  for  an  increase  of  indebtedness,  and  that 
this  could  not  be  done,  except  in  accordance  with 
the  provisions  oi  the  constitution  of  1874,  and  the  ["J^J^'J^ 
general  law  passed  in  the  same  year  to  carry  those  -CDmiiia 
provisions  into  eflect.  The  particular  point  of  non-  tiomi  proTi*. 
compliance  with  the  law  was  the  omission  to  give  '""•otippu- 
notice  for  60  days  to  the  stockholders  of  a  meeting 
to  be  held  for  tne  purpose  of  deciding  the  question  of  the 
proposed  increase.  In  point  of  fact  such  a  notice  was  not 
given,  though  the  holders  of  stock  to  the  amount  of  33,303 
shares  out  of  a  possible  38,888  shares  attended  at  the  meeting, 
and  voted  in  favor  of  the  mortgage.  In  the  view  thai  we 
take  of  this  case,  the  discussion  of  this  and  several  other 
questions  raised  and  argued  at  much  length  becomes  unnec- 
essar)'.  We  are  of  opinion  that  the  constitution  and  act  of 
1874  are  not  applicable  to  this  company,  so  far  as  this  subject 
is  concerned.  The  seventh  section  of  the  sixteenth  article 
of  the  constitution  provides  as  follows:  "No  corporation 
shall  issue  stock  or  bonds  except  for  money,  labor  done,  or 
money  or  property  actually  received;   and   all  fictitious   in- 
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crease  of  stock  or  indebtedness  shall  be  void.  The  stock  and 
indebtedness  of  corporations  shall  not  be  increased  except  in' 
pursuance  of  general  law,  nor  without  the  consent  of  the  per- 
sons holding  the  larger  amount  in  value  of  the  stock  first  ob- 
tained, at  a  meeting  to  be  held  after  sixty  days'  notice  given 
in  pursuance  of  law.  The  act  of  1874  (P.  L.  61)  prescribes 
the  method  of  proceeding  in  order  to  effect  an  increase  of 
stock  or  indebtedness  in  conformity  with  the  constitution. 

We  have  seen  that  the  right  of  the  company  to  mortgage 
its  property  was  complete,  absolute,  and  without  any  condi- 
tions or  limitations  as  to  the  manner  of  its  exercise.  There 
was  nothing  either  in  its  charter  or  its  supplemental  acts,  or 
in  any  general  legislation  prior  to  the  constitution  of  1874, 
which  imposed  any  restrictions  or  formalities  upon  it  in  the 
exercise  of  its  right  to  increase  its  indebtedness,  or  to  make 
mortgages  upon  its  property.  Neither  the  act  of  1855,  nor 
the  amendment  of  1857,  which  gave  power  to  the  legislature 
to  alter,  revoke,  or  annul  charters  of  incorporation  when  they 
were  injurious  to  the  citizens  of  the  commonwealth,  had  anj 
specific  effect  upon  this  particular  chartered  right  of  this 
company.  It  is  true  that,  in  i858,  the  company  accepted  (he 
benefit  of  an  act  passed  in  that  year,  authorizing  it  to  build 
branches,  and,  having  done  so,  it  may  be  conceded,  that 
it  became  subject  to  tlie  operation  of  the  act  of  1855  and  the 
amendment  01  1857.  This  being  so,  the  company  was  in  the 
precise  position  of  theWilliamsport  Passenger  Railway  Com- 
pany, wnose  right  to  lay  its  tracks  without  the  consent  of 
the  city  of  Williamsport  was  adjudged  bv  the  court  in  the 
case  01  Williamsport  Pass.  R.  Co.  v.  Williamsport,  120  Pa. 
St.  I,  36  Am.  &  Eng.  R.  Cas.  125,  That  company  was  char- 
tered in  1863,  by  a  special  law,  which  gave  it  the  right  to  lay 
its  tracks  in  the  streets  of  Williamsport.  There  was  nothing 
in  its  charter  which  required  it  to  obtain  the  consent  of  the 
municipal  authorities.  In  1887  the  company  undertook  to 
lay  additional  tracks  on  some  of  the  streets  not  previously 
occupied  for  that  purpose,  and  the  city  filed  a  bill  to  restrain 
it,  on  the  ground  that  under  the  constitution  of  1874  and  act 
of  1878  the  consent  of  the  city  was  necessary  to  be  obtained 
before  the  tracks  could  be  laid.  The  court  below  granted 
the  injunction  upon  their  understanding  of  the  decisions  of 
this  court  in  the  cases  of  Pennsylvania  R.  Co.?'.  Duncan,  ill 
Pa.  St.  352,  29  Am.  &  Eng.  R.  'Cas.  354,  and  Philadelphia* 
R.  R.  Co.  V.  Patent,  (Pa.),  5  Atl.  Rep.  747.  The  charter  of 
the  Williamsport  Passenger  Railway  Company  having  been 
obtained  in  1863,  it  was,  of  course,  subject  to  the  operation  of 
the  act  of  1855  and  the  amendment  of  1857.  Precisely  the 
same  argument  was  made  before  us  then  as  is  now  made  in 
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Ibis  case,  to-wit,  that  the  company,  being  subject  to  legislative 
control  by  force  of  the  act  of  1855  and  the  amendment  of 
1857,  became  thereby  subject  to  the  constitution  of  1874,  and 
the  subsequent  legislation  to  enforce  it ;  and  our  decision  in 
Pennsylvania  R.  Co.  v.  Duncan  was  cited  and  pressed  upon 
as  conclusive  of  the  question  and  the  case.  But  we  did  not 
take  that  view,  and  reversed  the  court  below  unanimously, 
the  present  chief  justice  delivering  the  opinion.  We  held 
there  that  the  railway  company's  right  was  given  to  it  affirm- 
atively and  expressly  in  its  charter,  and  could  not  be  taken 
from  It,  either  by  a  legislature  or  a  constitutional  convention, 
except  for  the  causes  expressed  in  the  act  of  1855  or  the 
amendment  of  1*^57,  to-vvit,  that  the  charter-  had  become  in- 
■iurious  to  the  citizens  of  the  commonwealth.  And  we  further 
held  that  the  act  of  1878  was  not  intended  to  enforce  the 
amendment  of  1857.  At  the  end  of  the  opinion  we  said: 
"  Our  conclusion  is  that  the  charter  of  the  appellant  is  not  af- 
fected by  the  constitution  of  1874  or  the  act  of  1878.  It  fol- 
lows that  it  was  error  to  grant  the  injunction."  To  show 
how  entirely  analogous  that  case  is  to  this  it  is  only  neces- 
sary to  place  side  by  side  the  two  constitutional  provisions: 

Anicle  17.  §9.  Article  16,  §7. 

■   "  No  street  passenger  railway  shall         "The   stock   and   indebtedness    of 

be  coDslructed  within  the  limits  of  any     corporations  shall  not  be  increased  cx- 

dly.   borough,   or   township   without     cept  in  pursuance  of  general  law,  nor 

the  CDoscnl  of  its  local  authorities."         without   the   consent  of  the  persons 

holding  the  larger  amount  in  value  of 

the  Slock  first  ohiained  at  a  meeting  to 

be  held  after  sixty  days'  notice  given 

in  pursuance  of  law." 

The  charter  of  the  railway  company  conferred  the  right  to 
lay  tracks  on  the  streets  of  Williamsport,  and  simply  failed 
to  require  the  city's  consent  to  be  obtained.  The  charter  of 
the  Pittsburgh  &  Conn(jllsville  Railroad  Company  conferred 
the  right  to  mortgage  its  property,  and  imposed  no  formal- 
ities or  restrictions  upon  the  exercise  of  the  right.  It  did 
not  require  any'  consent  of  the  stockholders  to  be  given.  In 
the  Railway  Case  the  right  conferred  by  the  charter  was  the 
right  to  lay  its  tracks  in  the  city  without  obtaining  the  city's 
consent.  In  the  present  case  the  right  conferred  by  the 
charter  was  the  right  of  the  company  to  mortgage  its  prop- 
erty without  obtaining  the  consent  of  the  stockholders. 
There  is  no  difference  between  the  two  cases,  except  that  a 
right  to  lay  a  railway  track  was  given  in  one,  and  the  right 
to  mortgage  property  in  the  other.  The  principles  that  de- 
termined tne  one  are  exactly  applicable  to  the  other.  A  brief 
citation  from  the  opinion  of  Mr.  Justice  Paxson  in  the  Rail- 
way Case  will  suffice  for  this :  "  There  is  nothing  in  the  com- 
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pany's  charter  which  makes  the  consent  of  councils  a  prereq- 
uisite to  the  exercise  of  its  corporate  powers  in  the  extension 
of  its  road.  Hence  we  have  the  question  clearly  cut,  whether 
its  charter  is  affected  by  either  the  constitutional  provision 
or  the  act  of  assembly  referred  to.  If  the  charter  of  the 
company  remains  in  full  force  as  originally  granted  by  the 
commonwealth,  its  right  to  extend  its  tracks  as  proposed  is 
too  clear  for  argument.  It  has  been  said  by  this  court  on 
more  than  one  occasion  that  the  constitution  of  1874  did  not 
i/>j<j/(7(-/»7  repeal  charters.  This  principle  was  expressly  ruled 
in  Hays  v.  Com.,  82  Pa.  St.  523,  in  a  ver^  clear  opinion  by 
our  Brother  Gordon,  and  the  same  thought  was  expressed 
by  the  same  judge  in  Pennsylvania  R.  Co.  v.  Duncan,  111  Pa. 
St.  352,  29  Am.  &  Eng.  R.  Cas,  354,  where  he  said  :  '  We  also 
agree  that  the  framers  of  the  constitution  of  iS74did  not  in- 
tend to  violate  the  laws  of  the  federal  government,  or  to  re- 
peal the  provisions  of  any  charter  granted  by  the  legislature 
of  Pennsylvania.'  That  this  case  w&s  not  intended  to  assert 
the  doctrine  that  the  constitution  repealed  existing  charters 
the  extract  I  have  given  fully  shows ;  nor  was  it  intended  to 
overrule  Hays  v.  Com.,  supra.  It  was  urged,  however,  that 
appellant's  charter  post  dates  the  constitutional  amendment 
of  1857,  which  provides  that '  the  legislature  shall  have  the 
power  to  alter,  revoke,  or  annul  any  charter  of  incorporation 
hereafter  conferred  by  or  under  any  special  or  general  law, 
whenever,  in  their  opinion,  it  may  be  injurious  to  the  citizens 
of  the  commonwealth,  in  such  manner,  however,  that  no  in- 
justice shall  be  done  to  the  corporators ; '  and  that  the  appel- 
lant's charter  is  subject  to  this  provision  and  to  appropnaie 
legislation  to  enforce  it.  I  concede  all  this,  but  I  do  not  un- 
derstand that  the  act  of  1878  was  intended  to  enforce  this 
amendment,  or  to  repeal  the  charter  of  the  appellant.  The 
amendment  of  1857  did  not  give  an  arbitrary  power  to  the 
legislature  to  repeal  charters  at  will.  It  only  authorizes  such 
repeal  for  cause.  It  can  only  be  done  where  the  charter  is 
injurious  to  the  citizens  of  the  commonwealth  ;  and  such  rea- 
son should  appear  in  some  way  as  the  moving  cause  which 
induced  the  legislature  to  take  such  action.  And,  even  where 
such  cause  appears,  the  charter  must  be  revoked  or  annulled 
in  such  manner,  and  no  other, '  that  no  injustice  shall  be  done 
to  the  corporators.' "  Our  Brother  Paxson,  proceeding 
further,  quotes  from  the  opinion  of  Mr.  Justice  Gordon  in 
Hays  V.  Com.,  82  Pa.  St.  523,  as  follows :  "  As  there  is  in  this 
case  no  allegation  of  a  breach  of  any  condition  under  which 
the  Pittsburgh  &  Castle  Shannon  Railroad  Company  ac- 
cepted its  charter,  or  that  that  charter  is  in  any  particular 
obnoxious  to  the  welfare  of  the  citizens  of  this  commonwealth, 
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it  cannot  be  successfully  urged  that  it  may  be  reversed  or 
abrogated  by  any  state  authority  whatever.  But  the  consti- 
tutional  convention  claimed  for  itself  no  such  power  ;  on  the 
other  hand  it  has  expressly  set  down  in  §  2  of  the  schedule 
that  ail  rights,  actions,  prosecutions,  and  contracts  shall  con- 
tinue as  if  the  constitution  had  not  been  adopted.  And  by 
the  second  section  of  article  16  it  is  manifest  that  the  conven- 
tion did  not  intend  to  subject  any  private  corporation  to  any 
of  the  provisions  of  the  constitution  which  might  in  any  de- 
gree change  the  charter  thereof.  If  otherwise,  why  say: 
'The  gener;il  assembly  shall  not  remit  the  forfeiture  of  any 
corporation  now  existing,  or  alter  or  amend  the  same,  or  pass 
any  other  general  or  special  law  for  the  benefit  of  such  cor- 
poration, except  upon  the  condition  that  such  corporation 
shall  thereafter  hold  its  charter  subject  to  the  provisions  of 
this  constitution.'  This  section  is  so  comprehensive  and  clear 
that  nothing  is  left  for  surmise  or  doubt.  Charters  of  private 
corporations  are  left  exactly  as  the  new  constitution  found 
them,  and  so  they  must  remain  until  the  companies  holding 
them  shall  enter  into  a  new  contract  with  the  state  by  ac- 
cepting the  benefit  of  some  future  legislation." 

This  decision  was  followed  in  the  case  of  Ahl  v.  Rhoads, 
84  Pa.  St.  319,  where  the  power  of  a  bank  to  secure  a  debt 
by  a  mortgage  upon  its  property,  executed  without  the  con- 
sent of  its  stockholders,  was  impeached,  upon  the  authority 
of  the  same  seventh  section  of  the  sixteenth  article  of  the  con- 
stitution that  is  invoked  against  the  mortgage  given  in  the 
present  case.  The  charter  of  this  bank  was  obtained  in  1862, 
and  was,  of  course,  subject  to  the  act  of  1855  and  amendment 
of  185?.  Yet  we  held  that  "  the  power  of  this  bank  to  secure 
its  debt  to  the  piaintifl  in  the  mode  adopted  here  has  not  been 
destroyed  or  impaired  by  the  constitutional  provision  and  the 
legislation  under  it  which  the  defendants  have  invoked."  And 
also  that  "  the  corporate  powers  and  privileges  of  this  bank 
were  created  and  defined  by  the  act  of  incorporation  passed  on 
the  nth  of  April,  1863,  and  the  general  legislation  then  in 
force."  In  Lewis  v.  Jeffries,  86  Pa.  St.  340,  a  mortgage  given 
by  a  bank  incorporated  in  1871,  to  secure  a  loan,  and  without 
the  consent  of  the  stockholders,  was  impeached  also  upon  the 
ground  that  the  mortgage  was  void  by  the  seventh  section  of 
the  sixteenth  article  of  the  constitution.  An  injunction  was 
granted  by  the  court  below,  restraining  the  holder  of  the 
mortgage  from  collecting  it,  upon  the  express  ground  that 
the  constitution  of  1874  was  applicableand  avoided  the  mort- 
gage. It  was  argued  for  the  appellant  that  the  constitution 
was  not  intended  to  apply  to  corporations  already  in  existence. 
This  court  reversed  the  court  below,  holding  that  the  injunc- 
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tion  should  be  dissolved.  Hays  v.  Com.,  supra,  was  a  y»c 
warranto  to  inquire  hv  what  autnority  certain  ofEcersof  arail- 
road  company,  who  liad  been  elected  by  means  of  cumulative 
voting,  which  is  allowed  by  the  constitution  of  1874.  held  title 
to  their  office.  The  company  was  chartered  in  1871  under 
the  provisions  of  the  act  of  4th  April,  1868,  (P.  L.  62.)  and  a 
special  act  approved  April  21,  1872.  The  court  below  sus- 
tained the  title  of  the  pfncers  who  ^ere  elected  by  the  cumu- 
lative system.  It  was  contended  by  the  learned  counsel  for 
the  appellant  (the  same  who  now  appears  for  the  present  ap. 
petlant)  that  the  new  constitution  wasnot  retroactive,  and  did 
not  apply  to  corporations  already  in  existence  ;  that  the  sec- 
ond and  tenth  sections  of  article  sixteen,  and  the  second  sec- 
tion of  the  schedule,  were  entirely  inconsistent  with  the  view 
that  the  constitution  was  intended  to  embrace  corporations 
previously  in  existence  ;  that  the  charter  was  a  contract  with 
the  state,  which  could  not  be  impaired  ;  and  that  the  amend, 
inent  of  1857  had  no  application,  because  it  was  only  authority 
to  "  revoke,  alter,  or  annul "  charters  which  were  injurious  to 
the  citizens,  and  so  as  to  do  no  injustice  to  the  corporators. 
All  of  these  propositions  were  accepted  and  adopted  by  this 
court  in  the  opinion  delivered  by  our  Brother  Gordon. 
Thus,  in  the  four  cases  cited,  we  have  held  that  the  constitu- 
tion of  1874  was  not  applicable  of  itself  to  previously  existing 
corporations,  and  that,  too,  although  the  charters  in  all  of 
them  were  granted  subsequently  to  the  act  of  1855  and  the 
amendment  of  1857.  We  followed  them  all  in  Baker's  Ap- 
peal, 109  -Pa.  St-  461,.  and  went  still  further,  holding  that  it 
was  not  within  the  power  of  the  directors  of  a  corporation  to 
formally  accept  the  provision  of  the  fourth  section  of  article 
16  provided  for  cumulative  voting,  so  as  fo  bind  the  stock- 
holders. In  every  one  of  these  cases  the  decisions  of  the  court 
below  were  reversed,  holding  the  new  constitution  to  be  ap- 
plicable ;  and  in  the  last  our  Brpther  Sterrett  said,  speaking 
of  Hays  v.  Com. :  "For  reasons  given  at  length  in  thatcase, 
and  which  need  not  now  be  repeated,  the  authority  thus  con- 
ferred on  the  stockholders  is  a  vested  right,  with  which  the 
constitution  of  1S74  has  not  intended  to  interfere  exxept  in 
the  mariner  therein  provided."  In  view  of  the  provisions  ol 
the  second  section  of  the  sixteenth  article,  that  "  the  general 
assembly  shall  not  permit  the  forfeiture  of  anj'  corporation 
now  existing,  or  alter  or  amend  the  same,  or  pass  an)'  other 
general  or  special  law  for  the  benefit  of  such  corporation,  ex- 
cept upon  the  condition  that  such  corporation  shall  thereafter 
hold  its  charter  subject  to  the  provisions  of  this  constitution : " 
and  of  the  second  section  of  the  schedule,  that  "all  laws  in 
force  in  this  commonwealth  at  the  time  of  the  adoption  oi  this 
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constitution  not  inconsistent  therewith,  and  all  rights,  actions, 
prosecutions,  and  contracts,  shall  continue  as  if  this  constitu- 
tion had  not  been  adopted ;  "  and  in  view  of  the  repeated  de- 
cisions of  this  court  that  neither  the  constitution  of  1874,  nor 
the  legislation  to  carry  it  into  effect,  had  any  application  to 
existing  charters, — it  is  our  plain  duty  to  decide,  as  we  now 
do,  that  the  seventh  section  of  the  sixteenth  article  is  not  ap- 
plicable to  the  Pittsburgh  SConnellsville  Railroad  Company, 
so  as  to  effect  its  rights  and  privileges  under  its  charter ;  and, 
further,  that  its  acceptance  of  legislation  in  the  year  i865 
brought  it  only  within  the  operation  of  the  act  of^i855  and 
the  amendment  of  1857,  but  had  no  effect  to  bring  it  within 
the  provisions  of  the  constitution  of  1874.- 

But  the  case  of  Pennsjivania  R.  Co.  v,  Duncan,  1 1 1  Pa.  St. 
353,  29  Am.  &  Eng.  R.  Cas.  354,  is  pressed  upon  our  attention 
with  much  earnestness  by  the  learned  counsel  for  the  ap- 
pellant, and  it  is  claimed,  with  much  confidence,  to  control 
the  present  contention.  That  case  was  an  action  to  recover 
damages  for  an  injury  inflicted  upon  the  plaintiff  by  the  con- 
struction of  the  defendant's  road  immediately  along  the  plaint- 
iff's property,  but  not  taking  any  of  it.  The  new  constitution, 
by  the  eighth  section  of  the  sixteenth  article,  gave  a  remedy 
for  injuring  as  well  as  for  taking  or  destroying  private  prop- 
erty. The  injury  was  inflicted  upon  the  plaintiff  in  that  case 
after  the  adoption  oi  the  constitution  of  1874,  and  the  question 
was  whether  the  company  was  Liable,  Immunity  was  claimed 
for  the  company  on  the .  ground  that  it  was  not  liable  for  in- 
juries without  taking,  by  the  law  as  it  stood  before  the  adop- 
tion of  the  constitution  of  1874,  and  therefore  could  not  pe 
made  liable  by  force  of  its  terms.  Without  going  into  minute 
particulars  of  the  controversy,  it  will  be  perceived  at  once 
that  it  was  a  contest  between  a  citizen  who  had  been  injured  - 
by  the  action  of  the  company  in  constructing  its  road  and  the 
corporation  inflicting  the  injury,  with  a  full  knowledge  of  the 
state  of  the  law  as  it  existed  at  the  time  of  the  injury.  The 
very  wide  difference  between  the  question  thus  raised  and 
the  question  at  issue  in  this  case  becomes  manifest  upon  the 
slightest  consideration.  The  question  there  was  as  to  the 
right  of  a  citizen  to  recover  damages  for  an  injury  without  a 
talcing,  which  right  was  given  to  him  by  the  law  in  force  at 
the  time  the  injury  was  inflicted,  from  the  party  that  caused 
it.  The  company  claimed  immunity,  not  by  virtue  of  any 
chartered  right,  expressly  given,  to  commit  the  injury  with- 
out liability,  but  simply  because,  by  the  law  as  it  was  before 
the  constitution  was  adopted,  there  was  no  such  liability  ;  and 
such  liability  could  not  be  imposed  upon  it,  even  for  its  own 
subsequent  act,  without  a  violation  of  its  rights  under  the  law 
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as  it  was.  But  its  rights  under  the  pre-existing  law  wereal- 
together  negative,  and  were  in  no  sense  the  result  of  a  le^s- 
lative  grant  of  power  to  inflict  the  injury  without  liability. 
There  never  was  such  a  grant  of  power  to  the  defendant  cum- 
pany  in  the  Duncan  Case,  and  hence  there  was  no  question 
involved  of  taking  away  one  ci  the  company's  chartered 
rights.  Its  freedom  from  liability  for  a  consequential  injury 
was  simply  the  result  of  the  want  of  a  remedy  for  the  person 
injured.  Our  previous  constitutions  gave  no  remedy  except 
fur  a  taking  ;  and  this  court  was  obliged  to  hold,  and  did  hold 
repeatedly,  though  with  much  regret  often  expressed,  that 
the  law  gave  no  remedy  for  a  mere  injury  without  a  taking. 
Occasionaliy  it  happened  that  a  remedy  was  given  for  a  con. 
sequential  injury  either  in  the  charter  or  in  some  supplement 
conferring  additional  privileges,  and  then  the  courts  made 
haste  to  administer  relief.  This  was  the  case  in  Monongahela 
Nav.  Co.  V.  Con.  6  Pa.  St.  379,  where,  in  a  supplemental  act 
granting  new  privileges  to  the  company,  the  legislature  re- 
served the  right  to  alter,  amend,  or  annul  the  charter,  and 
afterwards  passed  a  law  in  1844  directing  the  company  to 
make  amends  for  any  damages  done  or  to  be  done  to  lands  on 
the  Monongahela  river,  or  its  branches,  or  tributary  streams, 
by  overflowing  the  same.  Then  a  second  action  was  brought 
for  the  recovery  of  the  very  damages  which  had  been  refused 
in  the  first  action,  and  this  court  held  there  could  be  a  re. 
covery,  because  the  company  had  accepted  the  benefits  of  the 
supplemental  act  of  1839;  and  because  of  the  reservation  of 
the  right  of  legislative  control  in  that  act  we  held  the  com- 
pany was  bound  by  the  subsequent  legislation  giving  the 
remedy.  Upon  this  case  our  Brother  Gordon  rested  his 
opinion  in  the  Duncan  Case,  holding  that  the  two  cases  were 
in  the  same  category,  and  that  the  defendant  in  the  Duncan 
Case  was  subject  to  the  act  of  1855  and  the  amendment  of 
1857,  and  the  convention  or  the  legislature  "had  the  power 
to  subject  the  company's  exercise  of  the  right  of  eminent  do- 
main to  the  provision  that  it  make  just  compensation,  not  only 
for  the  property  which  it  might  choose  to  take,  in  the  strict 
sense  of  that  word,  but  also  for  such  asit  may  injure  or  destroy." 
No  question  arose  in  the  case  as  to  the  taking  away  of  an  ex- 
pressly vested  charter  right  of  the  company,  and  in  point  of 
fact  they  have  no  such  charter  right  upon  the  subject  in  con- 
troversy. They  were  simply  held  liable  to  make  compensa- 
tion for  an  injury  which  they  voluntarily  inflicted  at  a  time 
when,  by  the  organic  law  of  the  state,  such  an  injury  could 
not  be  inflicted  without  making  compensation.  Neither  that 
question  nor  any  analogous  question  arises  upon  the  present 
record.     We  ho'ld,  therefore,  that  the  right  of  the  Pittsburgh 
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&  Connellsville  Railroad  Company  to  execute  the  mortgage 
in  question  is  not  affected  by  the  provisions  of  the  constitution 
of  1874,  or  the  legislation  to  enforce  it.  It  is  almost  needless 
to  add  that  there  was  no  acceptance  of  legislation  subsequent- 
ly to  1874  by  the  Pittsburgh  &  Connellsville  Railroad  Com- 
pany. McAboy's  Appeal,  107  Pa.  St.  548,  makes  no  decision 
on  that  subject.  The  decisions  of  this  court  in  Lewis  v.  Hol- 
iahan,  103  Pa,  St.  425,  and  Pennsylvania  R.  Co.  v.  Bowers, 
124  Pa.  St,  183,  37  Am.  &  Eng.  R.  Cas.  353,  are  not  kindred 
to  the  Duncan  Case  nor  to  ttiis,  and  they  do  not  raise  any 
similiar  question.  The  foregoing  considerations  dispose  of 
the  contentions  respecting  the  lawful  power  of  the  Pittsburgh 
&  Conneilsville  Railroad  Company  to  execute  the  mortgage 
in  question. 

The  bill  of  the  plaintiffs  contained  a  ilumber  of  allegations  of 
fraud  in  fact  on  the  part  of  the  company,  and  alsoontne  part  of 
the  Baltimore  &Ohio  Railroad  Company  acting  in 
combination  with  them  in  conceiving  and  carrying  ^""ii^"!^ 
out  the  plans  for  the  concoction  and  execution  of  ,u"bo»d..' 
ascheme  to  give  the  bondsand  mortgages  for$io,- 
000,000  tor  the  exclusive  benefit  of  the  Baltimore  &  OhioRai!- 
road  Company,  a  majority  stockholder,  and  to  the  prej  udice  and 
injury  of  the  Pittsburgn  &  Connellsville  Railroad  Company 
and  the  minority  stockholders.  Upon  the  hearing  before  the 
master  an  immense  amount  of  testimony  was  given,  upon 
which  the  master  has  made  a  most  elaborate  and  exhaustive  re- 
port. He  has  considered  and  reviewed  all  the  allegations  made 
by  the  plaintiff,  and  the  argument  submitted  in  support  of  the 
plaintiff's  contentions  respecting  them,  pursuing  a  most  starch- 
ing and  extending  investigation  into  them  all.  In  conducting 
the  work  of  his  report  he  has  furnished  us  with  a  minute  and 
detailed  history  of  the  Pittsburgh  &  Connellsville  Railroad 
Company,  its  origin,  its  construction,  its  extension,  its  busi- 
ness as  it  was  from  time  to  time,  down  to  the  date  of  the  pro- 
ceedings  in  this  case;  and  also  a  similar  history  of  all  the 
branch  roads  which  were  purchased  from  the  Baltimore  & 
Ohio  Company  by  the  Pittsburgh  &  Connellsville  Railroad 
Company,  which  purchase  constituted  a  part  of  the  transac- 
tion m  question.  After  completing  his  very  elaborate  and 
highly  valuable  discussion  and  presentation  of  the  testimony, 
he  makes  the  following  most  important  findings  with  r-espect 
to  the  whole  of  it: 

"In  concluding  this  extended  and  somewhat  laborious  re- 
view of  the  evidence  in  the  case  the  master  is  constrained  to 
say  that  the  case  of  the  plaintiffs,  as  made  in  the  pleadings, 
has  few  features  in  common  with  the  case  presented  by  tne 
evidence.     It  seems  to  the  master  to  be  improbable  that  the 
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plaintifTs  knew  when  they  filed  their  bill  that  there  was  a 
judgment  in  the  circuit  court  of  the  United  States  against 
the  Pittsburgh  &  Connelisville  Railroad  Company  in  favor 
of  the  Baltimore  &  Ohio  Railroad  Company  for  more  than 
$4,000,000;  that  they  had  any  knowledge  of  the  sale  by  the 
latter  company  to  the  former  of  rolling  stock  equipment  to 
the  amount  in  value  of  more  than  $1,200,000;  or  that  the 
plaintiffs  had  any  real  knowledge  of  the  value  to  the  Pitts- 
burgh &  Connellsvilie  Railroad  Company  of  the  several 
branch  lines  purchased  by  that  company  of  the  Baltimore  & 
Ohio  Railroad  Company,  or  of  the  circumstances  under  which 
they  had  been  built  or  acquired,  though  all  the  evidence  re- 
viewed was  fairly  admissible  under  the  pleadings.  Be  thisas 
it  may,  the  allegations  of  'fraud  which  constitute  the  grava. 
men  of  the  plaintiff's  bill  have  not  been  sustained  by  the  evi. 
dence,  either  as  respects  the  particular  transactions  averred, 
or  the  conduct  of  the  Baltimore  &  Ohio  Railroad  Compariy 
in  its  relations  to  the  Pittsburgh  &  Connelisville  Railroacl 
Company  in  any  matter  or  at  any  time.  It  has  not  been 
proved;  nor  is  there  a  scintill2.  of  evidence  tending  to  prove, 
that  the  income  of  the  Pittsburgh  &  Connelisville  Railroad 
Company  has  ever  been  fraudulently  or  dishonestly  diverted 
from  the  treasury  of  that  company  into  that  of  the  Baltimore 
&  Ohio  Railroad  Company.  There  is  no  proof  of  collusion 
or  fraudulent  connivance  by  the  directors  or  officers  of  the 
Pittsburgh  &  Connelisville  Railroad  Company  with  the  Bal- 
timore &.  Ohio  Railroad  Company  or  its  officers  or  agents  in 
the  issue  and  making  of  the  bonds  and  mortgage,  called  the 
'second  consolidated  mortgage  bonds'  of  the  former  company 
for  $10,000,000,  nor  in  the  disposition  of  the  proceeds  of  tnose 
bonds,  nor  of  any  weak  subserviency  or  accommodating  ac- 
quiescence in  any  plan  or  project  of  the  Baltimore  &  Ohio 
Railroad  Company  leading  up  to  that  transaction;  nor  is 
there  any  evidence  of  fraud,  dishonesty,  or  hard  dealings  on 
the  part  of  the  Baltimore  &  Ohio  Railroad  Company,  its  of- 
ficers or  agents,  in  any  matter  connected  with  this  business, 
nor  of  any  attempt  to  improperly  influence  the  directors  or 
stockhoiaers  of  the  Pittsburgh  &  Connelisville  Railroad  Com- 
pany. The  purposes  for  which  the  bonds  were  authorized 
and  issued  were  lawful  corporate  purposes.  The  debt  paid^ 
was  an  honest  debt,  and  amounted  to  $4,688,282.67.  The 
equipment  purchased  was  necessary,  and  purchased  at  a  fair 
price,  which  was  $1,212,500.  The  branch  roads  thus  acquired 
were  indispensable  to  the  Pittsburgh  &  Connelisville  Railroad 
Company,  and  fairly  worth  what  was  paid  for  them,  to-wit, 
$2,803,329.63.  The  ten  million  of  second  consolidated  mort- 
gage bonds  were  taken  at  their  full  value  by  the  Baltimoreft 
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Ohio  Railroad  Company,  which  was  ninety  per  cent,  of  the 
face  or  par  value,  and  they  were  received  in  niU  payment  of 
the  aforementioned  debt,  and  of  the  prices  and  sums  of  money 
for  which  the  rolling  stock  equipment  and  the  said  stocks  and 
bonds  were  sold  to  the  Pittsburgh  &  Connellsville  Railroad 
Company.  It  is  also  proven  that  the  Baltimore  &  Ohio  Rail- 
road Company  paid  into  the  treasury  of  the  Pittsburgh  & 
Connellsville  Railroad  Company  the  sum  of  $295,977.90,  the 
residue  of  the  proceeds  of  the  sale  of  the  second  consolidated 
mortgage  bonds  for  $10,000,000,  which,  with  the  amount  paid 
on  account  of  the  debt,  $4,688,282.67,  of  the  purchase  of  the 
rolling  stock  equipment,  $1,212,500,  and  of  the  purchase  of 
the  stocks  and  bonds  of  the  branch  roads,  $2,803,239.63.  ag- 
gregate the  sum  of  $9,000,000,  being  ninety  per  cent,  of  the 
par  or  face  value  of  the  bonds  for  $10,000,000.  It  is  ad- 
mitted that  the  Baltimore  &  Ohio  Railroad  Company  has 
been  the  holder  of  a  large  majority  of  the  shares  of  the  stock 
of  the  Pittsburgh  &  Connellsville  Railroad  Company  ever 
since  the  year  1870;  but  there  is  no  evidence  that  it  ever  ex- 
ercised its  power  as  such  majority  stockholder  to  elect  di- 
rectors of  the  latter  company  in  its  own  interest,  and  against 
the  interests  of  the  minority  stockholders.  There  is  no -evi- 
dence that  the  Baltimore  &  Ohio  Railroad  Company  in- 
fluenced  or  attempted  to  influence  the  directors  of  ttie  Pitts- 
burgh &  Connellsville  Railroad  Company  in  any  matter  or 
thing  by  which  its  own  interests  might  be  promoted  at  the' 
expense  of  or  to  the  injury  of  the  minority  stockholders  ;  and 
certainly  no  evidence  of  such  influence,  or  attempted  influence, 
on  the  directors  of  said  company  in  the  matter  of  the  making 
and  issuing  of  the  $10,000,000  consolidated  mortgage  bonds, 
nor  in  the  purchase  of  the  rolling  stock  equipment,  nor  in  the 
purchase  of  the  stocks  and  bonds  of  the  branch  lines  aforesaid. 
But  there  is  much  evidence  of  large  advances  made  by  that 
company,  and  also  of  large  expenditures  by  it,  for  the  bene- 
fit of  the  Pittsburgh  &  Connellsville  Railroad  Company,  in 
the  advantages  of  which  all  the  stockholders  shared,  accord- 
ing to  their  respective  holdings.  The  evidence  discloses 
nothing  proving  or  tending  to  prove  that  the  Baltimore  & 
Ohio  Railroad  Company,  as  the  majority  stockholder,  dicta- 
ted the  policy  of  the  Pittsburgh  &  Connellsville  Railroad 
Company,  or  operated  the  railroad  of  that  company  in  its  own 
interests,  to  th.e  prejudice  or  against  the  interests  of  the  mi- 
nority stockholders." 

If  these  findings  are  true,  they  absolutely  destroy  the  plaint- 
iffs'case.-  We  have  patiently  and  carefully  read^  and  exam- 
ined the  whole  of  the  master's  report,  and  tne  evidence. upon 
which  he  makes  his  findings,  and  we  have  read  and  consid- 
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ered  attentively  the  whole  of  the  argument  of  the  learned 
counsel  for  the  appellants  with  reference  to  these  findings,  and 
we  are  obliged  to  say  that,  in  our  judgnient,  the  master  is 
fully  and  entirely  sustained  by  the  overwhelming  weight  of 
the  testimony.  Much  stress  is  laid  upon  the  fact  that  the 
mortgage  and  bonds  were  desired  for  use,  and  were  actually 
used,  by  the  Baltimore  &  Ohio  Railroad  Company  in  raising 
money  for  their  own  purposes;  and  the  inference  is  drawn 
that  this  was  an  illegitimate  use  of  the  securities  rendering 
void  the  whole  transaction.  We  cannot  agree  to  this  view  of 
the  subject.  If  the  Baltimore  &  Ohio  Company  furnished  a 
full  and  fair  consideration  for  the  bonds  it  received,  and  if, 
upon  the  whole  facts  of  the  case,  the  transaction  was  not  in- 
jurious to  the  interests  of  the  Pittsburg  &  Connellsville  Com- 
pany, the  bonds  were  the  lawful  property  of  the  Baltimore  & 
Ohio  Company,  subject  to  any  use  they  might  see  fit  to  make 
of  them ;  and  whether  the  use  to  which  they  did  put  them  was 
beneficial  to  that  company  was  not  a  question  of  material  cir- 
cumstance in  considering  the  validity  ol  the  transaction. 
Upon  the  question  of  the  character  and  quality  of  the  consid- 
eration furnished  by  the  Baltimore  &  Ohio  Company  the  re- 
Eort  of  the  master  is  most  full  and  satisfactory.  He  finds  that 
y  means  of  this  mortgage,  the  Pittsburg  &  Connellsville 
Kailroad  Company  paia  off  in  full  a  debt  of  $4,688,282.67, 
which  it  honestly  and  fairly  owed  to  the  Baltimore  &  Ohio 
Company,  and  for  which  the  latter  company  had  obtained  a 
judgment  against  it  in  the  circuit  court  of  the  United  States, 
and  which  the  Baltimore  &  Ohio  Company  was  perfectly  at 
liberty  to  piKJceed  to  collect  by  legal  process  at  any  time.  In 
addition  to  that,  the  Pittsburg  &  Connellsville  Company  re- 
ceived from  the  Baltimore  &  Ohio  Company  rolling  stock 
equipment,  all  of  which  is  minutely  described  in  the  testi-  . 
mony  and  in  the  report,  at  a  valuation  of  $1,212,500,  when  it 
was  in  reality  worth  a  considerably  larger  sum.  And  the  mas- 
ter further  finds  that  it  was  of  much  more  advantage  to  the 
Pittsburg  &  Connellsville  Company  to  be  the  owner  nf  this 
equipment  than  to  be  paying  a  large  annual  sum  for  the  use 
of  it,  as  it  had  been  doing  for  a  number  of  years.  All  the 
figures  are  given  in  the  report,  and  the  testimony  from  which 
they  are  drawn,  and  they  substantiate  the  finding  beyond 
question.  The  master  further  finds  that  the  bonds  and  stocks 
furnished  by  the  Baltimore  &  Ohio  Company  to  the  amount 
of  §2.803,239.63  were  the  bonds  and  stocks  of  tributary  roads, 
which  were  indispensable  to  the  Pittsburg  &  Conneiisville 
Company,  and  vital  to  the  successful  prosecution  of  its  busi- 
ness. -Tlie  evidence  upon  this  subject  is  very  extended,  and 
it  is  treated  at  great  length  in  the  report,  where  the  reasons 
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for  the  master's  conclusions  are  set  forth  with  an  unanswer- 
able force.  He  shows  that  the  price  at  which  these  securities 
were  taken  was  a  fair  and  moderate  valuation,  and  that  the 
company  was  greatly  benefited  by  their  acquisition.  The 
master  fully  Justifies  the  discount  ot  10  per  cent,  at  which  the 
bonds  of  the  Pittsburgh  &  Connellsville  Company  were  taken, 
by  showing  that  they  were  secured  by  a  second  mortgage 
only,  and  with  the  rate  of  interest  at  5  per  cent.  The  testi- 
mony of  witnesses  proves  conclusively  that  such  a  bond  could 
not  be  floated  at  so  high  a  percentage  as  90  on  the  market. 
Upon  all  these  findings  the  sustaining  testimon}'  is  ample,  and 
most  of  it  entirely  uncontradicted.  It  is  quite  unnecessary  to 
review  it  in  detail  in  this  opinion.  We  are  entirely  satisfied 
with  the  correctness  of  the  master's  findings  upon  all  these 
matters.  It  thus  appears  that  the  Pittsburg  &  Connellsville 
Railroad  Company  was  able  to  pay,  and  did  pay,  by  means 
of  the  mortgage  and  bonds  in  question,  an  immense  overdue 
debt  of  more  than  four  millions  of  dollars,  and  acquired  title 
loan  indispensable  equipment,  and  to  the  stocks  and  bonds 
ol  several  tributary  roads  essential  to  its  success.  It  paid  no 
money ;  it  gave  only  promises  to  pay  money  at  the  end  of  40 
yeaj-s.  How  any  minority  stockholders  could  suffer  by  such 
an  arrangement  it  is  impossible  to  discover.  That  the  Pitts- 
burgh &  Connellsville  Company  was  greatly  benefited  by  it 
cannot  be  doubted.  From  its  very  infancy  the  besetting 
trouble  of  this  company  was  its  want  of  money  and  credit. 
On  this  account  it  was  unable  to  build  its  original  road.'  It 
was  subsequently  unable  to  pay  for  its  necessary  repair.  It 
was  unable  to  build  its  extension  to  Cumberland^  and  it  was 
utterly  unable  to  build  or  purchase  any  of  the  feeders  whose 
traffic  was  absolutely  essential  to  its  success.  In  all  these 
emergencies  it  was  helped  from  the  beginning,  with  money 
and  equipment,  and  in  the  construction  of  the  feederi:,  by  the 
Baltimore  &  Ohio  Railroad  Company,  True,  it  was  to  the 
interest  of  that  company  to  sustain  and  assist  this  one,  but 
that  circumstance  does  not  belittle  in  any  degree  the  value 
and  great  advantage  of  the  assistance  thus  given.  It  has  kept 
the  Pittsburg  &  Connellsville  Company  aHve,  and  constantly 
increasing  in  business  and  capacity,  until  it  is  now  a  firmly 
established  and  self-sustaining  company  of  great  and  growing 
importance  in  the  railroad  world.  In  view  of  these  consid- 
erations, we  do  not  think  it  requisite  to  engage  in  a  minute  or 
protracted  discussion  as  to  the  law  in  relation  to 
the  duties  of  majority  stockholders  and  the  rights  ^'jj'i^'/^!" 
of  minority  stockholders.  When  the  latter  have  hoidcn. 
received  no  injury,  but,  on  the  contrary,  benefits, 
by  the  transaction  called  in  question,  they  have  no  just  cause 
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of  complaint,  even  though  the  majority  stockholders  are  also 
benefited.  Such  has  been  the  finding  of  the  master  in  this 
case,  and  it  has  been  confirmed  by  the  learned  court  below. 
The  conclusions  there  reached  appear  to  us  to  be  fully  sus- 
tained  by  the  testimony,  and  they  meet  with  our  approval. 
The  decree  of  the  court  below  is  affirmed,  and  the  appeal  dis- 
missed at  the  costs  of  the  appellant. 

Williams,  J.  (concurring.) — I  concur  in  this  judgment,  be- 
cause I  think  the  findine;s  of  fact  made  by  the  master  and  ap- 
proved by  the  court  behaw  fully  justify  it.  The  further  rea- 
sons given  in  the  opinion  of  the  court  just  filed  I  have  not  con-  , 
sidered,  and  am  not  now  able  intelligently  to  assent  to  or  dis- 
sent from  them.  For  this  reason  I  prefer  to  state  the  ground 
of  my  concurrence. 

McCoLLUM,  J. — I  concur  in  the  judgment  for  the  reasons 
above  stated.- 

Power  of  Railroad  Company  to  Mortfags  Property  and  FranehiM.— Rail- 
road companies  are  created  to  answer  a  public  object  and  are  bound  to  the 
state  for  the  performance  of  their  public  duty.  There  can  be  no  act  which 
would  amount  to  a  renunciation  of  their  duty  to  the  public  or  which  would 
directly  or  necessarily  disable  them  from  performing  it.  They,  therefore 
cannot  convey  away  their  franchises  or  corporate  rights,  nor  the  track  and 
ri^ht  of  way  which  they  take  and  hold  for  the  necessary  use  of  their  road. 
Pierce  v.  Emery,  32  N.  H.  484.  Upon  this  principle  Ihc  law  is  well  settled 
that  a  railroad  company  cannot,  without  special  authority,  mortgage  its 
franchises  and  its  property  essential  to  the  exercise  thereof,  Arthurv. 
President,  etc.,  9  5.  &  M.  (Mi.ss.).  394.  But  the  rule  has  been  applied  with 
the  greatest  strictness  to  railway  franchises.  It  has  been  stated  very 
broadly  by  the  supreme  court  of  Massachusetts.  A  corporation  created 
for  the  very  purpose  of  constructing,  owning,  and  managing  a  railway  for 
the  accommodation  and  benefit  of  the  public,  cannot,  without  distinct  leg- 
islative authority,  make  any  alienation,  absolute  or  conditional,  either  of 
its  general  franchise  to  be  a  corporation,  or  of  the  subordinate  franchise 
to  manage  and  carry  on  its  corporate  business  without  which  its  franchise 
to  be  a  corporation  can  have  little  more  than  a  nominal  existence.  Rich- 
ardson V.  Sibley,  11  Allen,  (Mass,),  65 ;  Shrewsbury  &  B,  R.  Co.  v.  London 
&  N.  R,  Co.,- 6  H.  L,  Cas.  136;  York  &  Maryland  Line  R,  Co.  w.  Winans, 
17  How,  (U,  S,),  39 ;  Pierce  v.  Emery,  32  N.  H.  504  ;  Hall  v.  Sullivan  R. 
Co.,  21  Law  Reporter,  140:  Worcester  -v.  Western  R.  Co.,  4  Mete.  (Mass.), 

?66;  Commonwealth  7/,  Smith,  10  Allen,  (Mass.),  448;  Coe  v.  Columbus 
'.  &  I.  R,  Co.,  10  Ohio  St.  732,  Arthur  v.  President,  etc,  9  S.  4  M. 
(Miss.),  394.  A  corporation  can  transfer  its  franchise  only  so  far  as  au- 
thorized by  law.  Wood  v.  Bedford,  etc.,  R.  Co.  8  Phila,  (Pa.)  94.  A  rail- 
road company  is  not  authorized  by  common  law  to  mortgage  its  franchises 
without  further  authority  than  is  conferred  by  its  act  of  incorporation. 
Commonwealth  v.  Smith,  10  Allen  (Mass,),  448.  In  McAllister  -v.  Plant, 
U  Miss,  106.  the  question  whether  a  railroad  company  can  mortgage  its 
franchise  in  the  absence  of  statutory  authority  was  considered  but  not  de- 
cided. It  has  been  argued  that  since  mortgages  are  in  some  sense  prop- 
erty, the  power  to  mortgage  all  property  is  therefore  power  to  mortgage 
all  franchises.  This  argument,  however,  has  been  held  to  be  unsound. 
Pullan  V.  Cincinnati  S  C.  A.  R.  Co.,  4  Diss.  (C.  C),  35.    Likewise  a  street 
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railway  company  has  no  power  to  mortgage  its  franchise,  road,  or  prop- 
erty, without  legislative  authority.  Richardson  ti.  Sibley,  11  Allen,  (Mass.), 
6j.  And  a  general  business  corporation,  without  some  statute  allowing  it, 
can  neither  sell  nor  mortgage  its  franchise.  Carpenter  v.  Black  Hawk  G. 
M.  Co.,  65  N.  Y.  43  ;  Susquehanna  Canal  Co.,  v.  Bonham,  9  W.  &  S.  (Pa.), 
27,  42  Am.  Dec.  315  :  Arthur  v.  PresiSent,  etc.,  9  S.  &  M.  (Miss.),  394,  48 
Am.  Dec.719;  New  Orleans,  etc.,  R.  Co.  !<.  Harris,  27  Miss,  51?;  Stewart 
V.  Jones,  40  Mo.  14, 

A  luminous  exposition  of  the  reason  of  the  law  is  given  by  Hoar,  J.,  of 
the  supreme  court  of  Massachusetts  in  Commonwealth  11.  Smith,  10  Allen, 
44S.  He  said  r  "  But  in  the  case  of  a  railroad  company,  created  for  the  ex- 
press and  sole  purpose  of  constructing,  owning,  and  managing  a  railroad  ; 
authorized  to  take  land  for  this  public  purpose  under  the  right  of  eminent 
domain  ;  whose  powers  are  to  be  exercised  by  officers  expressly  designated 
by  statute;  having  public  duties,  the  dischai^  of  which  is  the  leading 
object  of  its  creation  :  required  to  make  returns  to  the  legislature;  there 
are  certainly  great,  and,  in  our  opinion,  msuperable  objections  to  the  doc- 
tnne  that  its  franchise  can  be  alienated,  and  its  powers  and  privileges 
conferred  by  its  own  act  upon  another  person  or  body,  without  authority 
other  than  that  derived  from  the  fact  of  its  own  incorporation.  The  fran- 
chise to  be  a  corporation  clearly  cannot  be  transferred  by  any  corporate 
body,  of  its  own  will.  Such  a  Jranchise  is  not,  in  its  own  nature,  transmis- 
sible. The  power  to  mortgage  can  only  be  coextensive  with  the  power  to 
alienate  absolutely,  because  every  mortgage  may  become  an  absolute  con- 
veyance by  foreclosure.  And  although  the  franchise  to  exist  as  a  corpora- 
tion is  distinguishable  from  the  franchises  to  be  enjoyed-  and  used  by  the 
corporation  after  its  creation,  yet  the  transfer  of  the  latter  differs  essen- 
tially from  the  mere  alienation  of  ordinary  corporate  property.  The  right 
of  a  railroad  company  to  continue  in  being  depends  upon  the  performance 
of  its  public  duties.  Having  once  established  its  road,  if  that  and  its  fran- 
chise of  managing,  using  and  taking  tolls  and  fares  upon  the  same  are 
alienated,  its  whole  power  to  perform  its  most  important  functions  is  at  an 
end.  A  manulacturmg  company  may  sell  its  mill  and  buy  another ;  but  a 
railroad  company  cannot  make  a  new  railroad  at  its  pleasure." 

In  Maine  the  doctrine  that  a  railroad  company  cannot  mortgage  its  fran- 
chise without  l^islalive  authority  has  been  questioned.  "  The  whole  ar- 
gument "  said  Walton,  J.,  "  seems  to  have  no  greater  force  than  this,  that 
it  is  dangerous  to  the  public  interest  to  have  the  powers  and  privileges 
conveyed  by  a  railroad  franchise  transferred  from  the  original  incorpora- 
tors to  a  new  body.  But  when  we  consider  how  little  importance  is  at- 
tached to  the  persons  of  the  original  corporators,  liow  soon  death  must, 
and  other  circumstances  may  remove  them  from  all  participation  in  the 
affairs  of  the  road,  how  constantly  those  who  have  the  active  management 
ol  it  are  in  fact  being  changed,  we  see  how  little  practical  merit  this  argu- 
ment has.  *  ♦  *  Is  there  any  reason  to  suppose  that  if  a  mortgage 
should  by  a  foreclosure  transfer  the  franchise  to  new  hands,  that  ascapable 
men  would  not  be  appointed  to  manage  the  road  as  before  ?  Would  not 
bondholders  be  as  interested  and  as  capable  of  appointing  suitable  mana- 
gers as  the  stockholders.^  Does  any  one  fear  that  ihe  public  interest 
would  not  be  as  safe  with  the  former  as  the  latter  ?    Why  then  '"  '-'  ""    ■ 


gerous  to  the  public  interest  to  allow  such  a  transfer?  We  confess  that 
after  giving  the  matter  much  thought,  the  doctrine  that  all  railroad  mort- 
e^s  made  without  the  consent  of  the  legislature  are  illegal  and  void 
bemuse  they  may  operate  as  a  permanent  transfer  of  the  corporate  powers 
form  the  original  corporators  to  another  body,  seems  to  us  to  have  little 
to  commend  it  and  much  to  condemn  it."  Shepiey  v.  Atlantic  &  St.  L.  R, 
Zn.el  al.,  55  Me.  395.  See  also  Kennebec  &  P.  R.  Co.  t.  Portland  &  K,  R. 
Co.,  59  Me.  9. 
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The  cases  in  which  railroad  mortgages  have  been  adjudged  invalid  do 
not  countenance  any  doubt  of  the  power  of  a  railroad  company  to  sell  and 
convey,  and  mortg^e  whatever  property  it  may  hold,  not  acquired  under 
the  delegated  right  of  eminent  domain,  or  so  connected  with  the  franchise 
10  operate  and  manage  a  railroad  that  the  alienation  would  not  tend  10 
disable  the  corporation  from  performing  the  public  duties  imposed  upon 
it.  Hendee  ii.  Pinkerton,  14  Allen,  (Maas.J.  38  r.  And  it  has  bben  said  by 
the  supreme  court  of  New  Hampshire,  that  there  is  nothing  in  the  nature 
of  the  business  of  a  railroad,  or  in  its  relation  to  the  public  which  would 
prevent  it  from  making  a  valid  mortgage  of  its  personal  property  not 
affixed  to  the  road,  although  used  in  the  operation  of  it.  Instead  of  dis- 
abling the  road  from  performing  its  public  duty  such  a  mortgage  mighi 
assist  in  doing  it  in  the  same  way  that  other  corporations  or  individiuls 
are  aided  in  carrying  on  their  business  by  mort^ges  of  their  property. 
Pierce  v.  Emery.  31  N.  H.  484.  A  corporation  which  is  authorized  to  hold 
lands  lor  depots  and  storeiiouses,  as  well  as  for  railroad  purposes,  and  to 
allow  other  railroad  corporations  to  establish  depots  upon  its  premises 
and  sell  or  lease  the  land  necessary  therefor,  may  lawfully  mortgage  lands 
held  by  it,  and  not  required  for  railroad  purposes,  to  secure  bonds  issued 
by  said  corporation.     Hendee  t/.  Pinkerton,  14  Allen,  (Mass.),  381. 

The  power  to  transfer  corporate  privileges  and  property  by  way  of 
mortgages  is  readily  conferred  by  legislature  upon  corporations  having 
Sfiecial  privileges  entrusted  to  them  for  public  uses;  or,  a  mortg^e  made 
without  such  authority  is  usually  confirmed  by  the  legislature  whenever 
such  confirmation  is  asked  for.  Jones,  Corporate  Bonds  and  Mortgages,} 
6 :  St,  Paul  &  P.  R.  Co.  V.  Parcher,  14  Minn,  297  ;  Richards  v.  Merrimack 
&  C.  R.  Co.,  44  N.  H.  127.  A  railroad  company  whose  charter  gives  it  the 
right  "  to  acquire,  alien,  transfer  and  dispose  of  property  of  every  kind" 
may  mortgage  its  property.  The  power  to  sell  carries  with  it  the  powerlo 
mortgage.  McAllister  v.  Plant.  54  Miss.  106.  And  a  railroad  company 
having  a  general  power  to  mortgage  ils  road  may  mortgage  anv  part  of  iL 
Puilan  7/.  Cincinnati  &C.  A.  R.Co.,4  Biss.  (C.  C),  35.  So  whe're  a  railroad 
company  was  authorized  by  its  charter  to  borrow  money,  etc.,  and  to  exe- 
cute "such  securities  in  amount  and  kind"  as  it  might  deem  expedient, 
Aelil,  that  it  might  mortgage  its  entire  road  with  its  franchises,  and  all  its 

S-operty  including  ail  future  acquisitions.    Pierce  v.  Milwaukee  &  St  P, 
.  Co.,  24  Wis.  551. 

In  Coe  V.  Columbus,  P.  &  I.  R.  Co.,  10  Ohio  St.  372,  it  was  held  thata 
railroad.  CO  nipany  organized  under  a  statute  providing  that  the  corporation 
might  "acquire  and  convey  at  pleasure  all  such  real  estate  as  may  be  neces- 
sary and  convenient  to  carry  into  effect  the  object  of  the  incorporation," 
has  no  power  to  alienate  its  franchise  to  be  a  corporation  or  its  franchise  to 
construct  and  maintain  its  road  and  receive  compensation  for  the  trans- 
portation of  persons  and  property,  nor  any  interest  in  real  estate  acquired 
and  held  solely  and  exclusively  for  the  purpose  of  the  eiercise  of  such 

Legislative  authority  to  mortgage  includes  the  power  to  make  a  deed 
of  trust  in  the  nature  of  a  mortgage.  Pulian  v.  Cincinnati  &  C.  A.  R,  Co., 
4  Biss.  (C.  C),  35.  And  the  power  to  pledge  the  franchises  and  rights  of 
a  railroad  company,  implies  as  incident  thereto,  the  power  to  pledge  even- 
thing  that  may  be  necessary  to  the  enjoyment.  Phillips  v.  Winslow,  18  B. 
Mon.  (Ky.),  4,31.  But  a  railroad  company  having  by  its  charter  only  power 
to  mortgajre  its  real  estate,  will  not  be  presumed  to  have  authority  tomort- 
gage  its  franchise.  Randolph  v.  Wilmington  &  R.  R.  Co.,  1 1  Phila.  (Pa.l, 
502-  So  authority  given  a  railroad  company  to  mortgage  its  "  road,  income 
and  other  property'  does  not  authorize  a  mortgage  by  a  railroad  company 
of   its  franchises.     Pulian  v.  Cincinnati  &  C.  A.  R.  Co.,  4  Biss.  (C.  C.j.  35. 
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In  Iowa  it  was  provided  by  statute  that  railroad  companies  should  have 
authority  to  encumber  their  real  and  personal  property,  such  as  lands  held 
for  right  of  way.  depot  buildings,  rolling  stock,  revenues,  and  the  like,  in- 
cluding the  future  earnings,  accessions,  and  acquisitions  of  their  respective 
road.  The  supreme  court  doubted  whether  this  authorized  a  railroad  com- 
pany to  pledge  its  franchise  by  mortgage.  Dunham  r.  Isctt.  1 5  fowa,  ^84, 
The  use  of  the  words  "dispose  of "  in  the  act  of  congress  incorporating  the 
Union  Pacific  R.  Co.,  contemplates  a  use  of  the  company's  lands  granted 
different  from  a  sale,  and  a  mortgage  is  such  use.  Flatt  -v.  Union  Pacific 
R.  Co.,  99  U.S.  48. 

An  eipress  authority  to  mortgage  for  certain  purposes  does  not  neces- 
sarily negative  or  qualify  a  general  authority  to  borrow  for  other  purposes, 
for  which  the  implied  powers  of  a  corporation  are  usually  sufficient.  Jones, 
Corporate  Bondsand  Mortgages.  5  6;  AUenf.  Montgomery  R.  Co.,  il  Ala. 
437 ;  Mobile  &  C.  P.  R.  Co.  v.  Talraan,  i ;  Ala.  472. 

But  in  Grand  Junction  R.  Co.  v.  Bicktord,  23  Grant's  Ch.  (Ont.),  302,  it 
IS  held  that  a  railroad  company  having  authority  to  borrow  such  sums  of 
money  as  might  be  expedient  for  completing,  maintaining,  and  workmg^ 
the  railway,  and  to  make  bonds,  debentures,  and  other  securities,  and  tO' 
sell  the  same,  and  to  hypothecate,  mortgage  or  pledge  the  lands,  toils,  rev- 
enues, and  other  property  of  the  company,  cannot  make  a  mortgage  for  any 
purpose  not  embraced  in  the  terms  of  the  act.  and,  therefore,  cannot  make 
a  ""origage  to  secure  a  debt  which  is  not  a  debt  of  the  company.  See  also- 
Bickford  V.  Grand  Junaion  R.Co.,  1  Sup.  Ct,  Can.  Rep.  696.  A  mortgage- 
executed  25  years  after  the  railroad  was  completed  and  in  full  operation, 
will  not  be  presumed  in  the  absence  of  proof  or  allegation  to  have  been 
executed  under  a  power  conferred  by  the  charter  to  borrow  money  and  ex- 
ecute mortgages  for  the  purpose  of  completing  the  road  and  equipping  it 
with  everyiTiing  necessary  for  its  full  operation.  Frazier  v.  East  Tenh.,  Va.. 
4  Ga.  R,  Co..  88  Tenn.  138,  40  Am.  &  Eng,  R.  Cas.  358. 

Where  eiisting  railroad  companies  consolidate,  the  new  corporation  hav- 
ing rights  and  power  of  the  old  companies  succeeds  to  their  powers  to  issue 
bonds  and  to  mortgage  their  property.  Mead  v.  New  York.  H.  &  N.  R. 
Co..  45  Conn.  199.  The  provision  of  the  Tennessee  Act  of  March  24,  1S87, 
relative  to  the  consolidation  of  railroad  companies,  that  no  company  shall 
have  power  to  create  a  mortgage  or  other  lien  which  shall  have  priority  over 
any  claim  for  timber  furnished,  for  work  or  labor  done,  or  for  injury  to  per- 
son or  property,  is  not  impliedly  repealed  by  the  provision  of  the  subseqjjent 
act  of  March  15.  1881,  which  authorizes  railroad  companies  in  general  terms- 
to  mortgage  their  roads  without  any  such  restriction.  The  provision  of  the 
Tennessee  Act  of  1877,  that  consolidated  railroad  companies  should  not 
create  mortgage  liens  which  should  be  prior  to  claims  for  injuries  to  person 
or  property,  is  not  applicable  only  to  such  consolidations  as  were  there- 
after effected.  Frazier  v.  East  Tenn.,  Va.  &  Ga.  R.  Co..  88  Tenn.  138,  40 
Am.  &  Eng.  R.  Cas.  358. 

The  power  to  mortgage  conferred  by  statute  to  a  railway  company  has 
reference  only  to  such  lands  and  property  as  the  company  may  lawfully  ac- 
quire, and  cannot  therefore  include  such  as  are  not  necessary  to  the  pur- 
Kscs  of  the  road.  But  a  railroad  corporation  having  authority  to  receive 
id  in  payment  of  subscriptions  to  stock,  provided  that  so  much  land  as 
may  not  be  necessary  (or  the  use  of  the  road  shall  be  sold  within  a  reason- 
able time,  may  mortgage  such  land  if  the  property  be  not  thereby  placed 
in  such  condition  as  to  put  it  out  of  the  power  of  the  company  to  comply 
with  the  terms  of  the  statute.  Tabcr  ?'.  Cincinnati,  L.  &  C.  R.  Co.,  15  Inri. 
4S9:  Jones  on  Corporate  Bonds  and  Mortgages,  §  12. 

Under  Acts  Tenn.  1847-48,  p.  195,  §  15,  granting  the  railroad  company 
incorporated  by  that  act  power  to  borrow  money  to  complete  its  road  and 


byGoogle 


296      farmers'  l.  ft  t.  CO.  V.  G.  B.,  w.  i  s.  p.  R.  CO.    [vol.  46 

secure  it  by  mortgage,  this  power  to  mort^;age  is  exhausted  on  the  coin(^e- 
tionof  the  road,  and  hence  no  contract  is  violated  by  ActsTenn.  i8?7,  chap. 
72,  %  3.  which  was  passed  alter  such  completion,  and  provides  that  no  rail- 
road company  shall  have  power  to  create  a  mortgage  which  shall  be  valid 
against  certain  classes  of  judgments  therein  enumerated.  East  Tenn.,  Va. 
&  Ga.  R.  Co.  V.  Frazier,  139  U.  S.  288,  affirming  s.  c.  88  Tenn.  138,  40  Am. 
&  Eog.  R.  Cas.  358. 


Farmers'  Loan  &  Trust  Co. 


Green  Bay,  Winona  &  St.  Paul  R,  Co. 

( U.  S.  Circuit  Court,  E.  D.  Wis.,  Marth  23,  1S91,  43  fed.  Rep.  664) 

Mor^ag«  -Prioritlat — Claim  for  Cauting  DaUh. — A  claim  against  a  rail- 
road company  for  negligently  causing  the  death  o(  an  employe  is  not  en- 
titled to  priority  of  payment  over  a  precedent  mortgage.  Disapproving 
Dow  V.  Memphis  &  L.  K.  R.  Co.,  17  Am.  A  Eng.  R.  (3s.  324. 

In  Equity. 

Upon  the  intervening  petition  of  Emily  Franck,  adminis- 
tratrix, etc.  The  bill  is  filed  to  foreclose  a  trust-deed  ex- 
ecuted by  defendant  to  complainant  on  the  rst  day  of  Sep- 
tember, 1881,  upon  its  line  of  railway,  to  secure  its  bonds  of 
even  date,  aggregating  $1,600,000,  maturing  in  191 1,  or  at  the 
option  of  the  trustee,  upon  default  in  payment  of  interest 
The  interest  of  the  bonds  was  payable  semi-annually  on  the 
1st  days  of  February  and  August  in  each  year.  Upon  de- 
fault in  the  paynieiit  uf  interest,  continuing  30  days,  the 
trustee  at  its  election  might,  and,  upon  request  of  the  holders 
of  one-fourth  in  amount  of  the  bonds,  should,  take  possession 
of  the  mortgaged  pemises,  and  dispose  thereof  at  sale,  as 
provided.  Default  occurred  in  the  payment  of  interest  due 
August  1, 1888,  continued  after  default  for  morethan  3odays, 
and  in  all  subsequently  maturing  interest.  On  the  31st  of 
July,  1890,  the  trustee,  after  proper  request  of  the  bondhold- 
ers, demanded  and  received  possession  of  the  mortgaged 
premises,  electing  to  treat  as  matured  the  entire  principal 
sum  of  the  bonds,  and  has  since  operated  the  railway.  On 
the  14th  August,  1890,  the  trustee  filed  this  bill  to  foreclose. 
On  the  1 8th  o£  Augustan  order  of  the  court, entered  bv  con- 
sent of  the  parties,  affirmed  the  possession  of  the  trustee, 
authorizing  its  continuance  in  possession  under  the. protec- 
tion of  the  court,  and  conferred  upon  the  trustee  the  usual 
powers  and  duties  of  a  receiver.  No  provision  was  made 
by  the  order  with  respect  to  the  floating  indebtedness  of  the 
railway  company.     On  the  5th  day  of  January,  1891,  Emily 
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Franck  filed  her  intervening  petition,  representing  that  Mar- 
tin Franck,  a  conductor  in  the  service  of  the  railway  com- 
pany, lost  his  life  on  the  15th  day  of  April,  1890,  in  tne  dis- 
charge of  his  dnty,  without  fault  on  his  part,  and  solely 
through  the  neglect  of  duty  of  the  railway  company ;  that 
he  left  a  dependent  father;  that  the  railway  company  is  in- 
solvent; and  that  she,  as  administratrix  of  tne  estate  of  the 
deceased,  prefers  this  petition  to  obtain  for  the.father  proper 
indemnity  for  the  loss  of  the  son,  rightluHy  demandable  un- 
der the  laws  of  Wisconsin.  The  complainant  takes  issue 
with  the  petition,  and  alleges  the  superiority  of  the  lien  of 
its  mortgage.  The  petitioner  now  moves  the  court  to  insti. 
tute  necessary  proceedings  to  establish  the  liability  for  the 
death,  and  the  amount  recoverable  therefor,  claiming  that 
such  amount,  when  ascertained,  constitutes  a  proper  charge 
upon  the  income  and  corpus  of  the  property,  superior  to  the 
hen  of  the  trust-deed. 

G.  W.  Hanelton,  for  petitioner. 

Winkler,  Flanders,  Smith,  Bottom  &  Vilas,  for  trustee. 

Jenkins,  J. — The  objection  that  the  application  is  prema- 
ture cannot  be  sustained.  It  is  not  essential  that  the  demand 
should  be  first  established  in  a  suit  at  law  against 
the  railway  company.  If  the  petitioner's  demand  ,MmT"*'* 
he  a  proper  charge  upon  the  fund  in  the  hands  of 
the  receiver  growing  out  of  the  operation  of  the  railway,  it 
is  properly  cognizable  in  this  court,  which,  as  a  court  of 
equity,  has  through  its  receiver  possession  of  the. railway, 
and  exclusive  control  of  the  fund  realized  from  its  operation. 
In  such  case  it  pertains  to  this  court  to  adjust  all  demands 
upon  the  fund,  and  to  that  end  may  permit  an  action  at  law, 
or  direct  the  trial  of  a  feigned  issue.  Barton  r.  Barbour,  104 
U.  S.  126.  The  act  of  congress  permitting  suit  ajjainst  re- 
ceivers appointed  by  a  federal  court,  without  leave  of  the 
appointing  court,  is  limited  "  in  respect  of  any  act  or  iransac 
tion  of  his  in  carrying  on  the  business  connectc'd  with  such 
property."  25  St.  436,  ^  3.  It  does  not  include  a  demand 
arising  prior  to  such  appointment. 

The  principle  upon  which  equity  acts  in  allowing,  with 
respect  to  certain  claims,  priority  of  payment  over  precedent' 
mortgage  in  the  case  of  railways  is  settled  by  re- 
peated  adjudications  of  the  supreme  court.  The  Priorityof 
gross  income  arising  from  the  operation  of  a  rail-  ^'"™'*' 
way  should  be  first  applied  to  the  payment  of  the 
expenses  of  operation,  proper  equipment,  and  needful  im- 
provements. If  the  incbme  be  diverted  to  the  payment  of 
bonded  interest,  in  disregard  of  the  payment  of  such  expenses, 
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there  should  be  restoration  to  original  equitable  right.  Fail- 
ing diversion,  there  can  be  no  restoration.  The  amount  of 
restoration  is  dependent  upon  the  amount  of  diversion.  The 
power  rests  upon  the  fact  of  diversion  of  a  fund  belonging 
in  equity  to  the  general  creditors,  or  some  of  them.  Fosdtcfc 
V.  Schall,  99  U.  S.  235  ;  Burnham  v.  Bowen,  1 1 1  U.  S.  776; 
S.  Louis,  A.  &  T.  II.  R.  Co.  v.  Cleveland,  C,  C.  &  I.  R.Co., 
135  U.  S.  658,  33  Am.  &  Eng.  R.  Gas.  16;  Toledo, D.  &  B.R. 
Co.  V.  Hamilton,  134  U.  S,  296,  43  Am.  &  Eng.  R.  Cas.476; 
Morgan's  L.  &  T.  R.  &  S.  Co.  v.  Texas  Cent.  R.  Co.,  137  U. 
S.  171.  45  Am.  &  Eng.  R.  Cas,  631,  The  exercise  of  this 
equitable  power  in  the  court  is  not,  however,  dependent 
solely  upon  diversion  of  current  earnings  to  payment  of 
bonded  interest,  leaving  current  expenses  unpaio,  but  is  ex- 
ercised as  well  in  consideration  of  the  fact  that,  in  case  of 
failure  of  trustee  to  take  possession  upon  default,  it  is  indis- 
pensable to  the  preservation  of  the  property,  and  its  main- 
tenance in  integrity,  that  it  should  be  operated.  It  must  be 
kept  a  going  concern.  The  expense  of  such  operation  and 
maintenance  within  a  limited  time  prior  to  the  receivership 
is  therefore  allowed  priority.  Miltenberger  v.  Logansport 
R.  Co.,  106  U.  S.  286,  12  Am.  &  Eng.  R.  Cas.  464;  Union 
Trust  Co.  V.  Souther,  107  U.  S.  591,  il  Am.  &  Eng.  R.  Cas. 
707. 

The  principle  is  here  sought  to  be  extended  to  embrace  a 
claim  for  a  death  occurring  in  the  operation  of  the  road 
within  the  limited  period.  In  an  able  and  ingenious 
dMi"fc*'ii  £*rRu"^cnt  the  counsel  for  the  petitionerinsists that. 
p"orit""*  although  the  liability  for  the  death  here  rests  upon 
statute  law,  and  is  to  a  stranger  to  the  contract  of 
hiring,  and  arises  from  failure  of  duty  enjoined  by  the  law 
of  master  and  servant,  yet  that  the  liability  is  imposed  bythe 
law  upon,  and  constitutes  a  term  of,  the  contract  of  hiring, 
and  so  must  be  regarded  as  a  liability  incurred  in  the  opera- 
tion of  the  road,  naving  priority  of^  payment  over  a  prece- 
dent mortgage.  This  proposition  finds  support  in  the  case 
of  Dow  V.  Memphis  &  Little  Rock  R.  Co.,  20  Fed.  Rep.  260, 
17  Am.  &  Eng.  R.  Cas.  324.  There  Judge  Caldwell,  in  ap- 
pointing a  receiver  of  the  railway,  provided  by  his  order  for 
the  payment  of  all  obligations  incurred  for  injuries  to  person 
withm  the  six  preceding  months.  He  states  that  failure  by 
the  trustee  to  take  possession  works  an  implied  assent  that  the 
earnings  of  the  road  should  be  applied  to  compensate  those 
damages  in  its  operation,  and  asserts  that  the  rulings  of  the 
supreme  court  furnish  ample  authority  for  such  order.  A 
careful  reading  of  all  decisions  of  th§  supreme  tribunal  upon 
tliat  subject  convincc-s  nic  thnt  Judge  Caluwell  lias  either 
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misconceived  the  underlying  principle  of  these  decisions,  or 
seeks  to  extend  it  unduly. 

The  supreme  court,  as  I  read  the  opinions,  has  been  most 
careful  to  limit  the  doctrine  to  claims  representing  that  which 
has  inured  to  the  benefit  of  the  mortgaged  property,  such  as 
labor  and  supply  claims,  amounts  due  to  connecting  roads 
for  material,  repairs,  ticket  and  freight  balances,  and  the  like. 
allowing  priority  to  such  claims,  because  their  non-payment 
would  cause  cessation  of  work,  supplies,  and  running  ar- 
rangements, and  result  in  stoppage  in  the  operation  01  the 
road,  which,  in  the  interest,  as  well  of  the  bondholder  as  of 
the  public,  is  not  to  be  tolerated.  The  doctrine  is  analogous 
to  that  of  the  admiralty  allowing  certain  supplies  to  a  vessel 
precedence  over  a  mortgage  upon  the  vessel,  and  rests  upon 
the  same  principle.  The  vessel  must  not  be  allowed  to 
rot  at  the  wharf.  The  railway  must  not  be  permitted  to 
rust,  and  its  franchise  to  be  forfeited,  through  failure  to  oper- 
ate. Such  things,  therefore,  that  are  done  to  avoid  such  re- 
sult working  destruction  to  tho  mortgage  should  be  compen- 
sated in  prioritj'  to  the  mortgage.  The  protection  accorded 
is  for  that  done  for  the  benefit  of  the  rfs,  not  that  suffered  in 
the  doing,  not  to  individual  right  under  the  contract;  for 
that  done  in  performance  of  the  contract,  not  that  suffered 
by  breach  of  contract ;  for  labor  and  supplies  furnished,  not 
wrong  sustained.  A  death  claim  does  not  come  wifhin  the 
principle.  The  loss  of  life  occurred  in  the  operation  of  the 
road,  but  arose  from  failure  of  duty.  It  happened  in  the  per- 
formance of  the  contract,  but  not  because  of  performance. 
Its  promoting  cause  was  the  default  of  the  company,  not  the 
labor  performed.  The  resulting  death  was  a  detriment,  not 
an  aid,  to  the  road.  It  was  in  no  possible  sense  of  advantage 
to  the  mortgage  interest.  The  r^s  was  not  benefited,  and 
that,  I  take  it,  is  the  test.  If  failure  to  take  possession  works 
an  implied  assent  that  the  earnings  should  be  applied  in  com- 
pensation of  casualties  in  priority  to  the  mortgage,  why  not 
as  to  all  floating  indebtedness,  to  all  improvements  upon  the 
road,  and  irrespective  of  time?  Why  not  say  that,  through 
failure  to  take  possession,  the  bondholders  assent  that  earn- 
ings should  be  devoted  to  the  payment  of  all  debts  incurred 
after  default  in  the  payment  of  interest,  and  in  priority 
thereto?  Why  limit  such  priority  to  the  period  of  six 
months  prior  to  the  receivership?  If  priority  is  to  be  pred- 
icated upon  implied  assent  instead  of  upon  benefit  to  the  rfs, 
it  should  be  allowed  to  all  claims  arising  during  failure  to 
take  possession  from  which  assent  is  implied.  The  priority 
should  be  co-extensive  in  point  of  time  with  the  implied  as- 
sent.   That  logically  results  from  the  principle  bottomed 
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Upon  implied  assent.  Such  doctrine  is,  to  my  thinking,  a 
broad  departure  irom  the  equitable  doctrine  declared  by  the 
supreme  court,  and  would  be  ruinous  in  its  consequences.  If 
conceded,  the  entire  floating  debt  of  a  railway  company,  oc- 
curring after  default  in  payment  of  interest,  and  during  fail- 
ure to  take  possession,  would  necessarily  and  logically  be 
given  priority.  Vested  rights  of  property  would  be  sub- 
jected to  great  detriment  under  such  holding.  The  bonds 
of  American  railways  are  scattered  throughout  Europe,  and 
are  held  in  many  hands.  It  requires  much  time  to  institute 
concerted  action  by  the  holders  after  default  in  the  payment 
of  interest.  Meantime,  unprincipled  directors,  anxious  to 
retain  possession  of  the  road,  could  contract  indebtedness — 
given  priority  by  such  ruling— working  ruin  to  the  mort- 
gage interest.  The  bondholder  would  be  "  improved  out  of 
His  estate,"  and  his  vested  rights  placed  at  the  mercy  of  hos- 
tile directors,  I  am  unwilling  to  assent  to  such  doctrine.  I 
do  not  understand  it  to  be  the  law.  The  rule  is  that  current 
income  should  be  first  devoted  to  the  current  expenses  of 
operation.  Liability  for  death  is  not  an  expense  of  opera- 
tion in  any  just  sense  of  the  term.  It  is  an  unsecured  debt, 
and,  as  such,  cannot  take  precedence  in  payment  over  prior 
and  express  liens.  St.  Louis,  A.  &  T.  H.  R.  Co,  v.  Cleveland, 
C.  C.  &  I.  R.  Co.,  125  U.  S.  658,  6;3,  33  Am.  &  Eng.  R.  Gas. 
16. 

The  application  was  presented  only  upon  the  theory  of  pri- 
ority. The  record  presents  no  disclosure  touching  income. 
There  is  no  suggestion  of  its  diversion.  There  has  been  no 
sale  of  the  road.  It  may  happen  that  the  income  will  more 
than  suffice  to  discharge  the  operating  expenses  and  the  un- 
paid and  accruing  interest.  There  may  arise  equities  sanc- 
tioning payment  of  the  claim  not  possible  now  to  forecast 
The  petitioner  may  therefore  take  order  for  an  issue  to  de- 
termine  the  question  of  liability  of  the  company  and  its 
amount,  subject,  with  respect  to  payment,  to  the  ruling  herein 
declared, 

ClaimsforPenonal  Injjriet— Priority  over  Mortgage. — See  ex  parte  Brown 
(S.  Car.j.  9  Am,  &  Eiig.  R.  Cas.  733:  Mobile,  etc..  R.  Co.  v.  Davis 
(Miss.).  26  Id.  425  :  Central  Trust  Co.  v.  East  Tenn..  etc..  R.  Co,  (C.  C).  3c 
/(/.  4So;  Dow  -u.  Memphis  &  L.  R.  R.  Co..  17/(^.334;  Frazier  v.  East 
Tenn.,  Va.  A  Ga.  R.  Co.  (Tenn.),  40  Id.  358. 
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Central  Trust  Co.  of  New  York 


Wabash,  St.  Louis  &  Pacific  R.  Co.  et  al.  (Swayne, 
Intervcnor.) 

(Umied  States  Circuit  Court,  D.  Indiana,  February  lO,  l8gi,  46 
Fed.  Rep.  2d.) 

Mortsac* — Prioritiai — RintAJi  of  Leuad  Line. — An  insolvent  railroad 
company,  on  its  own  petition,  procured  the  appointment  of  receivers  to- 
take  possession  of  its  road  and  lines  leased  by  it.  In  the  same  suit,  the 
trustees  of  a  mortgage  upon  the  company's  road,  asked  and  were  denied 
an  appointment  of  receivers  or  an  extension  of  the  receivership  under  their 
cross-bill.  The  trustees,  however,  obtained  a  decree  of  foreclosure  and  a 
sale  of  the  property  thereon,  //c/rf,  that  the  rentals  of  the  leased  lines 
while  in  the  possession  of  the  receivers  did  not  become  a  charge  upon  the 
corpus  of  the  property  having  priority  over  the  mortgage  debt. 

Rtceivar — Appointmont  at  Instanca  of  Mortgagor — Adjustment  of  Llabilltlee 
and  Expanses.— The  mortgagor  or  lien  holder  who  procures  a  receivership 
of  a  railroad,  thereby  consents  to  the  subjection  of  his  interest  in  the  prop- 
erty of  which  possession  is  taken  at  his  instance,  to  the  discharge  of  liabil- 
ities and  expenses  incurred  by  the  receiver  under  the  orders  of  the  court. . 
But  where  receivers  are  appointed  upon  the  petition  of  the  insolvent  debt- 
or the  situation  is  differenc,  and  the  administration  of  the  trust  and  the 
adjustinent  of  liabilities  for  past  and  current  expenses  must  be  upon  prin- 
ciples different  from  what  would  otherwise  govern. 

(n  Equity.     On  exceptions  to  master's  report. 

The  intervener,  «s  trustee  of  mortgages  upon  what  was 
known  as  the  "  Indianapolis,  Peru  &  Chicago  Railroad,"  ex- 
tending; from  Indianapolis  to  Michigan  City,  claims  compen- 
sation tor  the  use  of  that  road  and  its  equipment  by  the  re- 
ceivers herein.  The  demand  is  made  in  the  alternative,  either 
for  the  net  earnings  of  the  road  while  in  the  possession  of  the 
receivers,  or  for  the  amount  which  under  the  contracts  of 
June  I,  i88i,  the  Wabash  Company,  if  it  had  remained  in  con- 
trol, would  have  been  bound  to  pay  for  the  use  during  the 
same  period  of  time.  The  net  earnings  the  master  has  re- 
ported at  $261,906.70,  the  rental  under  the  contracts  at  $226,- 
053.65,  and,  following  the  decision  in  Brown  v.  Railroad  Co., 
35  Fed.  Rep,  444,  has  recommended  that  the  latter  sum 
be  allowed.  Numerous  objections  are  made  to  the  report, 
but  the  principal  question  is  one  of  priority  of  right  or  of 
lien  upon  the  property  which  must  be  charged  with  the  pay- 
mentof  theclaim,if  paymentshould  beordered.  Thereisno 
fund  out  of  which  direct  payment  can  be  made,  but  by  the 
terras  of  the  decree  entered  at  St.  Louis  on  January  6,  1885. 
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foreclosing  the  general  mortgage  upon  the  Wabash  road,  by 
virtue  of  which  decree  the  road  was  sold,  the  court  reserved 
the  power  to  resume  possession  and  to  order  a  resale  of  the 
property,  if  necessary,  for  the  discharge  of  liabilities  or  claims 
entitled  to  preference  over  mortgage  indebtedness  ;  and  the 
question  is  whether  or  not  this  claim  is  of  that  character.  By 
the  two  contracts  of  June  i,  1881,  one  of  which  was  made  by 
the  Indianapolis,  Peru  &  Chicago  Railroad  Company  and  the 
other  by  the  Michigan  City  &  Indianapolis  Company,  the 
roads  composing  the  Indianapolis,  Peru  &  Chicago  road,  with 
appurtenances  and  equipment,  were  leased  to  the  Wabash, 
St.  Louis  &  Pacific  Railway  Company  for  the  term  of  forty 
years.  Included  in  the  contract  of  the  Indianapolis,  Peru& 
Chicago  Company  was  that  part  of  the  road  between  Peru 
and  La  Porte,  owned  by  the  Chicago,  Cincinnati  &  Louisville 
Company,  and  6f  which  the  Indianapolis,  Peru  &  Chicago 
Company  had  possession  under  a  contract  dated  November 
15,  1872,  subject  to  a  mortgage  for  $1,000,000,  executed  Janu- 
ary I,  1867,  to  George  T.  Si.  Davis,  trustee.  The  Indian- 
apolis, Peru  &  Chicago  road  proper,  extending  from  Indian- 
apolis to  Peru,  was  also  subject  to  a  mortgage  for  $275,ooa 
In  consideration  of  the  execution  of  these  leases,  the  Wabash 
Company,  besides  assuming  all  liabilities  of  the  lessor  com- 
panics,  executed  its  negotiable  forty-year  bonds,  bearing  six 
per  cent,  annual  interest,  payable  semi-annually,  to  the  Indian- 
apolis, Peru  &  Chicago  Company  for  $1,350,000,  and  to  the 
Michigan  City  &  Indianapolis  Companv  for  $325,000;  and, 
to  secure  the  payment  of  the  bonds  delivered  to  it,  each  of 
those  companies  executed  a  mortgage  oi"  trust  deed  of  its 
road  to  Abram  W.  Hendricks  and  the  intervener,  as  trustees. 
In  those  deeds,  and  also  in  the  contracts  of  lease,  it  was  pro- 
vided that  for  any  default  of  the  Wabash  Company,  continued 
.  for  ninety  days,  to  pay  interest  due  upon  its  bonds,  the 
trustees  or  lessors  might  re-enter  and  repossess  ^he  leased 
roads  and  rolling  stock.  The  Wabash  Company  gave  no  se- 
curity for  the  performance  of  its  covenants,  or  for  the  pay- 
ment of  principal  or  interest  of  its  bonds,  though  its  entire 
tangible  property  was  at  the  timesubjcct  to  the  general  mort- 
gage of  June  I,  1880,  made  to  secure  an  issue  of  bonds  for 
$50,000,000,  of  which  issue  bonds  to  the  amount  of  $17,000,000 
had  been  executed  and  were  outstanding,  and  the  lines  of  road 
on  the  east  side  of  the  Mississippi  river  were  also  under  the 
mortgages  of  1867  and  1879  for  large  amounts.  -By  an  agree- 
ment between  William  Cutting,  as  executor  of  the  will  of 
Francis  P.  Cutting,  and  Solon  Humphreys,  as  president  of 
the  Wabash  Company,  which,  though  bearing  a  later  date, 
seems  to  have  been  made  before  the  contracts  of   lease,  Cut- 
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ting  undertook  toprocure  the  execution  of  those  contracts  by 
the  railroad  companies,  and  to  cause  the  capital  stock  of  those 
companies,  excepting  the  shares  necessary  to  keep  the  organ- 
izations alive,  to  be  deposited  with  Swayne  and  Hendricks, 
trustees,  for  certain  specified  uses  during  the  term  of  the 
lease,  and  stipulated  that  at  the  end  ol  that  term  the  stock 
should  become  the  absolute  property  of  the  Wabash  Com- 
pany, if  meanwhile  it  had  performed  its  covenants  and  paid 
the  interest  upon  its  bonds.  Under  the  contracts  so  made, 
the  Indianapolis,  Peru  &  Chicago  road  became  and  continued 
to  be  a  part  of  the  Wabash  system  until  May  29,  1884,  when 
upon  the  petition  of  the  Wabash  Company,  avowing  its  own 
insolvency  and  inability,  without  the  aid  of  the  court,  to  re- 
tain control  of  leased  lines  and  keep  the  system  intact,  the 
United  States  circuit  court  sitting  at  St.  Louis  appointed 
Messrs,  Humphreys  and  Tutt  receivers,  and  put  them  in  pos- 
session. Two  days  later,  on  June  ist,  the  company  made 
deiault  in  the  payment  of  interest  upon  its  bonded  indebted-  ■ 
ness,  including  that  of  which  the  intervener  was  trustee,  and 
within  a  few  days  thereafter  the  Central  Trust  Company  and 
James  E,  Cheney,  trustees,  filed  a  cross-bill  in  the  case  for  the 
foreclosure  of  the  general  mortgage,  in  which  they  prayed 
for  the  appointment  of  a  receiver  in  the  interests  ol  their 
trust;  but  the  application,  though  renewed  in  October  and 
November  of  the  same  year,  was  in  each  instance  denied. 
Afterwards  the  trustees  filed  original  bills  for  the  foreclosure 
of  the  general  mortgage  in  the  courts  of  the  states  in  which 
the  different  lines  of  tne  system  were  situate,  and  upon  re- 
moval qf  the  suits  to  the  United  States  courts,  where  a  con- 
solidation  with  the  original  suit  of  the  Wabash  Company  was 
soon  ordered,  the  trustees  made  application  to  have  receivers 
appointed,  or  for  an  extension  of  the  existing  receivership  to 
the  general  mortgage,  and  this  application  was  also  denied. 
Pending  these  proceedings.  Wager  Swayne  and  Abram  W. 
Hendricks  were  parties  to  the  suit,  as  trustees,  and  had  en- 
tered their  appearance.  Wager  Swayne  was  also  counsel  for 
the  Wabash,  St.  Louis  &  Pacific  Railway  Company,  and  pre- 
sented the  bill  upon  which  Messrs.  liumphreys  and  Tutt  were 
appointed  receivers.  George  T,  M.  Davis,  trustee  of  the 
Chicago,  Cincinnati  &  Louisville  mortgage,  was  also  a  party 
.  to  the  suit,  and  had  entered  his  appearance  therein.  The  con- 
soiidated  cause  for  foreclosure  of  the  general  mortgage,  at 
St.  Louis,  went  to  decree  in  January,  1886  ;  and  the  lines  of 
railway  composing  the  Wabash  system,  excepting  such  of 
them  as  had  been  surrendered  by  the  receivers  to  trustees 
and  others  by  order  of  the  court,  were  sold  to  a  committee 
of  general  mortgage  bondholders  in  April,  1886,  which  sale 
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was  confirmed,  and  the  receivers  were  ordered  to  deliverthe 
property  to  the  purchasers.  Before  delivery  the  receivers 
were  removed  from  the  possession  of  the  lines  east  oi  the 
Mississippi  river,  and  another  receiver  was  appointed  for 
those  lines  bythe  United  States  circuit  court fortne  southern 
district  of  Illinois,  who  took  possession  on  January  i,  1887. 
The  lines  on  the  east  side  of  the  river  were  sold  afterwards 
upon  a  decree  rendered  in  the  seventh  circuit,  foreclosing 
the  mortgages  of  1867  and  1879,  and  were  purchased  by  the 
same  committee  which  purchased  under  trie  decree  at  St. 
Louis.  This  sale  was  also  subject  to  a  reserved  power  of  the 
court  to  retake  possession,  if  necessary,  to  enforce  payment 
of  claims  or  liabilities  entitled  to  preference  over  the  mort- 
gage debts.  While  the  decree  foreclosing  the  general  mort- 
gage declared  that  the  lien  of  that  mortgage  attached  to 
leased  lines  "  to  the  extent  of  the  interest  of  the  Wabash 
Company  therein,"  it  excepted  the  Indianapolis,  Peru  &  Chi- 
cago and  some  other  lines  from  the  order  of  sale.  The  order 
of  court  appointing  Humphreys  and  Tutt  receivers,  besides 
directing  the  payment  of  rentals  and  other  claims  out  of  the 
income  which  should  come  to  their  hands,  contained  the  fol- 
lowing, viz.:  "  That  such  receivers  keep  such  accounts  as  may 
be  necessary  to  show  the  source  from  which  all  such  income 
and  moneys  shall  be  derived,  with  reference  to  the  interestof 
all  parties  herein,  and  the  expenditures  made  by  them.  And 
on  June  28,  1884,  the  court  directed  the  receivers  to  keep 
accounts  of  all  the  earnings  and  income  from,  as  well  as  of  all 
the  operating  expenses  and  cost  of  maintenance  and  taxes  of, 
certain  named  lines  or  divisions,  including  the  Indianapolis, 
Peru  &  Chicago  road  ;  "  and  make  quarterly  reports  thereof, 
showing  not  only  the  income  and  expenses  of  each  of  the  lines 
aforesaid,  but  also  the  methods  by  which  the  incomes  and  ex- 
penses of  the  lines  were  r.especlively  ascertained,"  Reports 
were  made  accordingly,  which  showed  a  net  income  from  the 
Indianapolis,  Peru  &  Chicago  lines,  while  in  the  hande  of  the 
receivers,  of  $100,760.70;  and,  no  exceptions  having  been  filed, 
the  reports  were  confirmed  by  an  order  of  court  entered  on 
the  loth  day  of  October,  1887.  On  April  16,  1885,  an  opin- 
ion and  order  was  rendered  and  entered  by  Circuit  Judge 
Brewer,  (23  Fed.  Rep.  865,)  containing  the  following:  "Sub- 
divisional  accounts  must  be  kept  separately,  *  *  *  in 
order  that  the  particular  equities  of  eacn  one  of  these  divisions, 
as  between  themselves,  may  be  ascertained.  When  any  sub- 
division earns  a  surplus  over  expenses,  the  rental  or  subdi- 
visional  interest  will  be  paid  to  the  extent  of  the  surplus  * 
*  *  Any  net  earnings  should  be  paid  over  to  the  lessor,  or, 
if  there  be  a  subdivisional  mortgage,  to  the  mortgagee.    There 
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will  be  no  modificatiori  of  the  order  heretofore  entered  con- 
cerning receivers'  certificates,  but  all  equities  respecting  them^ 
as  between  various  subdivisions,  will  be  adjusted  in  the  final  de- 
cree. *  *  *  When  it  comes  to  a  sale  ol  the  road  or  other 
final  disposition  of  the  matter,  it  may  be  there  will  be  sucl* 
equities  as  will  justif_y  the  casting  the  burden  of  these  iJertifi- 
cates  upon  one  division  rather  than  another," 

On  the  23d  of  October,  1885,  in  obedience  to  an  order  oi 
the  court  made  at  the  instance  of  the  intervenor,  the  receiv- 
ers surrendered  to  him  the  road  in  question,  and  its  equip- 
ment, except  thatportion  covered  by  the  mortgage  to  Davis, 
trustee,  which  under  a  like  order  had  been  surrendered  tc> 
him  on  the  preceding  8th  of  June.  The  orders  of  the  court,, 
in  addition  to  the  surrender  of  possession  by  the  receivers^ 
authorized  Davis  and  Swayne,  as  trustees,  to  prosecute  suits- 
in  this  court  for  the  foreclosure  of  their  respective  mortgages^ 
and  directed  the  receivers  to  appear  here,  and  present  forad- 
judication  any  demand  they  haa  as  receivers  -against  the  In- 
dianapolis, Peru  &  Chicago  road,  or  its  subdivisions,  for  oper- 
ating expenses,  or  on  account  of  receivers'  certificates  issued 
underordersof  the  court  for  liabilities  antedating  the  appoint- 
ment of  receivers ;  and  also  to  appear  to,  answer,  and  litigate- 
to  final  adjudication  any  claims,  oy  way  of  set-off  or  counter 
claim,  against  them,  growing  out  of  and  properly  connected 
with  any  such  claims  presented  by  thenj  as  receivers.  Ac- 
cordingly, upon  cross  bills  filed  here  in  the  consolidated 
cause,  Swayne  and  Davis,  as  trustees,  procured  decrees  fore- 
closing their  respective  mortgages,  under  which  the  several 
properties  were  sold  in  1886,  and  passed  into  the  possession 
of  the  Lake  Erie  &  Western  Railway  Company,  which  still 
owns  them.  The  issues  joined  between  the  parties,  in  re- 
spect to  the  m'atters  now  in  dispute,  need  not  be  more  par- 
ticularly stated. 

McDonald,  Butler  &■  Snow,  for  intervenor. 

Wells  H.  Blodgett  and  C.  B.  &  W.  V.  Stuart,  for  respondent. 

Woods,  J, — If  the  intervenor's  claim  has  any  just  founda- 
tion, it  is  in  the  doctrine  of  Fosdick  v.  Schall,  99  U.  S.  235. 
That  doctrine  has  been  defined  and  illustrated  in 
a  number  of  later  cases,  quotations  from  two  of  Tb'^oef'n* 
which  (St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Cleveland,  S!^',,  * 
C.  C.  &  I.  R.  Co.,  125  U.  S.  668,  33  Am.  &  Eng.  R. 
Cas.  16,  and  Kneeland  v.  American  Loan  &  Trust  Co.,  136  U. 
S.  89,  43  Am.  &.  Eng.  R.  Cas.  519),  will  be  found  to  be  espe- 
cialfj'  applicable  here.  In  the  first  case  it  is  said  :  "  It  is  un- 
douDtealy  true  that  operating  expenses,  debts  due  to  connect- 
ing lines  growing  out  of  an.  interchange  of  business,  and  debts 
46  A.  &  E.  R.  Cas. — 10 
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due  for  the  use  and  occupation  of  leased  lines,  are  chargeable 
upon  gross  income  before  that  net  revenue  arises  which  consti- 
tutes the  fund  applicable  to  the  payment  of  the  interest  on 
mortgage  bonds.  But  there  is  here  no  question  in  respect  to 
current  income.  The  fund  in  court  is  the  proceeds  of  tnc  sale 
of  the*  property,  and  represents  its  corpus;  and  it  cannot  be 
claimed  that  ordinarily  the  unsecured  debts  of  an  insolvent 
railroad  company  can  take  precedence,  in  the  distribution  of 
the  proceeds  of  a  sale  of  the  property  itself,  over  the  creditors 
who  are  secured  by  prior  and  express  liens.  There  are  cases, 
it  is  true,  where,  owing  to  special  circumstancesj  an  equity 
arises  in  favor  of  certain  classes  of  creditors  of  an  insolvent 
railroad  corporation, otherwise  unsecured,  by  which  they  are 
entitled  to  outrank,  in  priority  of  payment,  even  upon  the  dis- 
tribution of  the  proceeds  of  a  sale  of  the  body  of  the  property, 
those  who  are  secured  by  prior  liens.  The  rule  governing 
in  all  these  cases  was  stated  by  Chief  Justice  Waite  in  Burn- 
ham  V.  Bowen,.  1 11  U.  S.  776,  783,  as  follows :  '  That,  if  cur- 
rent earnings  are  used  for  the  benefit  of  mortgage  creditors 
before  current  expenses  are  paid,  the  mortgage  security  is 
chargeable  in  equity  with  the  restoration  of  the  fund  which 
has  tnus  been  improperly  applied  to  their  use."  There  has 
been  no  departure  from  this  rule  in  any  of  the  cases  cited; 
it  has  been  adhered  to  and  reaffirmed  in  them  all.  *  •  * 
It  cannot  be  said  that  the  application  of  earnings  to  the  pay- 
ment of  the  interest  on  the  first  mortgage  bonds  is  chargeable 
to  the  holders  of  the  second  and  third  mortgage  bonds  ;  the 
latter  alone  are  interested  in  the  fund  for  distribution.  That 
fund,  in  the  sense  of  the  rule  sought  to  be  applied,  cannot  be 
said  to  have  been  benefited  by  tne  payment  to  other  bond- 
holders from  the  gross  earnings  applicable  to  the  payment  of 
rent.  The  equity  of  the  petitioner,  if  in  fact  it  exists,  is 
against  the  holders  of  the  first  mortgage  bonds  who  have  act 
ually  received  the  money  to  which  it  claims  to  be  equitably 
entitled." 

In  Kneeland  v.  American  Loan  &  Trust  Co.,  the  claims  were 
for  the  rental  of  roiling  stock,  which  had  been  obtained  by 
the  railroad  company  on  conditional  contracts  of  purchase, 
in  the  form  of  leases,  reserving  title  in  the  vendors,  with  right 
to  retake  possession  on  default  in  the  payment  of  certain  an- 
nual sums  called  "  rent."  The  first  application  for  a  receiver 
was  made  August  i,  1883,  by  a  judgment  creditor.  The 
trustees  in  the  mortgages  upon  the  road  were  made  parties 
to  the  bill,  and  entered  their  appearance,  neither  objecting 
nor  consenting,  and  a  receiver  was  appointed,  who  continued  . 
in  possession  until  the  ensuing  December  1st,  when,  upon 
bills  brought  by  those  trustees,  the  court  appointed  anotnei 
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receiver  and,  in  accordance  with  the  prayer  ofthe  bill,  put 
him  in  possession  both  of  the  road  and  the  rolling  stock. 
The  claims  presented  were  for  rentals  during  both  receiver- 
ships, and,  there  being  no  Other  resource,  payment  was  asked 
out  of  the  proceeds  of  sale,  to  the  exclusion  pro  tanto  of  the 
mortgage  debts.  The  court,  among  other  things,  said : 
"  Upon  these  facts  we  remark,  first,  that  the  appointment  of 
a  receiver  vests  in  the  court  no  absolute  control  over  the 
property,  and  no  general  authority  to  displace  vested  contract 
liens.  Because  in  a  few  special  and  limited  cases  this  court 
has  declared  that  unsecured  claims  were  entitled  to  priority 
over  mortgage  debts,  an  idea  seems  to  have  obtained  that  a 
court  appointing  a  receiver  could  rightfully  burden  the  mort- 
gaged property  for  the  payment  of  any  unsecured  indebted- 
ness. *  *  *  One  holding  a  mortgage  debt  upon  a  railroad 
has  the  same  right  to  demand  and  expect  of  the  court  respect 
for  his  vested  and  contracted  priority  as  the  holder  of  a  mort- 
gage on  a  farm  or  lot.  So,  when  a  court  appoints  a  receiver 
of  railroad  property,  it  has  no  right  to  make  that  receivership 
conditional  on  the  payment  of  other  than  those  few  unsecured 
claims  which,  by  the  rulings  of  this  court,  had  been  declared 
to  have  an  equitable  priority.  No'one  is  bound  to  sell  to  a 
railroad  company,  or  to  work  for  it,  and  whoever  has  deal- 
ings with  a  company  whose  property  is  mortgaged  must  be 
presumed  to  have  dealt  with  it  on  the  faith  of  its  personal  re- 
sponsibility, and  not  in  expectation  of  subsequently  displac- 
ing the  priority  of  the  mortgage  liens.  It  is  the  exception, 
and  not  the  rule,  that  such  priority  of  liens  can  be  displaced. 
*  *  *  So  that  these  interveners  acquired  no  right  of 
priority  by  virtue  of  their  antecedent  contracts  of  sale.  But 
It  is  argued,  and  with  force,  that  the  court  did  not  allow  con- 
tract price,  but  only  rental ;  and  the  question  is  asked,  may 
a  court,  through  its  receiver,  take  possession  of  property,  and 
paj  no  rental  for  it  ?  If  it  may  legitimately  compel  the  oper- 
ation of  a  railroad  in  the  hands  of  its  receiver,  in  order  to  dis- 
charge the  obligations  of  the  company  to  the  pubbc,  may  it 
not  also,  and  must  it  not  also,  burden  that  receivership,  and 
the  property  in  charge  of  the  receiver,  with  all  the  expenses 
connected  with  the  operation  o!  the  road,  together  with  rea- 
sonable rentals  for  the  property  used  and  necessary  for  the 
operation  of  the  road?  As  to  the  general  answer  to  these 
ini^uiries  we  have  no  doubt.  A  court  which  appoints  a  re- 
ceiver acquires,  by  virtue  of  that  appointment,  certain  rights 
and  assumes  certain  obligations ;  and  the  expenses  which  the 
court  creates  in  discharge  of  those  obligations  are  burdens  nec- 
essarily on  the  property  taken  possession  of ;  and  this,  irre- 
spective of  the  question  who  may  be  the  ultimate  owner,  or 
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who  may  have  the  preferred  lien,  or  who  may  invoke  the  re- 
ceivership. So  if,  at  the  instance  of  any  party  entitled  there* 
to,  a  court  should  appoint  a  receiver  of  property,  the  same 
being  railroad  property,  and  therefore  under  obligations  to 
the  public  of  contmued  operation,  it,  in  the  administration  of 
such  receivership,  might  rightfully  contract  debts  necessary 
for  the  operation  of  the  road,  either  for  labor,  supplies,  or 
rentals,  and  make  such  expenses  a  prior  lien  on  the  property 
itself.  *  *  *  The  holder  of  the  lien  upon  the  realty  com- 
mences suit  to  foreclose  its  lien,  and  asks  the  court  to  take 
possession,  through  its  receiver,  of  both  the  real  and  personal 
property.  In  the  latter  it  had  a  remote  interest,  though  sub- 
ordmate  to  existing  liens.  The  court,  responding  to  its  de- 
mands, takes  possession  of  all  the  property,  real  and  personal. 
Now,  when  the  holder  of  a  first  lien  upon  the  realty  alone 
asks  the  court  in  chancery  to  take  possession,  not  only  of  the 
real,  but  also  of  personal  property,  and  for  the  benefit  of  the 
real,  that  application  is  a  consent  on  its  part  that  the  rental 
value  of  the  personalty  thus  taken  possession  of  and  operated 
for  the  benefit  of  the  realty  shall  be  paid  in  preference  to  its 
own  claim.  The  proposition  is  a  simple  one.  The  applica- 
tion may  not  be  a  consent  that  the  contract  price  of  the  per- 
sonalty shall  be  paid  in  preference  to  his  lien  ;  but  it  certamly 
is  a  consent  that  the  rental  value  of  that  personalty,  during 
the  time  of  the  possession  by  the  receiver,  appointed  at  his 
instance,  may  have  priority  to  his  claim.  If  the  holder  of  a 
!ien  upon  the  realty  does  not  think  that  the  continued  posses- 
sion of  the  personalty  is  a  benefit  to  his  lien,  he  should  simply 
omit  the  personalty  from  his  bill,  and  ask  the  court  to  take 
possession  of  the  realty  alone.  *  *  *  Thq  conclusion  is 
irresistible  that,  under  the  circumstances,  reasonable  rental 
value  was  properly  allowed  as  a  prior  claim  to  the  mortgage 
indebtedness.' 

Upon  these  considerations  the  decrees  of  this  court  in  which 
the  cases  originated  were  reversed,  "  with  instructions  to 
strike  out  all  allowances  for  rental  prior  to  December  1, 1883, 
the  time  when  the  receiver  was  appointed  at  the  instance  of 
the  mortgagors,  and  to  allow  the  rentals  as  fixed  for  the  time 
subsequent  thereto." 

No  suggestion  to  the  contrary  having  been  made  at  the 
hearing,  1  shall  assume  that]the  contracts  of  June  i,  1 881,  were 
valid,  though,  under  the  decision  in  Pennsylvania 
v«iwitjof  R.  Co.  V.  St.  Louis,  A.  &  T.  H.  R.  Co.,  118  U.  S. 
■■TiiMt*  "  ^9°'  ^4  ^'"^-  ^  ^"S-  ^-  C^s.  58,  it  would  seem  clear 
that  they  were  u/tra  vires  and  void :  and,  if  so,  the 
petitioner,  without  regard  to  the  objections  that  were  urged 
against  his  right  to  intervene,  has  no  standing  in  court     The 
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mortgages  of  which  he  is  trustee  are  void  if  the  contracts  are. 
It  would  follow,  further,  from  the  illegality  of  the  contracts, 
that,  if  the  receivers  are  liable  for  the  use  of  the 
Indianapolis,  Peru  &  Chicago  lines  of  road,  it  is  Forrt«t 
not  for  the  price  stipulated  in  the  contracts  with  """Volw 
the  Wabash  Company,  but  for  the  reasonable  value  t,  mbia. 
oltheuse,  as  if  no  special  agreements  had  been 
made  or  attempted  ;  and,  indeed,  upon  the  facts  of  the  case, 
I  am  convinced  that  this  would  be  so,  even  upon  the  assump- 
tion that  the  contracts,  as  between  the  parties,  were  valid  and 
determinative  of  their  rights.  It  is  true  that  in  Brown  v. 
Toledo,  P.  &  W.  R.  Co.,  35  Fed.  Rep.  444,  it  was  held  that 
these  receivers,  by  taking  possession  of  a  leased  line  under 
the  order  of  the  court,  "becan\e  assignees  of  the  lease,  and, 
as  such,  liable  for  the  rent ;"  buta  rehearing  has  been  granted 
in  that  case,  since  the  report  of  the  master  in  this  was  filed, 
and,  while  the  doctrine  of  it  is,  perhaps,  the  established  rule 
o!  cases  which  involve  only  private  rights,  the  reported  de- 
■cisions  show  that  it  has  seldom,  it  ever,  been  deemed  appli-  . 
cable  to  receivers  of  railroads  who  had  taken  possession  of 
leased  roads,  or  of  leased  rolling  stock  found  in  use  upon,  or 
in  connection  with,  the  main  or  trunk  lines  over  which  they, 
were  appointed  ;  for  the  reason,  I  suppose,  that  the  taking  of 
possession  of  the  leased  property,^ordinarily,  is  not  a  purely 
voluntary  act,  amounting  to  an  election,  on  the  part  either  of 
the  receiver  or  of  the  court  appointing  him,  but  is  compelled 
by  that  public  policy  which  requires  a  railroad  of  established 
use  to  be  kept  in  operation.  Indeed,  it  is  sometimes  a  phys- 
ical necessity.  In  this  case,  for  instance,  an  immediate  sep- 
aration of  the  leased  lines  from  the  Wabash  roads  proper, 
and  from  each  other,  for  the  purpose  of  surrendering  any  of 
them,  with  its  rolling  stock,  to  its  owner,  was  manifestly  im- 
practicable ;  even  if  it  appeared,  as  it  does  not,  that  the  owner 
was  ready  and  willing  to  resume  possession,  and  to  discharge 
the  duty  to  the  public  of  keeping  the  road  in  operation. 

Besides,  the  laborers  who  were  or  had  been   employed  by 
the  Wabash  Company,  whether  upon  profitable  or  unprofita- 
ble lines,  and,  likewise,  those  who  had  furnished 
supplies,  had  a  right  to  look  for  their  pay  to  the    f^^^^^ 
revenues  of  the  entire  system,  and  not  alone  to  the    pi„,™,™" 
earnings  of  the  particular  subdivision  to  the  oper-    WkbuhCo. 
ationo? which  they  had  contributed.    Giving  credit, 
as  in  the  nature  of  things  they  must  have  done,  to  the  com- 
pany for  the  time  being  in  charge,  they  were  not  required  to 
Know  the  relations  to  each  other  of  the  different   branches 
composing  the  system,   nor  bound  to  inquire  into  the  con- 
tracts,  whether  of  consolidation  or  of  lease,  by  which  the 
combination  was  effected. 
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It  is  to  be  observed,  too,  that  the  leasehold  of  the  Indian- 
apolis, Peru  &  Chicago  lines  was  a  valuable  part  of  the  assets 
of  the  Wabash  Company,  which  the  receivers,  by 
virtue  of  their  appointment  upon  the  petition  of  that 
company,  were  necessarily  bound  to  take  into 
possession  and  preserve,  equally  with  other  assets, 
for  disposition  according  to  the  rights  of  claimants,  as  they 
should  be  finally  established.  The  first  default  in  the  payment 
of  interest  due  to  the  bondholders  represented  by  the  inter- 
venor  occurred  June  i,  1884,  just  after  the  appointment  of 
receivers.  The  intervenor,  as  trustee,  had  no  right  to  pos- 
session, except  upon  a  default  continued  for  ninety  days;  so 
that  until  the  ensuing  August  30th  the  right  of  the  receivers  to 
hold  possession  ana  to  receive  the  earnings  in  dispute  was 
absolute,  and  until  after  that  date  it  was  not  in  the  rightful 
power  of  the  court,  without  the  consent  of  parties  interested, 
to  have  ordered  a  surrender  of  possession.  If  the  application 
for  the  appointment  of  receivers  had  been  by  a  mortgagee  of 
the  Wabash  Company  instead  of  the  company  itself, 
M»rtef  the  applicant  might  have  so  framed  his  bill  as  to 

^Wnnt'n.  escape  responsibility,  on  the  theory  of  consent,  for 
Mi«r.  any  action  of  the  court  or  its  receivers  in  respect 

to  leased  roads.  In  this  respect  the  opinion  in 
Kneeland  v,  American  Loan  &  Trust  Co.,  is  quite  as  explicit 
as  in  the  recognition  of  the  doctrine,  in  which  the  cases  fol- 
lowing FosdicK  V.  Schall  agree,  that  the  mortgagee  or  lien- 
holder,  who  procures  a  receivership,  thereby  consents  to  the 
subjection  of  his  interest  in  the  property,  of  which  possession 
is  taken  at  his  instance,  to  the  discharge  of  liabilities  and  ex- 
penses incurred  by  the  receiver  under  the  proper  orders  of 
the  court.     When,  therefore,  as  in  this  case,  receivers  are  ap- 

Cointed  upon  the  petition  of  an  insolvent  debtor,  and  there  is. 
ehind  the  court  no  responsible  party  who  has  an  interest  in 
the  property  which  may  be  applied  to  the  payment  of  court 
debts  and  expenses,  the  situation  is  essentially  different,  and 
the  administration  of  the  trust  and  the  adjustment  of  liabil- 
ities for  past  and  current  expenses,  it  would  seem,  must  be 
upon  principles  somewhat  different  from  what  should  other- 
wise govern.  It  is  certainly  not  true  in  this  case,  as  counsel 
for  the  intervenor  have  strenuously  insisted  "  that  the  court 
took  possession  of  the  leased  lines  for  the  benefit  of  the  Wa- 
bash Company  and  its  mortgagees  and  creditors,  and  not  for 
the  benefit  of^the  lessor  companies  and  their  mortgagees." 
On  the  contrary,  under  the  contracts  of  lease,  the  lessor  com- 
panies and  their  mortgagees  were  themselves  creditors  of 
the  Wabash  Company,  and  the  action  of  the  court  in  appoint- 
ing receivers,  upon  the  motion  of  that  company,  was  neces- 
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sarily.  in  taw  and  in  equity,  as  much  for  their  benefit  as  for  the 
beneiit  of  any  other  mortgagee  or  creditor.  And  it  follows 
that  the  rights  of  all  the  parties  must  be  determined  and  en- 
forced with  due  reference  to  the  respective  contracts  and 
mortgages  under  which  they  claim,  or  out  of  which  their 
rights  have  arisen. 

The  general  mortgage  executed  by  the  Wabash  Company, 
on  June  1,  1880,  to  the  Central  Trust  Company  and  Cheney, 
as  trustees,  contained  an  "  after-acquired  property  " 
clause,  by  force  of  which  it  covered  the  interest  of  Bigfcttcr 
the  Wabash  Company  in  the  Indianapolis,  Peru  &  Ii™i"^ 
Chicago  lines,  acquired  under  the  contracts  of  June  wu. 
I.  1881 ;  and  according  to  Dow  v.  Memphis  &  L. 
R.  R.  Co.,  124  U.  S.  652,  33  Am.  &  Eng.  R.  Cas.  12,  and  other 
cases,  if  the  Wabash  system,  as  a  whole,  had  been  earning 
more  than  the  expenses  of  operation,  when  the  trustees  of 
that  mortgage  filed  their  cross-bill  and  asked  the  appointment 
of  receivers  in  the  interest  of  their  trust,  they  would  have  be- 
come entitled  thereafter  to  that  surplus,  even  though  derived, 
in  whole  or  in  part,  from  these  leased  lines,  unless,  before  it 
had  accrued,  the  intervener,  by  a  re-entry  or  by  demanding 
possession  for  condition  broken,  had  established  his  right 
thereto  for  the  use  of  hi^  cesluis  que  trust ;  but,  there  havmg 
been  a  deficit  instead  of  the  supposed  surplus,  the  trustees  of 
the  general  mortgage,  by  filing  their  cross  bill,  acquired  no 
interest  in  the  earnings  either  of  the  entire  system  or  of  any 
subdivision  ;  and  the  excess  of  the  earnings  of  the  Indianapo- 
lis division,  so  long  as  it  remained  a  rightful  part  of  the  sys- 
tem, belonged  necessarily  to  the  receivers,  to  be  applied  to  cur- 
rent operating  expenses  of  the  system,  and,  under  the  orders  of 
the  court,  to  the  payment  of  preferential  liabilities  which  had 
accrued  before  the  receivers  were  appointed.  Until  August 
30,  1884,  that  was  under  the  contracts  unconditionally  so. 
After  that  time,  by  demanding  possession,  the  intcrvenor 
might  have  terminated  the  right  of  the  receivers  in  this  re- 
spect, and  have  established  his  own;  but  without  such  de-' 
mand,  or  some  equivalent  fact,  it  would  seem  clear  that  he 
had  no  claim  upon  the  earnings,  though  embraced  b\'  express 
terms  in  his. mortgages.  Sage  v.  Memphis  &  L.  R.  R.  Co., 
125  U.  S.  361,  35  Am.  &  Eng.  R.  Cas.  40,  and  cases  cited. 

It  is  insisted,  however,  that  by  certain  orders  of  the  court, 
and  especially  by  that  of  Api-il  16,  1885,  the  court  gave  assur- 
ance that,  "  when  any  subdivision  earned  a  surplus 
over  expenses,  the  rental  or  subdivisional  interest  Eihctof  pTi»r 
would  be  paid  to  the  extent  of  the  surplus ;  "  and   ^^J^ 
that  by  reason  of  this  the  intervenor  was  under  no 
necessity  of  making  a  demand  for  possession  in  order  to  estab- 
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lish  the  right  which  he  now  asserts.  But,  if  this  were  con- 
ceded, it  would  still  be  apparent  that  he  acquired  no  interest 
in  the  earnings  which  accrued  before  that  order  was  made, 
and  that  on  this  account  alone  there  would  have  to  be  a  large 
reduction  in  the  master's  computation  of  the  amount  due. 
The  order  of  the  court,  however,  will  not  bear  the  construc- 
tion insisted  upon.  It  contains,  besides  the  quotation  given, 
the  further  clause :  "  There  will  be  no  modification  of  the  or- 
■der  heretofore  entered  concerning  receiver's  certificates, 
but  all  equities  respecting  them,  as  between  various  subdi- 
visions, will  be  adjusted  in  the  final  decree,"  etc. ;  and  upon 
the  entire  record  it  is  evident  that  the  court  did  not  intend 
an  unconditional  promise  or  assurance  that  the  surplus  earn- 
ings of  a  subdivision  or  leased  line  should,  in  any  and  all 
events,  be  paid  as  rental  or  interest  to  the  owners  or  mort- 

fagees  thereof.  On  this  point  it  is  enough  to  refer  to  the 
ecision  of  Justice  Brewer  while  upon  the  circuit  bench,  as 
reported  in  Central  Trust  Co.  v.  Wabash,  St.  L.  &  P.  R.  Co.. 
38  Fed,  Rep.  63,  where  the  question  was  substantially  the 
same  as  here.  The  intervener  never  obtained  a  specific  or- 
der of  the  court  for  the  payment  to  him,  or  upon  the  mort- 
fage  debts  which  he  represented,  the  net  earnings  of  the 
ndianapolis,  Peru  &  Chicago  lines,  though  the  quarterly  re- 
ports of^the  receivers  all  the  while  showed  receipts  from  that 
■source  suihcient  for  the  purpose,  which  in  his  relations  to  the 
case  he  must  have  known  were  being  expended  in  the  opera- 
tion of  the  system,  or  in  the  payment  of  preferential  debts 
antedating  the  receivership,  and  that,  if  ever  refunded,  it 
would  have  to  be  done  out  of  the  corpus  of  the  Wabash  prop- 
erty at  the  expense  of  its  mortgagees.  It  may  be  remarked 
in  this  connection  that,  when  the  intervenor  came  to  present 
his  claim  to  this  court  for  adjudication,  neither  in  his  original 
nor  supplemental  petition  did  he  assert  or  suggest  that  his 
demand  rested  upon  the  orders  of  the  court,  in  the  sense  now 
urged,  or  had  anv  better  equity  on  that  account. 

If,  upon  the  fihng  of  their  cross  bill,  the  court  had  granted 
the  motion  of  the  trustees  of  the  general  mortgage  for  the 
appointment  of  receivers  in  their  interest,  or  had  sustained 
any  of  the  like  motions  which  they  afterwards  made,  they 
would  have  become  responsible,  I  suppose,  for  the  conduct 
■of  the  receivership  from  that  time,  as  if^the  appointment  had 
been  made  upon  their  motion  in  the  first  instance,  and  so, 
perhaps,  the  mteresls  represented  by  them  might  have  been 
subordinated  to  the  intervcnor's  claim  thereafter  accruing; 
but,  the  court  having  denied  all  their  eflorts  to  obtain  charge 
of  the  receivership,  it  cannot  be  said  that  any  .order  of  the 
court  rests  upon  their  implied  consent;  and  if  the  bonds  se- 
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cured  by  the  general  mortgage,  or  by  the  mortgages  of  1867 
and  1879,  can  be  postponed  in  favor  of  the  intervener's  de- 
mand, it  must  be  because  that  demand  is  somehow  to  be 
deemed  one  of  the  "  obligations  "  which  in  Kneeland  v.  Ameri- 
can Loan  &  Trust  Co.,  supra,  are  said  to.be  "  burdens  neces- 
sarily upon  the  property  taken  possession  of,"  "  irrespective 
of  the  question  who  may  be  the  ultimate  owner,"  "  or  who 
may  have  the  preferred  lien,  or  who  may  invoke  the  receiv- 
ersnip." 

Reference  has  been  made  to  Miltenberger  v.  Logansport 
R.  Co.,  106  U.  S.  286,  12  Am.  &Eng.  R.  Cas.  464,  and  it  ap- 
pears  that  in  that  in  case  the  rental  for  the  use  of 
a  leased  line  of  road  by  the  receivers  therein  ap-     ■•■uiof 
pointed  was  ordered  paid  out  of  the  proceeds  of     i^I^fJlJti 
sale  in  preference  to  mortgage  debts.     But  the     tofriorttj. 
■original  lease  in  that  case  was  for  a  short  term, 
witn  rights  of  extension  or  abandonment  upon  short  notice, 
and  it  is  fairly  inferable  that  the  successive  receivers  %Vere 
deemed  to   have  continued  in  possession  of  the  leased  line 
with  the  consent  of  the  mortgagees  whose 'rights  were  post- 

iioned.  When,  however,  as  in  this  case,  the  lease  is  for  a 
ong  term,  the  practical  result  is  an  incorporation  of  the 
leased  line  into  the  body  and  ownership  of  the  principal  line, 
and  in  no  just  sense  is  tne  value  of  the  use  of  one,  more  than 
of  the  other,  an  operating  expense  of  the  combination.  If  so, 
a  mortgage  upon  a  railroad,  instead  of  having  stable  value 
according  to-the  fixed  principles  of  law  and  equity  applicable 
to  mortgages  upon  real  estate,  is  subject  to  displacement  at 
the  will  of  the  mortgagor,  as  well  for  his  own  interest  as  for 
the  benefit  of  other  parties  to  contracts  of  subsequent  date, 
which,  upon  principles  hitherto  supposed  to  be  established, 
should  be  subject  to  existing  and  recorded  mortgage  liens. 
The  Wabash  Company,  by  making  the  contracts  of  June  i, 
1881,  certainl}'  neither  conferred  nor  acquired  any  rights 
which,  in  respect  to  the  mortgaged  properties,  were  noi  sub- 
ject to  the  mortgages  theretofore  made  ;  and  the  court,  by 
appointing  receivers  at  the  instance  of  that  company,  did  not 
as  I  conceive,  acquire  power  to  change  the  order  of  priority 
in  that  respect.  In  fact,  while  those  contracts  are  in  the  form, 
and,  when  considered  by  themselves,  may  be  entitled  to  the 
name,  of  leases,  the  Cutting  contract  shows  that  the  real  pur- 
pose  of  the  transaction  was  a  sale  of  the  Indianapolis,  Peru  & 
Chicago  roads  to  the  Wabash  Company  for  the  price  evi- 
denced by  the  bonds  which  that  company  delivered  to  the 
so-called  lessors.  The  interest  on  those  bonds  may  have  been 
regarded  by  the  parties  as  equivalent  to  a  tairannual  rental  of 
the  leased  road  and  equipment  iintilat  theendof  the  term  the 
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intended  sale  should  be  consummated,  but,  even  if  so  treated, 
it  was  not,  under  the  circumstances,  I  think,  an  operating  ex- 
pense of  such  character  as  to  be  entitled  to  equitable  prefer. 
ence  over  the  mortgage  liens  of  prior  date. 

Counsel  for  the  intervenor,  referring  to  the  decision  upon 
the  intervening  petition  of  Gilman  and  others,  in  Central 
Trust  Co.  V.  Wabash,  St.  L.  &  P.  R.Co.,  34  Fed.  Rep.  259, 
say  :  "  It  is  difficult  to  understand  how  the  court  could  bring 
itself  to  believe  that  either  law  or  equity  would  sanction  the 
taking  by  the  court  of  the  net  earnings  of  leased  lines,  held 
by  the  court  for  the  benefit  of  the  Wabash  Company  and  its 
bondholders  and  creditors,  and  apply  them  to  the  payment 
of  either  past  or  current  operating  expenses  of  the  hnesof 
railway  owned  by  the  Wabash  Company,  leaving  the  rent  of 
the  leased  lines  making  such  net  earnings  unpaid." 

The  strength  of  this  statement  is  largely  in  the  erroqeous 
assumption,  already  pointed  out,  that  the  receivership  was 
for  the  special  benefit  of  bondholders  and  creditors  of  the 
Wabash  Company,  as  distinguished  from  the  mortgagees  and 
creditors  of  the  lessor  companies.  There  is  in  the  statement 
the  further  implication,  necessary  to  the  force  of  the  argu- 
ment, that  there  has  been. an  improper  diversion  of  earnings 
"to  the  payment  of  either  pastor  current  operating  expenses 
of  the  lines  of  railway  owned  by  the  Wabash  Company," 
which  ought  to  be  made  good  at  the  expense  of  the  mort- 
gagees ofthat  company, — a  proposition  which,  I  believe,  em- 
braces ei-ror  both  of  law  and  of  fact ;  of  fact,  because  the  mas- 
ter's report  does  not  show,  nor  has  the  evidence  been  pointed 
out  which  shows,  that  the  excess  of  expenses  of  operation 
over  earnings  of  the  entire  system  arose  "upon  lines  of  rail- 
way owned  by  the  Wabash'  Company,"  and  not,  in  whole  or 
in  part,  upon  leased  lines,  nor  that  the  net  earnings  of  the  In- 
dianapolis, Peru  &  Chicago  Hues  were  expended  for  any  par- 
ticular purpose,  or  in  such  way  as  to  be  traceable.  The  ar- 
gument at  the  hearing,  as  it  was  understood,  proceeded  on 
the  assumption  or  concession  that  those  earnings  were  min- 
gled with  the  general  income  of  the  system,  and  were  ex- 
pended  in  the  payment  of  current  expenses  or  in  the  dis- 
charge of  preferred  liabilities,  which  had  accrued  to  a  large 
amount  before  the  receivers  were  appointed ;  the  report 
showing  that  upon  that  class  of  liabilities  the  receivers  had 
paid  as  much  as  S4,4i6,;97,i3,  and  that  under  the  orders  of 
the  court,  at  St.  Louis,  they  had  "disbursed  all  the  funds 
which  came  to  their  hands  as  such  receivers ;  and,  other  than 
in  this  general  way,  it  was  not  claimed  nor  shown  that  the 
earnings  in  question  were  applied  to  the  benefit  of  the  mort- 
gagees of  the  Wabash  Company ;  and,  this  being  so,  there  has 
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been  no  diversion  which,  according  to  St.  Louis,  A.  &  T.  H. 
R.  Co.  V.  Cleveland,  C,  C.  &  I.  R.  Co.,  sjipra,  the  mortga- 
gees can  be  required  to  make  good.  But  for  the  authorita- 
tive statement  in  that  case  to  the  contrary,  I  should  have  been 
of  opinion  that  payments  upon  a  first  mortgage  are  a  benefit 
to  the  holders  01  subsequent  mortgages  or  fiens  so  direct  and 
certain  as  to  constitute  a' diversion,  if  mad.e  out  of  earnings, 
which  a  court  of  chancery  would  charge  upon  the  property, 
or  upon  the  proceeds  of  a  sale  upon  foreclosure  of  the  second 
or  later  mortgage, — the  fund  produced  beine  presumably 
iarger  by  the  amount  of  the  payments  upon  tne  prior  Hen  ; 
but,  since  that  is  not  so,  much  clearer  is  it  that  there  has  been 
no  diversion  of  the  earnings  in  question  here  which  can  be 
charged  upon  the  Wabash  roads  in  preference  to  the  rights 
of  the  mortgagees  ;  and  if  the  intervener,  or  those  on  whose 
behaU.he  sues,  would  recover  the  monej-,  they  must  seek  it 
of  those  who  received  it.  If  those  earnings  had  been  stolen 
or  otherwise  lost,  or  if,  through  mismanagement  of  the  re- 
ceivers, they  had  not  accrued,  the  mortgagees  would  not  be 
chargeable ;  and  so  it  must  be  in  respect  to  any  misapplication 
thereof  not  made  at  their  instance,  or  for  their  benefit,  within 
the  meaning  of  the  rule  declared  by  the  supreme  court. 

In  this  connection  it  is  proper  to  refer  to  the  proposition  of 
counsel  "that  the  Wabasn  Company  did  not  owe  any  debts 
for  operating  expenses  incurred  by  the  company  within  six 
monttis  next  prior  to  the  date  of  the  appointment  of  Hum- 
phreys and  Tutt  as  receivers,  simply  because  the  Wabash,  St. 
Louis  &  Pacific  Railway  Company,  did  not  operate  any  rail- 
way during  that  six  months,  or  any  part  of  it ;  the  St,  Louis, 
Iron  Mountain  &  Southern  Railway  Company — a  perfectly 
solvent  corporation — having  possessed  and  operated  the  en- 
tire Wabasn  Railway  and  its  leased  lines  during  that  six 
months  under  the  lease  made  to  it  by  the  Wabash  Company 
on  April  10,  1883."  H  the  fact  were  as  stated,  and  the  infer- 
ence justified 'that  the  court  committed  a  great  wrong  or  er- 
ror in  recognizing  the  debts  of  that  period  as  debts  of  the 
Wabash  Company,  entitled  to  payment  out  of  the  earnings  of 
the  system  under  the  receivers,  it  is  clear  that  the  wrong  can- 
not  be  righted  at  the  expense  of  the  mortgage  creditors.  To 
do  so  would  be  only  to  add  to  the  original  injustice  done 
them,  upon  this  theory,  by  the  issue  of  receivers'  certificates 
for  a  large  part  of  those  debts,  and  making  the  certificates  a 
prior  charge  upon  the  mortgaged  property.  The  fact,  how- 
ever, is  that  by  the  lease  referred  to  the  Iron  Mountain  Com- 
pany took  possession  of  the  Wabash  system,  under  an  agree- 
ment to  operate  it,  to  receive  its  income  and  earnings,  and 
apply  them,  after  paying  operating  expenses,  upon  the  obli- 
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gations  of  the  Wabash  Company,  but  became  itself  in  no  way 
personally  bound  to  pay  or  contribute  to  those  expenses.  On 
the  contrary,  the  Wabash  Company  bound  itself,  and  after- 
wards executed  a  mortgage  to  secure  the  obligation,  to  repay 
to  the  Iron  Mountain  Company  any  sums  which  it  should 
expend  for  the  benefit  of  the  Wabash  Company  under  the 
lease.  The  debts,  therefore,  which  accrued,  during  that  ar- 
rangement, on  account  of  operating  expenses,  were  thedebls 
of  the  Wabash  Company,  and  were  properly  treated  as  enti- 
tled to  payment  out  of  earnings  or  income  in  the  hands  ol 
the  receivers.  Whether  the  receivers'  certificates,  if  issued 
without  the  consent  of  the  mortgagees,  were  a  proper  charge 
upon  the  corpus  of  the  property  payable  before  the  mort- 
gages thereon  is  quite  a  difforent  question,  but,  in  view  of  the 
opmion  and  rulings  in  Kneeland  v.  American  Loan  &  Trust 
Co..  supra,  as  well  as  upon  principle,  it  is  a  question  which  it 
would  seem  should  be  resolved  in  the  negative.  The  rental 
of  cars  is  not  less  distinctly  an  operating  expense  than  the 
rental  of  leased  lines  of  road,  certainly,  and  yet  in  that  case 
the  claim  for  the  use  of  rolling  stock,  during.the  four  months 
next  preceding  the  appointment  of  receivers  upon  motion  ol 
the  mortgagees,  was  rejected  ;  and  like  claims  which  accrued 
after  that  appointment  were  allowed,  only  because  the  mort- 
gagees in  their  bill  had  asked  the  court  "  to  take  possession, 
through  its  receivers,  of  both  the  real  and  personal  property." 
If,  however,  such  rentals,  accruing  during  a  receivership, 
were  "  burdens  necessarily  upon  the  property  taken  posses- 
sion of,  *  *  *  irrespective  of  the  question  who  invoked 
the  receivership."  the  claims  ought,  on  that  ground,  to  have 
been  paid  for  the  whole  time,  including  the  receivership  ob- 
tained by  the  judgment  creditor,  as  well  as  that  of  the  mort- 
gagees ;  the  consent,  express  or  implied,  of  the  mortgagees 
Being  on  that  theory  immaterial.  The  claims  which  accrued 
under  the  first  receivership  were,  of  course,  not  less  merito- 
rious because  the  road  was  in  the  custody  of,  the  court  than 
if  the  railroad  company  had  been  in  charge  ;  and,  under  what 
in  this  circuit  is  called  the  "  six-months  rule,"  they  would  cer- 
tainly have  been  entitled  to  payment  if  there  had  been  in  the 
hands  of  the  receivers  a  fund  derived  from  earnings  of  the 
road ;  and  the  court's  refusal  to  sanction  the  payment  thereof 
out  of  the  proceeds  of  sale  of  the  property  on  decree  of  fore- 
closure would  seem  to  mean  necessarily  that,  without  the  con- 
sent of  mortgagees,  the  rental  of  rolling  stock,  though  used 
by  receivers  under  the  sanction  of  the  court,  cannot  oe  paid 
in  preference  to  prior  mortgage  debts.  It  will  not  do  to  say, 
as  was  suggested  in  argument,  that  this  decision  rests  in  anv 
.  degree  on  the  ground  that  the  owners  of  rolling  stock  had 
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retained  a  lien  upon  the  property,  and  that,  having  that  se- 
curity, they  were  not  entiued  to  ask  relief  on  other  equitable 
grounds.  If  there  were  force  in  the  suggestion,  it  would  be 
of  equal  potency  in  the  present  case,  where  the  lessors  took 
a  like  security  upon  the  leased  property,  whereby,  upon  any 
default  of  the  lessee,  their  trustees  were  authorized  to  resume 
possession.  In  neither  case,  however,  can  it  be  said  that  the 
claim  presented  was  a  secured  claim.  The  contracts  under 
which  the  railroad  company  obtained  possession  of  the  roll- 
ing stock  were  not  treated  as  binding  upon  the  parties ;  the 
rentals  were  estimated  upon  the  basis  01  fair  value,  as  if  no 
contracts  had  been  made ;  and  in  no  proper  sense  can  be  said 
to  have  been  secured  by  the  reserved  right  of  the  vendors  to 
resume  possession.  That  right  could  not  have  been  exer- 
cised against  the  receivers,  without  leave  of  court.  The  same 
is  true  in  respect  to  the  intervenor's  rights  as  trustee.  His 
power  to  take  possession  might  have  been  employed,  under 
the  sanction  of  the  court,  to  stop  further  use  by  the  receivers 
of  the  roads  in  which  he  was  interested,  but  it  constituted  no 
sort  of  security  for  the  payment  of  rentals  already  accrued. 
The  conclusion  reached  that  the  claim  presented  ought  not 
to  be  made  a  charge  upon  the  interests  of  the  mortgagees  or 
of  the  purchasers  at  the  foreclosure  sales,  the  consideration 
of  other  questions  is  not  necessary.  It  follows  that  the  mas- 
ter's report  should  be  set  aside,  and  the  intervenor's  petition 
dismissed. 

Rtilraad  Mortgage— PrioriU  of  Llent  for  Mat«rial>  for  Original  Conitrue- 
Con.— In  American  Loan  &  Trust  Co.  v.  East  &  West  R.  Co.  of  Alabama, 


rf  11/ (Jersey  City  Iron  Co.,  Intervenor)  46  Fed.  Rep.  101,  it  was  held  by  the 
United  States  Circuit  Court  for  the  Northern  District  of  Alabama,  that  a 
debt  created  for  materials  (or  original  construction  of  a  portion  of  a  rail- 
road more  tban  sii  months  before  the  appointment  of  a  receiver  in  pro- 
ceedings for  the  foreclosure  of  a  mortgage  is  not  within  the  rule  authoriz- 
ing the  court  to  provide  lor  arrears  due  for  operating  expenses  of  the  road 
out  of  the  net  income  of  the  property,  and  in  the  absence  of  a  showing  that 
there  had  been  a  diversion  of  current  funds  or  income  which  shoulahave 
been  applied  to  the  payment  of  the  claim  for  such  materials,  will  not  be 
given  a  priority  over  the  rights  of  the  mortgage  creditors.  pARDt;E.  J., 
said :  "  Counsel  for  intervenor  seems  to  rely  mainly  upon  the  case  of  Fos- 
diclt  *.  Schall,  99  U.  S.  235,  and  the  line  of  cases  thereafter  following,  as 
holding  that  •  debts  contracted  by  a  railroad  corporation  as  a  necessary 
part  of  the  operating  expenses,  or  for  labor  and  supplies,  or  for  necessary 
equipments  or  improvements  of  the  mortgaged  property,  are  privileged 
debts,  entitled  to  be  paid  out  of  the  current  income  if  a  mortgage  trustee 
takes  possession,  or  if  a  receiver  is  appointed  in  a  foreclosure  suit.'  In 
Hale  V.  Frost,  Id.  389,  it  is  held  that  the  net  earnings  of  the  railroad  while 
in  possession  of  the  court  and  operated  by  its  receiver  are  not  necessarily 
and  exclusively  (he  property  of  the'  mortgagees,  but  are  subject  to  the  dis- 
posal of  the  chancellor  in  payment  of  claims  which  have  superior  equities, 
if  such  shall  be  found  to  exist.  The  court,  in  applying  this  rule  in  that 
tase,  only  allowed  for  the  payment  of  supplies  to  the  machinery  depart- 
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ment,  furnished  before  the  appointment  of  a  receiver,  and  rejected  that 
part  of  the  account  which  was  for  material  for  construction  purposes,  as 
not  based  on  any  special  equity.  Milienbergcr  v.  Logansport  R.  Co.,  106 
U.  S.  287,  \2  Am.  &  Eng.  R.  Cas.  464,  decides  :  '  A  court  lias  thepwwer  to 
create  claims  through  a  receiver  in  a  suit  tor  the  foreclosure  of  a  railroad 
mortgage  which  shall  take  precedence  of  the  lien  of  the  mortgage.  It 
may,  therefore,  provide  that  the  receiver  shall  pay  the  arrears  due  lor  oper- 
atin);  expenses  for  a  period  in  the  past  not  exceeding  ninetydays,  and  pay 
indebtedness  not  exceeding  810.000,  to  other  connecting  lines  (or  matenals 
and  repairs  and  for  ticket  and  freight  balances,  a  part  of  which  had  been 
incurred  more  than  nmety  days  before  the  order  appointing  him  was  made, 
and  purchase  rolling  slock,  and  build  six  miles  of  road  and  a  bridge,  part 
of  the  main  line  of  the  road,  and  making  such  expenditures  a  lien  prior  to 
the  lien  of  the  mortgages."  But  it  must  be  noticed  that  the  original  con- 
struction dealt  with  was  subsequent  to  the  receivership.  In  Union  Trust 
Co.  V.  Souther,  107  U.  S.  591,  1 1  Am.  &  Eng.  R.  Gas.  707,  the  court,  so  far 
as  it  allowed  for  the  payment  of  permanent  improvements  and  original 
construction,  dealt  entirely  with  debts  contracted  by  the  receiver  and  dur- 
ing the  receivership  under  the  authority  of  the  court.  Union  Trust  Co.t', 
Illinois  Midland  R.  Co..  1 17  U.  S.  434.  25  Am.  &  Eng.  R.  Cas.,  560.  is  to  the 
same  effect.  The  case  of  Burnham  v.  Bowen,  1 1 1  U.  S.  776,  was  a  case  in 
which  the  court  was  dealing  with  diversion  of  income  tor  the  improvement 
of  the  property  by  the  trustees  in  possession,  or  by  a  receiver,  and  holds  in 
such  cases  that  the  debts  for  operating  expenses  shoulrl  be  paid,  if  neces- 
sary, out  of  the  corpus  oi  the  property:  and  in  that  case  the  court  was  care- 
ful to  declare  that  '  neither  in  Fosdick  v.  Schall.  or  Huidekoper  v.  Hinck- 
ley  Locomotive  Works.  99  U.  S.  258.  did  they  decide  that  the  income  of  a 
railroad  in  the  hands  of  a  receiver  for  the  benefit  of  mortgage  creditors 
who  had  a  lien  under  their  mortgage  can  be  taken  away  from  them  and 
used  to  pay  the  general  creditors  of  the  railroad.'  Finally,  in  the  case  of 
Wood  f.  Guarantee  Trust  &  S.  D.Co..  12S  U.  S.  421,  the  supreme  court  ex- 
pressly declares  that  the 'doctrine  of  Fosdick  f.  Schall,  is  applicable  wholly 
to  debts  incurred  for  operating  expenses,  and  does  not  apply  where  it  i<  a 
question  of  original  construction;  and,  further,  that  it  only  applies  where 
there  is  a  divcr.sion  of  the  income  of  a  going  concern  from  the  parties  to 
which  that  income  is  equitably  and  primarily  devoted.'  It  docs  not  appear 
from  the  record  in  this  case,  nor  otherwise,  that  prior  to  the  receivership 
there  was  any  diversion  of  current  earnings  or  funds  which  should  have 
been  applied  to  the  payment  of  intervenor's  claim,  to  the  payment 
of  interest  on  the  bonded  debt,  or  any  diversion  whatever  o'f  any 
earnings  of  the  property  which  should  have  been  applied  to  the  pay- 
ment of  intervenor's  claim.  The  debt  is  conceded  to  be  one  for 
ori-inal  construction.  The  intcrvenor  can  take  nothing  under  the  doc- 
trine of  Fosdick  v.  Schall.  In  the  order  appointing  a  receiver  in  the 
main  case  no  reser\ation  wliutever  was  made  for  any  creditors  of  the 
railroad  company,  except  for  waijes  and  running  expenses  incurred  bv  i^iJ 
conipiiny  in  0[)Crating  s.tid  niilroad  within  three  months  next  precediric  ttie 
date  of  the  order.  It  is  probable  that,  following  the  case  of  Halci'.  Frost. 
supra,  the  court  could  now  order  application  of  net  income  to  pavment  01 
intervenor's  claim  if  the  court  could  now  find  that  in  equity  such  claim  was 
superior  to  claims  of  complainants  and  others.  In  the  case  of  Easton  :■, 
Houston  k  T.  C.  R.  Co„  38  Fed.  Uep.  12,  .39  Am.  ft  Eng.  R.  Cas.  jSS. 
which  was  a  case  where  it  was  sought  to  charge  the  income  arising  durini; 
a  forcrlosure  suit,  and  while  the  property  was  operated  by  a  receiver,  whh 
the  piivmcnt  of  a  liability  incurred  by  the  railway  companv  prior  to  the  re- 
_  ceivcrship  on  a  contract" lor  the  Cirriagc  of  goods,  the  circuit  judge  now 
presiding,  in  discussing  the  case,  said  :  ■  In  all  the  cases  that  1  have  esam- 
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ined,  where  debts  arisit^  before  the  receivership  have  been  allowed  as  prior 
in  equity  to  the  claim  of  the  bondholder  on  the  earnings  of  the  receiver- 
ship, the  underlying  principle  is  that  the  debt  when  incurred  operated  in 
a  direct  way  to  the  advantage  of  the  mortgage  holders ;'  and,  citing  this, 
counsel  (or  intervenor  has  laid  great  stress  on  the  admitted  fact  that  the 
frogs  and  switches  furnished  by  intervenor  were  not  only  used  in  the  con- 
ilruaion  of  the  railroad,  but  were  necessary  for  such  construction,  claim- 
ing thus  a  clear  case  where  the  debt  incurred  operated  in  a  direct  way  to 
the  advantage  of  the  mortgage  holders.  In  the  dictum  quoted  the  judge 
could  not  have  intended  to  declare  as  a  rule  that  all  debts  incurred  by  a  rail- 
road company  prior  to  foreclosure  of  mortgage  bonds,  which  operated  in  a 
direct  way  to  trie  advantage  of  the  mortgage  holders,  should  be  allowed  as 
prior  in  equity  to  the  claim  of  such  mortgage  holders  on  the  earnings  of  the 
railroad  during  the  receivership.  Sucha  rule  would  be  too  broad  to  be  sus- 
tained by  the  adjudged  cases.  It  would  practically  give  an  equitable  lien  for 
ali  debts  incurred  in  the  construction  of  railroads,  for  in  every  case  it  would 
be  ea^to  show  that  the  debt  operated  in  a  direct  way  to  the  benefit  of  the 
mortgaged  property,  and  therefore  to  the  benefit  of  the  mortgage  holders. 
The  generally  recognized  rule  is  that  original  construction  creditors  have  no 
superior  equity,  and  there  is  no  reason  why  an  esception  should  be  made 
in  favor  of  intervenor  who  sold  material  for  general  construction  relying  on 
■  the  credit  of  the  luilroad  company,  and  this  more  than  six  months  prior  to 
any  receivership." 

Priority  of  Mechanic'i  Hen  Claimant— Removal  of  Cause — Separable  Contro- 
nnj, — To  an  action  against  a  railroad  company  by  one  asserting  an  in- 
debtedness claimed  to  be  a  first  lien  on  the  defendant's  track,  a  mechanic's 
lien  claimant  and  the  mortgagee  of  the  company  were  made  panics.  The 
mechanic's  lien  claimant  filed  a  cross-petition,  asserting  his  lien,  to  which 
the  mortgagee  was  made  a  party.  The  mortgagee,  in  (iis  petition  Cor  re-' 
moval,' claimed  that  his  lien  was  prior  to  eacn  of  the  Hen  claimants,  and 
that  the  mechanic's  lien  claimant  was  estopped  to  assert  a  lien  superior  to 
that  of  the  mortgage,  //e/rf,  that  the  controversy  presented  was  simply  the 
question  of  priority  of  liens,  and  that  the  petition  failed  to  show  a  separ- 
Wiie  controversy  between  the  mortgagee  and  either  of  the  lien  claimants, 
which  could  be  determined  without  the  presence  of  the  railroad  company. 
Biasell  v.  Canada  4  St.  L.  R.  Co..  39  Fed.  Rep.,  225, 


Lawrence  et  al. 

{140  Unite_d  States,  209.) 


Railroad  Sonda — Bona  Fide  Purchaser— Fraedom  from  Eq u 111 ei.— Coupon 
bonds  of  a  railroad  company  payable  to  bearer  pass  by  delivery ;  and  a 
iota  fide  purchaser  of  them  before  maturity  takes  them  freed  from  any 
equities  that  may  have  been  set  up  against  the  original  holders  of  them. 
The  burden  of  proof  is  on  him  who  assails  the  dona  fides  of  such  purchase. 

Same— Purchaser  of  Bonds  as  Bona  Fide  Holder— Decree  of  Foreclosure. 
—A  railroad  company  before  its  consolidation  with  another  company  is- 
sued 200  fir^i  mortgage  bonds.  Subsequently,  the  consolidated  company 
issued  its  bonds  and  set  apart  200  of  them  to  be  exchanged  £or  the  200 
bonds  issued  by  one  of  the  original  companies.  The  holders  of  only  130 
of  these  bonds  agreed  to  exchange  and  did  so  exchange  them.  Default 
liaving  been  made  in  the  payment  of  interest  on  the  new  bonds,  the  mort- 


byGoogle 


320  KNEELAND   V.   LAWRENCE,  [VOL.  46 

gage  was  foreclosed,  and  the  decree  made  the  outstanding  70  of  the  fiist 
bonds  a  first  lien  on  the  road  or  the  proceeds  of  the  sale.  After  the  fore- 
closure 6  of  the  bonds  (irst  issued,  purchased  from  the  financial  agent  of 
the  consolidated  company,  were  presented  for  payment,  which  was  refused 
by  the  purchaser  of  the  road,  on  the  ground  that  they  were  a  part  of  the 
130  bonds  exchanged,  and  were  therefore,  fully  paid  and  satisfied.  Hdd, 
that  there  bein^  nothing  to  show  that  these  six  bonds  were  not  a  part  of 
the  70  outstanding,  or  that  the  owner  was  not  a  bona  fide  bolder,  they  are 
entitled  to  be  paid  out  of  the  proceeds  of  the  sale. 

Appeal  from  the  Circuit  Court  of  the  United  States  forthe 
District  of  Indiana. 

John  M.  Buikr,  for  appellant. 

George  T.  Porter,  for  appe^Jlees. 

Lamar,  J. — This  case  is  one  of  a  large  number  involving 
litigation  growing  out  of  the  foreclosure  of  a  mortgage  upon 
c*M  (Utti  ''"^  Toledo,  Cincinnati  &  St.  Louis  Railroad  of  Ohio, 
Indiana,  and  Illinois.  The  facts  necessary  to  an 
understanding  of  the  question  at  issue,- briefly  stated,  are  as 
follows:  The  Frankfort  &  Kokonio  Railroad  was  a  road  of 
about  25  miles  in  length,  running  from  Frankfort  to  Kokotno, 
Ind.  On  the  ist  of  January,  1879,  the  company  owning  the 
road  issued  200  bonds  of  $1,000  each,  bearing  7  per  cent,  in- 
terest, payable  semi-annually,  and  due  in  30  years,  and,  to  se- 
cure the  payment  thereof,  executed  a  mortgage  upon  its  prop- 
erty to  therarfners'  Loan&Trust  Company.  Subsequently, 
by  consolidation,  that  road  became  a  part  of  the  road  of  the 
Toledo,  Cincinnati  &  St,  Louis  Railroad  Company  of  Indiana 
and  Illinois.  On  the  23d  of  July,  1881,  the  latter  company 
issued  3,000  bonds  of  $1,000  each,  bearing  6  percent  semi- 
annual interest,  and  due  July  I,  1921, and,  to  secure  theirpay- 
ment,  executed  to  the  Central  Trust  Company  of  New  \orlc 
and  Thomas  A.  Hendricks  a  mortgage  on  that  portion  of  its 
road  running  from  Kokomo,  Ind.,  to  East  St.  Louis,  111.  Two 
hundred  of  these  bonds  were  set  aside  to  trustees,  to  be  ex- 
changed at  par  value  for  the  original  Frankfort  &  Kokomo 
bonds.  One  hundred  and  thirty  of  those  bonds  were  so  ex- 
changed, the  holders  of  the  other  70  of  them  refusing  to  make 
the  exchange.  Default  having  been  made  in  the  payment  of 
interest  upon  the  new  bonds,  the  mortgage  was  foreclosed, 
the  foreclosure  decree  being  entered  November  12,  1885.  By 
this  decree  it  was  found  that  70  of  the  Frankfort  &  Kokomo 
bonds  were  outstanding,  and  that  there  was  due  thereon  the 
sum  of  $85,108.12;  and  it  was  decreed  that  that  sum  should 
be  paid  out  of  the  proceeds  of  the  foreclosure  sale  next  after 
the  payment  of  the  court  costs  and  master's  fees.  The  fore- 
closure sale  took  place  December  30,  1885,  and  the  appellant 
herein,  Sylvester  H.  Kneeland,  became  the  purchaser  of  the 
entire  line  of  road  from  Kokomo  to  East  St.  Louis.-    The  sale 
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was  confirmed  on  the  5th  of  February,  1886,  and  on  the  loth 
of'March  following  adeed  was  executed  and  delivered  tothe 
purchaser.  Under  an  order  of  court  of  December  30,  1885, 
it  was  provided  that  all  claims  which  should  be  tiled  in  court 
against  the  railway,  or  the  fund  arising  from  the  sale  thereof, 
should  be  referred  to  W.  P.  Fishback,  a  master  of  the  court. 
On  the  Z3dof  July,  1886,  the  master  reported  that  the  appellees 
herein,  Lawrence  Bros.  &  Co.,  had  produced  six  FranKfort& 
Kokomo  bonds,  (numbers  given,)  witn  coupons  attached ;  that 
said  bonds  were  owned  by  S.  Newton  Smith,  but  were  held 
by  Lawrence  Bros.  &  Co.  as  collateral  security  for  advances 
made  by  them  to  Smith  ;  and  that  there  was  due  on  said  bonds 
the  sum  of  $8,883.16,  to  which  should  be  added  $1,26  per  day 
from  July  22,  1886,  until  they  should  be  paid.  Exceptions 
were  filed  to  the  master's  report  by  the  appellant,  but  they 
were  overruled,  the  report  was  confirmed,  and  a  decree  was 
rendered  in  accordance  therewith.  "  An  appeal  from  that  de- 
cree brings  the  case  here. 

The  ground  upon  which  payment  of  these  bonds  was  re- 
sisited,  and,  therefore,  the  ground  upon  which  this  appeal  is 
based,  is  that  they  are  not  part  of  the  70  bonds  that 
were  not  exchanged  for  Toledo,  Cincinnati  &  St.  ^"^V™- 
Louis  bonds,  but  are  part  of  the  130  bonds  that  .„t. 
were  so  exchanged,  and  have  been,  therefore,  fully 
paid  and  satisfied.  The  evidence  before  the  master,  and 
which  is  set  out  in  this  record,  shows  that  the  appellees,  as 
brokers,  purchased  these  six  bonds  for  Smith  from  George 
William  6allou&  Co.  Ballou  &  Co.  had  obtained  possession 
of  three  of  the  bonds  from  Edward  LeConte,  giving  him  in 
exchange  three  Toledo,  Cincinnati  &  St,  Louis  bonds,  two  in- 
come bonds, — one  of  $1 ,000,  and  the  other  of  $500, — and  thirty 
shares  of  stock  in  the  Toledo,  Cincinnati  &  St.  Louis  road. 
Where  they  obtained  the  other  three  the  record  does  not  show. 
The  argument  for  the  appellant  is  that  Ballou  &  Co.  were  the 
financial  agents  of  the  Toledo,  Cincinnati  &  St.  Louis  road, 
and  that,  therefore,  it  must  be  presumed  that  the  Frankfort 
&  Kbkomo  bonds  held  by  them  were  a  portion  of  the  130 
bonds  that  had  been  exchanged  for  a  like  number  of  Toledo, 
Cincinnati  &  St.  Louis  bonds,  and  were,  therefore,  fully  paid 
and  satisfled. 

We  cannot  assent  to  this  proposition.  The  record  shows 
that  the  Central  Trust  Company  of  New  York  and  Thomas 
A.  Hendricks  were  the  agents  of  the  Toledo,  Cin- 
cinnati &  St.  Louis  road  for  theexchangeof  200  of  I!^,^Vboi 
its  bonds  for  the  Frankfort  &  Kokomo  bonds ;  and  odaksidtr.  * 
nowhere  in  the  record  is  there  any  intimation  that 
Ballou  &  Co.  had  any  connection  whatever  with  such  agency. 
46  A.  &  E.  R.  Cas.— zi 
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Admitting,  as  is  claimed  by  the  appellant,  that  Ballou  &  Co. 
were  the  financial  agents  of  the  Toledo,  Cincinnati  &  St,  Louis 
Company,  it  does  not  follow  by  any  means  that  they  might 
not  have  been  in  the  fc«ayfd<' possession  of  a  portion,  or  even 
all,  of  the  70  unexchanged  Frankfort  &  Kokomo  bonds. 
There  was  certainly  nothing  to  prevent  Ballou  &  Co.  from 
purchasing  all  of  those  70  bonds  from  the  holders  of  them  and 
disposing  of  them  as  they  saw  fit.  The  3  bonds  which  they 
obtainea  from  LeConte  cannot  be  considered  as  having  been 
exchanged  for  a  like  number  of  Toledo,  Cincinnati  &  St.  Louis 
bonds  at  par  value,  for  they  not  only  gave  LeConte  a  like 
number  of  bonds,  but,  as  an  inducement  to  such  transfer,  gave 
him,  in  addition,  2  income  bonds  amounting  to  $1,500,  and  30 
shares  of  stock.  Such  a  transaction  is  more  in  the  nature  of 
a  negotiation  and  sale  than  an  exchange,  as  contemplated  by 
.  the  original  arrangement  for  an  exchange  of  bonds.  In  fact, 
there  is  nothing  whatever  to  show,  or  even  to  indicate,  that 
these  6  bonds  were  not  part  of  the  70  bonds  that  were  not  ex- 
changed, but  were  given  a  priority  of  lien  by  the  foreclosure 
decree.  On  the  contrary,  the  best  of  reasons  exist  for  holding 
that  they  were  not  part  of  the  130  bonds ;  for,  according  to 
the  statement  of  counsel  for  appellant,  (which  is  borne  out  by 
the  record  in  Kneeland  v.  American  Loan  &  Trust  Co.,  136  ■ 
U.  S.  89,  43  Am.  &  Eng.  R.  Cas.  519,)  those  130  bonds  were 
taken  up  and  canceled,  whereas  these  6  bonds  do  not  appear 
to  have  ever  been  canceled.  They  must  have  been,  therefore, 
a  part  of  the  70  bonds.  The  evidence  shows  clearly  that 
Smith  wasa  bona  fide  purchaser  of  them,  and  itdoes  not  show 
that  the  appellees  are  not  bona  fide  \io\6.^vs<:ii  them.  Coupon 
bonds  like  those  in  suit,  payabfe  to  bearer,  pass  by  delivery: 
and  a  bona  fide  purchaser  of  them  before  maturity  takes  them 
freed  from  any  equities  that  might  have  been  set  up  against 
the  original  holders  ol  them.  The  burden  of  proof  is  on  him 
who  assails  the  bona  fides  oi  such  purchase,  Alurray  r.  Lard- 
ner,  2  Wall,  no,  121,  and  cases  there  cited.  Tested  by  this 
rule,  the  appellant's  case  must  fail.  As  already  stated,  there 
is  nothing  to  show  that  these  6  bonds  are  not  part  of  the  ;o 
unexchanged  Frankfort  &  Kokomo  bonds,  and  nothing  to  show 
any  mala  fides  on  the  part  of  Smith  and  the  appellees  in  ob- 
taining possession  of  them.     Decree  affirmed, 

Bradley,  J.,  was  not  present  at  the  argument,  and  took  no 
part  in  the  decision  of  this  case. 

BonaFide  Purchaier of  Negotiable  Bondi  Before  Maturity  Acquirei Title. 
— Wylie  1:  Missouri  Pac.  R.  Co.,  43  Am.  &  Eng.  R.  Cas.  431  ;  McMurray 
V.  Moran  (U.  S.j,  43  Id.  442;  County  of  Clay  v.  Society  (U.  S.),  5  Id.  170; 
Ogden  V.  Daviess  (U.  S.),  5  Id.  145:  McLane  v.  Placerville.  etc..  R.  Co. 
(Col.),  26  lii.  104:  Duncomb  v.  New  York,  etc..  R.Co.  (N.  V.).  4  W.  293: 
Brown  v.  Slate   iMd.},  24  /.A  m-  :  p-^il  -.-.  Bank  of  Mobile  (Ala.),  14 /< 
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SS4.  note  566  ;  Indiana,  etc.,  R.  Co.  v.  Sprague  (U.  S.).  2  It/.  532  ;  Stewart 
V.  Lansi:^  (U.  S.).  7  /4.  225 ;  Maaa  v.  Missouri. elc.  R.  Co.  (N.  Y.).  3  /d. 30. 
It  Issaidby  the  Court  of  Appeals  of  New  York  in  the  case  of  McClelland 
f,  Norfolk  Southern  R.  Co.,  110  N.  Y.  469,  that  ■'  it  is  undoubtedly  the  gen- 
eral rule  that  the  bonds  of  railroad,  manufacturing,  municipal  and  other. 
like  corporations,  payable  to  bearer,  issued  for  the  purpose  of  securing 
loans  of  money,  are  in  this  country  deemed  negotiable,  and  coupons  thereto 
attached  rartake  of  the  same  character,  i  Ror.  R.  R,  250;  Evertson  *. 
National  Bank.  66  N.  Y.  14;  Thompson  w.  Lee  Co..  3  Wall.  (U.S.). 327; 
Com'rs  of  Knox  Co.  v.  Aspinwall,  21  How.  {U.  S.),  539.  But  when  such 
instruments  contain  special  stipulations,  and  their  payment  is  subject  to 
contingencies  not  within  the  control  o£  their  holders,  they  are,  by  estab- 
lished rules,  deprived  of  the  character  oi  negotiable  instruments,  and  be- 
came eipbsed  to  any  defense  existing  thereto  as  though  still  held  by  the 
■        . the  ■  ■    ■  ■  ■  ■  ■       ■ 


original  parties  to  the  instrument.  It  is  essential  by  such  rules  that  such 
paper  should  provide  for  the  unconditional  payment  to  a  person,  or  order, 
or  bearer,  of  a  certain  sum  of  money  at  a  time  capable  of  exact  ascertain- 
ment. 3  Rev,  Si.  (7th  Ed.),  2243  ;  1  Daniel'  Neg.  Inst.  SI  27-104 ;  Evcrt- 
son  v.  National  Bank,  66  N.  V.  14;  Frank  f.  Wessels,  64  N.  Y,  155  ;  Dins- 
more  w.  Duncan,  57  N.  Y.  580.  It  would  seem,  therefore,  if  these  coupons 
were  subject  to  the  condition  that  the  time  of  their  payment  could  be 
changed,  alt:ered,  and  postponed  from  time  to  time  at  the  option  of  a  ma- 
jority of  the  holders  of  the  series  of  bonds  simultaneously  issued  therewith, 
II  would  deprive  them  of  one  of  the  es.sential  characteristics  of  negotiable 
paper.  It  was  held  in  McClure  -v.  Township  of  Oxford,  94  U.  S.  429,  in  an 
aaion  upon  coupons  detached  from  the  bonds  of  a  municipal  corporation, 
which  were  substantially  similar  in  form  to  the  coupons  under  consider- 
ation, that  the  bonds  '  carried  upon  their  face  unmistakable  evidence  that 
the  forms  of  law  under  which  fhev  purported  to  have  been  issued  had  not 
been  complied  with.  •  *  *  TTiis  suit  was  brought  upon  coupons  de- 
tached from  the  bonds  purchased  by  the  plaintiff  in  error  before  maturity, 
but  upon  their  face  they  refer  to  the  bonds,  apd  purport  to  be  for  the  semi- 
annual interest  accruing  thereon.  This  puts  the  purchaser  upon  inquiry 
for  the  bonds,  and  charges  him  with  notice  of  all  they  contain,  " 

Participant  in  Fraud  Elendsrlng  Bonds  Invalid  not  a  Bona  Fide  Holdar. — In 
Smith  V.  Florida  Cent.  &  W.  R.  Ca..  decided  by  the  United  States  Circuit 
Court  for  the  Northern  District  of  Florida,  43  Fed.  Rep.  731,  it  was  held 
that  in  a  suit  to  enforce  the  collection  of  railroad  boncls  which  had  been 
declared  fraudulent  it  appeared  that  the  bonds  were  given  to  a  firm  of 
which  plaintiff  was  a  member  in  payment  for  work  alleged  to  have  been 
done  for  the  railroad  company,  and  that  another  member  of  said  firm  was 
an  aaive  participant  in  the  fraud  which  Kendered  the  bonds  invalid,  /fe/ti, 
that  plaintiff  was  not  an  innocent  holder. 

Bona  Fids  Holdsrs  of  Bonds  Issued  in  Excasi  of  Amount  Allowed  by  Law. 
—Mortgage  bonds  of  a  railroad  company  issued  for  a  greater  amount  than 
that  allowed  by  statute  are  unauthorized,  and  might  be  held  inoperative 
and  void  as  to  persons  having  the  right  to  complain ;  but  as  between  iana 
fid<  holders  of  the  mortgage  bonds,  and  the  company,  the  mortgage  is  a 
lien  upon  the  mortgaged  property.  But  subsequent  creditors  of  the  com- 
pany, who  became  such  with  notice  of  the  invalidity  of  the  mortgage,  while 
the  negotiation  of  the  bonds  was  in  progress,  occupy  no  better  position 
than  the  company  itself,  and  cannot  set  up  its  fraud  in  exceeding  the  au- 
thority conferred  as  a  defense  against  the  victims  of  that  fraud.  Fidelity 
Ins.  T.  4  S.  D.  Co.  v.  Western  Pennsylvania  &  S.  C.  R.  Co.,  138  Pa.  St. 
494.  , 

Purchasers  of  Overdue  Bonds  from  Vice-President  after  Suit  to  Foraclos« 
had  been  Begun  not  Bona  Fide  Holders.— In  American  Loan  &  Trust  Co. 
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V.  St,  Louis  &  Chicago  R.  Co.,  4.1  Fed.  Rep.  819,  it  was  held  by  Judge 
GrESHAm  that  where  overdue  railroad  mortgage  bonds,  which  belong  to 
the  railroad  company,  are  bought  at  40  cents  on  the  dollar  from  the  vice- 
president  of  the  company  after  suit  to  foreclose  has  been  begun,  and  a  re- 
'  ceiver  has  taken  possession  of  the  mortgaged  property,  the  purchasers  ol 
such  bonds  are  not  iona  fide  holders  where  inquiry  on  their  part  would 
have  shown  that  the  vice-president  had  no  authority  to  sell  the  bonds. 

Detachatt  Past  Due  Coupons— Delivery  by  President  of  Company  to  His 
Wife— Collection  Enjoined. — In  Chicago  &  Grand  Trunk  K,  Co.  'j.  Turner, 
79  Mich.  132,  complainant  brought  a  bill  in  equity  to  enjoin  a  suit  at  law 
for  the  collection  of  certain  coupons  detached  from  the  bonds  of  a  railrou] 
company,  when  past  due,  by  the  president  and  majority  stock  and  bond- 
holder of  the  company,  who  delivered  them  to  his  wife  without  any  con- 
sideration being  paid  for  the  same.  The  bonds  were  afterwards  sold  by 
the  husband  and  passed  into  the  hands  of  complainant,  the  parties  sup- 
posing that  the  sale  covered  all  coupons  attached  and  detached,  and  not 
paid  and  cancelled.  Upon  a  review  of  the  testimony,  the  court  held  that 
such  intention  must  prevail  as  against  the  wife,  who  was  not  an  innocent 
purchaser  for  value,  and  that  the  coupoiis  delivered  to  her  should  be  con- 
sidered as  paid  when  cut  from  the  bonds  and  so  delivered. 


Worcester,  Nashua  &  Rochester  R.  Co 

(i^i  Massachusetts,  302?) 

Coniotldatlon  of  Corporations— Authority  of  Leflilature  to  ImpoMTarmi. 
— The  legislature  may  require  as  a  condition  of  the  consolidation  of  two 
railroad  companies,  that  the  old  companies  shall  not  cease -to  exist,  but 
that  the  new  companv  shall  be  the  old  companies  with  a  different  name. 

Same — Liability  of  Consolidated  Company — Contract  to  Exchange  Stock 
lor  Bond*. — A  railroad  company  consisting  of  two  corporations  united  by 
consolidation,  is  liable  on  a  contract  of  one  of  the  old  companies  to  ex- 
change stock  tor  bonds,  where  the  act  providing  for  the  consolidation 
makes  the  new  company  liable  for  "  all  the  obligations,  debts,  and  liabil- 
ities "  and  "all  claims  and  contracts"  of  the  old  companies.  The  new  cor- 
poration is  bound  to  deliver  its  stock  for  the  bonds  of  the  old  company. 
or  to  pay  the  damages  occasioned  by  a  refusal. 

Following  John  Hancock  Mutual  Life  Ins.  Co.  v.  Worcester,  N.  A  R.  R- 
Co.,  39  Am.  k.  Eng.  R.  Gas.  227. 

Action  upon  a  contract  to  recover  damages  for  the  oon- 
issue  of  shares  of  stock  in  exchange  fbr  bonds.  Plaintiff  had 
judgment  below,  and  defendant  appeals. 

Action  by  Robert  L.  Day,  Frank  A.  Dsn',  and  Henry  B. 
Day,  copartners  under  the  name  of  R.  L.  Day  &  Co., against 
the  Worcester,  Nashua  &  Rochester  Railroad  Companyi" 
heard  by  the  court  without  a  jury.  Judgment  was  for 
plaintiffs,  and  defendant  excepts. 

Geo.  O.  Shattuck  And  IVm.  A.  Monroe,  lor  plaintiffs.    ' 

Richard  Olney,  for  defendants.  .    • 


byGoogle 


VOL.  46]  RAILROAD  BONDS— CONSOLIDATION.  325 

Holmes,  J. — This  is  an  action  against  a  corporation  formed 
by  the  consolidation  of   the  Nashua  &  Rochester  Railroad 
and  the  Worcester  &  Nashua  Railroad,  to  recover 
damages  for  a  refusal   to  issue  stock  in  exchange  * 

for  bonds  of*the  former  road  in  accordance  with  a  provision 
in  the  bonds.  The  facts  are  the  same  as  in.  John  Hancock 
Mut.  Life  Ins,  Co.  ■:'.  Worcester,  N.  &  R.  R.  Co.,  149  Mass. 
214,  39  Am.  &  Eng.  R,  Cas.  227,  except  that  it  now  appearp 
affirmatively  that  the  consolidation  actualiv  was  carried  out 
on  the  footmg  of  equality  between  the  snares  of  both  the 
old  corporations  and  the  shares  of  the  new  one,  as  was  con- 
templated by  the  statute  authorizing  it,  a  point  which  was 
doubtful  before  (149  Mass.  219,  220,  39  Am.  &  Eng.  R.  Cas. 
227,  228),  and  except  that  the  demand  was  for  stock  in  the 
new  corporation  alone. 

The  argument  of  the  defendant  has  not  been  addressed  to 
the  technical  sufficiency  of  the  demand,  but  to  showing  that 
the  former  decision  should  be  reconsidered.  We  do  not  ac- 
cede to  the  argument ;  but,  as  there  seems  to  have  been  some 
misapprehension  of  the  meaning  of  the  judgment  in  the  for- 
mer case,  we  shall  add  something  to  what  was  said  there,  in 
the  hope  of  making  plainer  our  point  of  view. 

For  the  purpose  of  the  decision,  we  assume  that  the  bonds 
did  not  import  a  contract  by  the  Nashua  &  Rochester  Rail- 
road  Company  to  continue  in  existence  until  they  were  satis- 
fied that  the  contract  in  the  bonds  to  exchange  them  for 
stock  was  only  binding  so  long  as  the  Nashua  &  Rochester 
Railroad  Companj'  was  in  existence,  and  that  the  legislature 
did  not  attempt  to  enlarge  or  change  the  liability  created  by 
the  bonds.  Therefore,  we  do  not  stop  to  consider  how  the 
defendant  can  complain  of  the  act  under  which  it  iias  come 
into  existence,  and  which  was  voluntarily  accepted  by  its 
constituent  companies.  Braintree  Water  Supply  Co.  2: 
Braintree,  146  Mass.  482.  486  ;  New  Bedford  R.  Co.  v.  Old 
Colony  R.  Co.,  120  Mass.  397  ;  Pitkin  i/.  Springfield,  112  Mass. 

The  argument  for  the  defendants  tacitly  assumes  that  the 
Nashua  &  Rochester  Railroad  Company  has  ceased  to  exist, 
to  all  intents  and  purposes,  and  concludes  that  therefore 
there  is  no  longer  an  obligation  to  deliver  stock  for  the  bonds, 
—a  conclusion  which  would  follow  by  the  premise  -which  we 
have  conceded.  But  the  very  point  decided  in  the  case  of 
John  Hancock  Insurance  Company  was  that,  by  the  true 
construction  of  the  consolidating  act,  the  Nashua  &  Roches- 
ter  Railroad  Company  has  not  ceased  to  exist,  but  that  for 
the  present  purposes  the  defendant  is  that  company,  with  a 
different  name. 
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Assuming,  for  the  moment,  that  this   construction  is  cor- 
rect, there  can  be  no  question  of  the  power  of  the  legislature 
to  authorize  a  consolidation  upon  those  terms.    A 


make  a  change,  of  person.  To  add  another  illustration  to 
those  suggested  formerly  :  If  the  legislature  authorizes  one 
i;pilroad,  which  has  issued  bonds  like  the  present,  to  buy  the 
franchises,  property,  and  stock  of  another,  and  to  issue  new 
stock  of  its  own  to  an  equal  amount,  with  an  express  proviso 
that  the  identity  of  the  purchasing  road  shall  remain  un- 
changed, and  thereupon  the  purchase  is  made,  we  conceive 
that  there  can  be  no  doubt  that  the  purchasing  road  is  still 
bound  to  deliver  stock  for  bonds,  as  before.  If  the  bond- 
holder could  not  complain  of  the  increased  issue,  (Pratt  r. 
American  Bell  Telephone  Co.,  141  Mass.  225,  12  Am.  &  Eng. 
Gorp,  Cas.  no),  it  is  very  certain  that  the  company  could 
not,  and  least  of  all  on  the  ground  that  it  was  no  longer  the 
same  company.  Central  R.  &  Banking  Co.  v.  Georgia,  92  U. 
S.  665.  See  New  Bedford  R.  Co.  t-.  Old  Colony  R.  Co.,  i3o 
Mass.  397,  4C0. 

In  the  case  supposed,  the  identity  of  the  pui'chasingroad 
remains  unchanged  for  all  purposes.  But  the  law  is  equally 
familiar  with  the  preservation  of  identity  for  apar- 
i^titf  of  ticular  purpose  wnen  in  other  respects  it  is  changed. 
chuslli.  More  than  that,  it  is  familiar  with  an  identifipation 
of  natural  persons,  which,  of  course,  is  wholly 
feigned,  for  the  preservation  and  transmission  of  rights  and 
duties.  The  heir  "  isthesamepersonas  his  ancestor. '  Gates 
V.  Frith,  Hob.  130  ;  Bain  v.  Cooper,  i  Dowl.  {N.  S.),  11,  14. 
Executors  "  represent  the  person  of  the  testator."  St.  9  Edw. 
111.  St,  I,  chap.  3  ;  Co.  Litt.  §  337  :  Coghil  v.  Feelove,  3  Mod. 
326;  Bain  v.  Cooy>^t,  vbi supra.  Administrators  "represent 
the  estate"  of  their  intestate.  North  v.  Butts,  2  Dyer,  139^, 
140(7.  Even  assigns  got  the  benefit  of  a  warranty  to  which 
they  were  not  parties  by  an  attenuated  form  of  the  same  no- 
tion. Norcross  f.  James,  140  Mass.  188,  189.  Similar  illus- 
trations are  referred  in  Compton  v.  Wabash,  Sl  L.  &  P.  R. 
Co.,  45  Ohio  St.  592,  616,  33  Am.  &  Eng.  R.  Cas.  56. 

\Vhen  two  corporations  are  consolidated,  no  doubt,  for 
most  purposes,  they  cease  to  exist;  and  the  new  corporation 
...  >■<  .1  is  a  distinct  person  in  the  eye  of  the  law,  although 
•teonnn-  it  IS  their  "  legal  successof.  Graham  v.  Boston, 
ti«.-LUi>ii-  H.  &  E.  R.  Co.,  118  U.  S.  161,  180,  25  Am.  &  Eng. 
itiDriac-  R_  Cas.  53.  But  no  fiction  is  necessary,  so  far  as 
cHwr.  j.^^  legislature  sees  fit  to  say  that  the  new  corpora- 

tion shall  be  regarded  as  the  same   with  one,  or  even  alter- 
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nately  as  the  same  with  each,  ol  the  old  ones,  or,  rtiore  ex- 
plicitly, that,  although  the  new  corporation  is  a  new  person, 
lor  the  acquisition  oT  new  rights,  or  the  making  of  new  con. 
tracts,  the  old  corporations  shali  not  be  altogether  ended, 
but  shall  continue  under  the  new  name,  so  far  as  to  preserve 
all  their  existing  obligations  unchanged.  Compton  v.  Wa- 
bash. St.  L.  &  P.  R.  Co.,  4S  Ohio  St.  592,  618,  33  Am.  &  Eng. 
R.  Cas.  56.  If  that  is  made  a'condition  o£  the  consolidation, 
the  consolidating  companies  do  remain  in  existence  to  that 
extent.  There  is  no  greater  legal  difficulty  in  continuing  the 
liabilityupon  a  contract  to  exchange  stock  for  the  bonds  than 
there  is  for  continuing  it  upon  one  to  pay  money  for  them. 
In  neither  case  does  the  legislature  say,  in  terms,  that  the 
old  corporation  shall  be  taken  to  remain  in  existence  for  this 
purpose;  but,  if  it  requires  the  end,  it  implies  the  means. 
Quando  aliquid  mandatur  mandatiir  et  omne  per  quod pervcnitur 
adiliud.  See  Broughton  v.  Pensacola,  9-3  U.  S.  266,  269,  270 : 
Atlantic  Nat.  Bank  v.  Harris,  118  Mass.  147,  151  ;  Coffey  %•. 
National  Bank,  46  Mo.  140,  143  ;  Board  of  Administrators 
!'.  New  Orleans  Gas  Light  Co,,  40  La.  Ann.  382,  22  Am.  & 
Eng.  Corp.  Cas.  569. 

To  our  mind,  the  only  really  debatable  point  is  not  what 
the  legislatures  of  New  Hampshire  and  Massachusetts  could 
do  as  against  the  consolidating  companies,  but  what  they  did 
in  fact :  ihatis,  what  is  the  true  construction  of  the  words  of  the 
New  Hampshire  statute  of  1883,  chap.  239,  and  of  our  statute 
of  1883,  chap.  129?  Atlantic  &  G.  R.  Co.  v.  Georgia,  98  U.  S. 
359, 362 ;  Central  R.  &  Banking  Co.  v.  Georgia,  92  \j.  S.  665, 670. 
Upon  that  point  we  always  have  recognized  that  different 
minds  might  form  different  opinions.  To  justify  our  own,  it 
is  unnecessary  to  repeat  the  very  sweeping  language  of  the 
statute  which  seems  to  be  as  broad  as  could  hSve  been  used 
had  the  legislatures  had  this  particular  obligation  in  mind. 
The  question  is  not  whether  words,  on  their  face  insufficient, 
should  be  stretched  by  construction  to  embrace  the  obliga- 
tion in  the  bonds.  It  is  whether  the  words  "all  the  Obliga- 
tions, debts,  and  liabilities,"  "  all  claims  and  contracts,"  etc., 
shall  be  cut  down  upon  some  extrinsic  reason. 

We  find  no  such  reason.  On  the  contrary,  every  extrinsic 
fact  is  in  favor  of  giving  its  natural  meaning  to  the  laboriously 
comprehensive  language  of  the  acts.  The  road  of  the  obligor 
waslfct  to  the  Worcester  &  Nashua  Railroad  before  it  was 
built,  by  authority  of  statute.  The  statute  which  authofized 
the  issue  of  these  bonds,  and  required  them  to  be  convertible 
into  stock,  also  required  the  Worcester  &  Nashua  railroad  to 
guaranty  them  ;  and  it  did  so.  It  paid  the  interest  upon  them 
directly  to  the  bondholders,  and  its  lease  was  changed  so  as 


byGoogle- 


328   DAY  z:  WORCESTER,  NASHUA  &  ROCHESTER  R.  CO.   [VOL.46 

to  require  it  to  do  so.  Afterwards  it  brought  about  an  ex- 
change of  the  original  bonds  for  others,  at  a  lower  rate  of  in- 
terest,  but  otherwise  like  the  old  ones,  and  mortgaged  its  road 
as  additional  security  for  them.  In  1875  the  Worcester  & 
Nashua  Railroad  was  authorized  to  purchase  the  bonds  and 
stock  of  the  obligor,  providing  for  the  continued  exchange 
of  stock  for  bonds  on  preseiitaXion.  Finally  the  last  step  was 
taken  of  authorizing  a  consolidation  on  terms  of  perfect 
equality,  which  was  carried  out.  Under  the  existing  rela- 
tions 01  the  companies,  it  was  little  more  than   a  formal  act. 

In  view  of  the  fact  that  every  step  taken  was  in  pursuance 
of  special  legislation,  it  is  not  to  be  believed  that  the  most 
important  obligations  which  there  were  outstanding  were  for- 
gotten, or  were  not  contemplated.  It  is  probable  that  this 
particular  feature  of  them,  which  had  been  protected  in  1875, 
was  before  the  mind  of  the  legislature.  The  effect  of  consoli- 
dation—if, as  we  must  assume,  the  terms  prescribed  and  as- 
sented to  were  just — was  simply  to  bring  together  two  groups 
of  shares,  of  equal  value.  Justice  to  the  bondholders  for- 
bade  allowing  the  Nashua  &  Rochester  Railroad  to  extinguish 
itself  to  their  detriment.  No  injustice  was  done  to  stock- 
holders by  continuing  its  existence  under  the  altered  name. 
We  must  decide,  a  second  time,  that,  for  the  purpose  of  con- 
tinuing the  obligation  of  these  bonds  in  existence  according 
to  their  tenor,  the  defendant  is  the  Nashua  &  Rochester  Rail- 
road Company. 

The  reasoning  which  has  led  usto  the  conclusion. that  the 
defendant  is  bound  to  make  good  the  contract  of  the  Nashua 
&  Rochester  Railroad  to  exchange  its  stock  for  bonds,  and 
the  (act  that  the  Nashua  &  Rochester  stock,  if  delivered, 
would  have  been  exchangeable  at  once  for  the  defendant's 
stock,  share  for  share,  lead  us  to  the  further  conclusion  that 
the  defendant  was  bound  to  deliver  its  own  stock,  and  that 
the  demand  was  sufficient. 

Exceptions  overruled. 

Liability  of  Coniolidated  Company  on  Debt*  and  Contract*  of  Conitituant 
Corporations.— St-e  Louisville,  N.  A.  &  C,  R,  Co.  v.  Boney  (Ind.),  39  Am. 
&  linf,'.  R.  Cas.  168,  note  176,  229:  John  Hancock  Mut.  L.  Ins. Co. i-.  Wor- 
cesttT,  N.  &  R.  R.  Co.  (Mass.).  39  Id.  227. 

Exchangoof  Stocit  tor  Bondt— Ex«rclM  of  Option— Re aionabl*  Tims— No- 
tice— In  Cailin  v.  Green,  120  N.  Y.  441,  it  was  heldc  hai  the  tact  that  no 
notice  was  given  to  holders  of  corporate  stocit  to  exercise  an  option  gii'cn 
Ihem  by  contract  to  exchange  their  stocl;  for  mortgage  bonds,  will  not  cicuse 
stockholders  who  have  been  guilly  of  laches  in  exercising  the  option,  where 
nosui'h  notice  was  required  by  the  contract.  Stockholders  who  have  neg- 
'Iei:U'<l  to  exercise  an  option  to  exchange  their  stock  (or  mortgage bondsof 
another  corporation  within  a  reasonable  time,  where  there  is  no  express 
limitation  as  to  time,  and  until  the  stock  has  become  worthle.ss  and  the  as- 
sets and  property  of  the  corporation  ha\'e  passed  into  the  hands  ol  a  re- 
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ceiver.  thus  making  performance  impossible,  will  be  held  to  have  aban- 
doned and  waived  aU  right  to  elect  to  have  such  stock  ejtchanged  for  bonds. 
The  court  said  :  "  The  trial  court  found  that  the  plaintiff  and  the  previous 
owners  of  the  stock  were  chargeable  with  laches  in  the  exercise  of  the  op- 
tion given  under  the  agreement  to  convert  the  stock  into  bonds,  and  had 
thereby  abandoned  and  waived  all  right  to  elect  to  have  such  stock  ex- 
changed for  bonds,  and  that  the  tender  and  demand  was  not  made  within 
a  reasonable  time  after  the  right  to  elect  under  the  agreement  to  convert 
Ibe  stock  into  bonds  had  accrued.  This  finding  appears  to  conform  to  the 
rule  that  where  an  option  to  be  exercised,  or  a  condition  to  be  performed, 
is  not  limited  by  the  agreement,  such  option  must  be  acted  upon  and  the 
condition  performed  or  abandoned  within  a  reasonable  time,  and  this  is 
well  sustained  by  authority.  Fitzpatrick  -v.  Woodruff,  96  N.  Y.  561-565; 
Wooster  ii.  Sage.  67  N.Y.68:  Johnston  ?'.  Trask,  40  Hun  (N,Y,f,4iS, 
116  N.Y'.  136-143;  Vysc  7/.  Wakefield,  6  Mees.  &  W.  442-451.  The  ap- 
pellant contends  that  the  doctrine  of  estoppel  lies  at  the  loundation  of  the 
law  as  to  waiver,  that  while  one  party  has  time  and  opportunity  to  comply 
with  a  condition  precedent,  if  the  other  party  does  or  says  anything  to  put 
him  off  his  goard.and  induce  him  to  believe  that  the  condition  is  waived 
or  that  strict  compliance  will  not  be  insisted  on,  he  is  afterwards  estopped 
from  claiming  non-performance  of  the  condition.  This  we  may  concede. 
But  what  has  the  defendant  done  or  said  that  has  put  the  plaintiff  or  the 
former  owners  of  the  stock  off  their  guard,  or  induced  them  to  believe  that 
Strict  compliance  would  not  be  insisted  upon  ?  Our  attention  is  called  to 
no  such  word  or  act  of  the  defendant,  and  Ln  our  examination  of  the  case 
we  fail  to  discover  any.  It  is  further  contended  that  no  notice  was  given 
by  the  defendant  to  the  plaintiff  or  former  owners  of  the  stock  to  exercise 
the  option,  or  that  it  would  be  deemed  abandoned.  Very  true,  but  no 
such  notice  was  required  by  the  provisions  of  the  contract,  or  by  any  rule 
of  law  to  which  our  attention  has  been  called.  It  appears  from  the  testi- 
mony that  the  stock  issued  to  the  Brooklyn,  Winfield  &  Newton  Railway 
Company  for  its  lease  was  soon  thereafter,  and  before  the  mortgage  bonds 
had  been  issued,  indorsed  by  its  treasurer  in  blank,  and  transferred  to  other 
parties.  The  transfer,  however,  was  never  entered  upon  the  books  of  the 
company,  so  that  the  defendant  or  the  officers  of  the  North  Second  Street 
4  Middle  Village  Railway  Compaqy  had  no  means  of  knowing  who  were 
the  holders  of  the  stock.  The  plaintiff  or  the  prior  owners  of  the  stock 
had  the  right,  within  areasonable  time  afierthe  mortgage  bonds  had  been 
issued,  to  present  their  stock  at  the  company's  office,  and  have  it  ex- 
changed (or  bonds.  But  this  option  should  have  been  exercised  within  a 
reasonable  time.  The  holding  of  the  stock  for  upwards  of  nine  years  un- 
til it  had  become  worthless  and  the  company  insolvent,  and  until  its  prop- 
erty 3nd  assets  had  passed  Into  the  hands  of  a  receiver,  thus  making  per- 
formance impassible,  amounts  to  gross  laches  and  a  waiver  of  the  right  to 
exercise  the  option  and  demand  perlor 
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FiTCHBURG  R.  Co. 
(i3j  New  York  jo3.) 

■  Con  solid  Ktion—Acti«n  Againtt  Now  Company  on  Mortgiga  Bonih— Con- 
ttmetion  of  Statuto. — New  Vork  La.ws,  1S69,  chap.  917,  %  5.  providing  for 
the  consolidation  of  corporations,  provides  that  "ail  debts  and  liabilities 
incurred  by  either  corporation,  except  mortgages,  shall  thenceforth  attach 
to  such  new  corporation  and  be  enforced  against  it  and  its  property."  Held, 
that  by  the  excepting  of  mortgages  from  the  liabilities  of  the  newcompaay, 
the  bonds  themselves  secured  by  the  mortgage  are  not  also  excepted,  ao'd 
an  action  may  be  maintained  against  the  new  company  on  the  bonds  and 
coupons  of  one  of  the  constituent  corporations. 
RuGER,  C.  J.,  Earl  and  Finch,  JJ.,  dissenting. 

Appeal  from  the  Supreme  Court,  General  Terra,  Second 
Department. 

Action  to  recover  upon  certain  due  and  unpaid  interest 
coupons.  Defendant  appeals  from  a  judgment  of  the  General 
Term  affirming  a  judgment  for  thepIaintiEf  recovered  below. 

John  H.  Peck,  for  appellant. 

Charles  E.  Patterson,  John  B.  Gale,  and  George  L.  Nichols, 
Jr.,  for  respondent. 

Gray,  J. — The  plaintiff,  being  the  holder  of  bonds  of  the 
Troy  &  Boston  Railroad  Company,  has  sued  the  defendant 

to  recover  upon  certain  due  and  unpaid  interest 

coupons,  upon  the  ground  that  by  the  consolidation 
of  his  compnay  with  the  Fitchburg  Company  the  obligation 
of  meeting  that  liability  was  assumed  by  this  defendant,  as 
the  new  corporation,  by  force  of  the  act  of  consolidation. 
The  defense  to  the  suit  is  that  by  Phe  terms  of  the  stat- 
ute authorizing  the  consolidation  the  defendant  is  ex- 
empted from  such  a  liability.  The  defense  is  purely  a  tech- 
nical one,  and,  if  allowed  to  prevail,   will   have  the  result, 

obviously  enough,  of  depriving  the  various  holders 
d*r»i»i°'        ^^  these  bonds  of  valuable  property  rights,  which 

they  had  ever)'  reason  to  believe  themselves  secure 
in:  for  the  bonds  represented  an  obligation  of  the  Troy& 
Boston  company  to  pay  upon  the  principal,  annually,  7  per 
cent,  interest  until  the  day  of  their  maturity.  Asa  matterof 
familiar  knowlege  to  all,  such  a  form  of  security,  for  the  pay- 
ment of  which,  according  to  its  tenor,  all  the  obligor's  fran- 
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chises,  properties,  and  revenues  were  mortgaged,  would  in- 
duce the  investment  of  their  moneys  by  all  who  desired  a 
well  secured  corporate  obligation,  bearing  the  highest  legal 
rate  of  interest,  and  having  a  long  period  of  existence.  From 
the  reading  of  the  consolidation  plan,  as  developed  by  the 
agreement  of  the  companies,  it  is  plain  enough  that  a  leading 
principle  is  to  alter  the  obligation  represented  by  these  bonds, 
so  that  no  more  than  4  per  cent,  interest  should  be  paid  by 
the  new  company  on  that  particular  amount  of  indebtedness. 
It  is  also  quite  evident  from  this  plan  that  the  stockholders 
will  gain  materially  by  the  difference  in  the  interest  payments, 
and  will  receive  from  the  proceeds  of  the  Troy  &  Boston 
property  in  this  consolidation  an  amount  of  stock  measured 
by  the  saving  of  interest. 

The  question  for  us  to  decide  is  whether  this  scheme  is  sanc- 
tioned by  the  statute,  and  if  under  its  cover,  the  bondholders 
can  be  deprived  of  those  rights  and  remedies  which 
they  had  previously  enjoyed.  The  consolidation  ?JJ|J'??"** 
is  under  and  subject  to  the  statute,  and  if  it  is  open 
to  such  a  construction  as  the  appellant  claims,  it  is  difficult 
to  see  how  a  great  wrong  is  not  permitted.  By  an  act  of  the 
legislature,  passed  in  1869,  (Laws,  chap.  517,)  the  consolida- 
tion of  railroads  was  authorized  in  certain  cases,  of  which 
this  is  one.  By  its  third  section  the  parties  to  the  agreement 
of  consolidation  are  created  one  corporation.  By  its  fourth 
section  all  tbe  rights,  privileges,  exemptions,  and  franchises 
of  each  corporation, and  all  of  its  property,  real,  personal,  and 
mixed,  its  cfebts  and  other  things  in  action,  are  vested  in  the 
new  corporation.  Its  fifth  section  reads  as  follows,  viz.: 
"§  5.  The  rights  of  all  creditors  of,  and  all  liens  upon,  the 
property  of  either  of  said  corporations,  parties  to  said  agree- 
ment and  act,  shall  be  preserved  unimpaired,  and  the  respect- 
ive corporations  shall  be  deemed  to  continue  in  existence  to 
,  preserve  the  same,  and  all  debts  and  liabilities  incurred  by 
'  either  of  said  corporations,  except  mortgages,  shall  thence- 
forth attach  to  such  new  corporation,  and  be  enforced  against 
it  and  its  property  to  the  same  extent  as  if  said  debts  or  lia- 
bilities had  been  incurred  or  contracted  by  it."  The  defense 
here  is  based  on  certain  words  in  that  section,  and 
the  argument  is.  in  effect,  that  by  the  excepting  of  ^"""4r' 
mortgages  from  the  liabilities,  which  are  made  to  \tmiu 
attach  to  the  new  corporation,  the  bonds  them- 
selves, to  which  the  mortgage  was  a  collateral  security,  are 
also  excepted.  This  seems  to  be  somewhat  startling  as  a 
proposition,  whether  we  view  it  in  the  light  which  a  usual 
and  correct  use  of  the  English  language  affords,  or  whether 
we  view  it  in  connection  with  the  legal  fact  that  by  the  con- 
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sotidation  a  transfer  of  the  properties  and  franchises  of  the 
debtor  is  affeclt'd  and  its  earning  capacity  annulled.  The 
statute  under  which  the  defendant  is  organized  was  passed 
to  authorize  the  consolidation  of  companies  owning  continu. 
ous  or  connected  lines  of  road.  Naturally  it  has  reference 
to  solvent  orgoing  concerns,  and  the  force  of  its  authority  is 
in  the  direction  of  empowering  corporations  to  do  what  other- 
wise  they  could  not  do.  Its  evident  object  is  to  enable  cor- 
porations so  situated  to  unite  their  business  means  and  facil- 
ities when  it  seems  to  their  mutual  advantage.  For  this 
statute,  which  we  mav  presume  to  have  been  enacted  witii  a 
public  and  liberal  end  in  view,  to  be  construed,  nevertheless, 
in  such  wise  as  to  legalize  the  impairment  of  promises  made 
to  creditors,  we  should  find  language  so  unmistakable  and 
words  so  explicit  as  to  make  such  a  legislative  intent  patent. 
The  natural  idea  of  such  a  statute,  I  take  it,  is  that  the  nevf 
corporation,  which  springs  from  the  two  consolidating  cor- 
porations, represents  eacn  one,  as  well  in  its  duties  or  obliga- 
tions asumecl  to  others,  as  in  its  ^^ight  to  enforce  perform- 
ance by  others  of  their  obligations.  The  idea  of  a  transfer 
of  properties  and  franchises  involves,  as  the  correlative  idea, 
an  assumption  of  those  duties  and  obligations  which  were 
predicated  upon  the  possession  and  operation  of  such  prop- 
erties and  franchises,  and  which  gave  strength  and  induce- 
ment to  corporate  promises.  And  this  idea  is,  in  my  opinion, 
what  underlies  the  legislative  act,  and  not  the  one  which 
the  appellant  seeks  to  inject  into  it,  and  which  so  strongly 
shocks  the  moral  sense.  The  legislature,  after  having  vested 
in  the  new  corporation  all  the  rights,  franchises,  properties, 
and  claims  of  each  party  to  the  consolidation  agreement,  pro- 
ceeds, in  this  fifth  secticui,  to  define  the  position  of  the  credi- 
tors of  each.  ■  It  preserves  their  rights  and  their  liens,  ac- 
quired against  or  upon  the  property  of  the  corporation,  and 
each  corporation  is  continued  in  existence  solely  for  that  pur- 
l)ose.  It  provides  that  "all  debts  and  liabilities  incurred  bv 
eitlier  corporation,  e-vcept  mortgages,  shall  thenceforlK 
attach  to  such  new  corporation,  and  be  enforced  against  it 
and  its  property  to  the  same  extent  as  if  said  debts  or  liabili- 
ties had  been  incurred  or  contracted  by  it."  Omil 
«i>mi«»i*"''  '■''^  words  "  except  mortgages,"  and  the  new  corpo- 
tefltDti,  ration  would  till  the  precise  position  towards  cred-  . 

itors  which  each  corporation  had  filled.  What 
does  their  insertion  accomplish?  They  are  ill  calculated  to 
express  anything  in  the  legal  sense;  for  "  mortgages "  mean 
the  instruments  which  charge  property  with  the  liability  to 
make  good  the  debt  its  owner  has  contracted.  Thev  m^y 
be  said  to  describe  a  properly  liability,  but  never  to  describe 
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the  principal  debt,  or  promise,  which  is  evidenced  by  the 
promissory  note  or  bond  of  the  property  owner.  They  are 
collateral,  or  incident  to,  the  debt  itself,  and  where  made,  as 
here,  to  secure  the  payment  of  bonds,  they  cannot  properly 
be  termed  the  debt,  or  liability,  of  the  obligor,  but  only  the 
liability  charged  upon  his  property. 

The  argument  for  the  appellant  is  that  we*must  supply  the 
sense  which  is  wanting  in  the  words,  and  should  read  the  clause 
as  excepting  mortgage  debts,  and  that  such  a  read- 
ing would  exempt  the  new  corporation  from  any  '■•"'"tum 
liability  upon  the  bonds  of  either  corporation.  I  jfj"'~^'Ji, 
think  several  considerations  militate  against  this 
course  of  reasoning.  In  the  first  place,  it  is  a  rule  in  the  in- 
terpretation of  statutes  that  where  a  sense  is  to  be  supplied 
to  maccurate  or  incomplete  words  in  an  enactment,  that  sense 
which  works  an  injustice  should  be  avoided.  In  the  next 
place,  to  except  mortgage  debts  from  the  debts  and  liabilities 
which  are  assumed  by  the  new  corporation  does  not  operate 
to  except  the  corporate  liability  upon  the  bonds,  unless  we 
are  willing  to  adopt  a  vulgar  or  careless  and  inexact  use  of 
language.  In  construing  language  so  fraught  with  important 
consequences  to  the  rights  ofpersons,  we  ought  to  give  to  its 
words  their  precise  and  natural  sense,  and  not  force  from  them 
a  meaning  which  strains  construction  and  works  a  wrong. 
If  the  legislature  had  meant  to  except  the  personal  debts  or 
obligations,  that  is,  the  bonds  themselves,  it  is  altogether 
a  more  natural  supposition  that  it  would  have  used  language 
importing  that  much.  It  would  have  said,  "  except  bonds 
ana  mortgages."  To  refer  to  popular  expressions,  we  all 
know  that  in  speaking  of  the  liabilities  of  railroad  companies 
men  mention  their  "Bonded  debt,"  and  speak  of  the  "bonds 
outstanding;"  and  they  inquire  as  to  the  extent  of  the  com- 
pany's earnings  beyond  an  amount  sufficient  to  meet  the  in- 
terest on  its  bonds.  But  it  is  possible  for  us  to  attach  a  sense 
to  the  words  "  except  mortgages,"  which  is  more  natural,  and 
avoids  our  sanctioning  the  impairment  of  a  corporate  obliga- 
tion. The  word  "  mortgages,"  taken  in  its  literal  sense,  and 
as  it  would-  be  employetTby  persons  dealing  with  legal  rights, 
or  in  affecting  legal  conditions,  means  the  liability  impressed 
by  the  company  upon  the  property  then  owned,  or  thereafter 
to  be  acquired,  and  to  except  mortgages  means  to  confine  the 
property  lien  created  by  a  mortgage  to  the  property  thereto- 
lore  held  by  the  consolidating  company.  Railroad  mortgages 
are  known  to  contain  clauses  for  extending  their  iicn  to  future 
acquisitions  of  property,  or.  extensions  of  road,  and  by  their 
exception  in  the  clause  under  consideration  such  a  conse- 
quence would  be  prevented.    We  need  not  consider  the  legal 
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Crobability  of  such  a  result  in  this  case,  although  we  have 
een  referred  to  a  decree  of  the  federal  court  for  the  north- 
ern  district  of  Ohio,  in  Farmers'  L.  &  T.  Co.  v.  The  Toledo, 
etc..  R.  R.  Co.,  extending  a  mortgage  iien  to  property  acquired 
after  consolidation  by  tne  new  company.  \Ve  need  only  see 
a  reason  for  the  legislature's  insertmg  the  exception.  If  we 
read  the  words  simply  and  naturallj-,  they  merely  emphasize 
the  understanding  that  all  liens  remain  as  they  were  before 
consolidation, — neither  impaired  nor  extended.  Questions 
and  complications  which  might  be  raised  by  the  ingeguity  o( 
minds,  as  to  the  status  of  the  mortgages  of  consolidating  com. 
panics,  are  set  at  rest.  It  may  be  surplusage ;  but  that  criti- 
cism is  not  infrequently  invited  by  legislation.  Except  for 
these  words  it  is  conceded  that  the  consolidated  company  is 
liable  upon  the  bonds  of  the  consolidating  companies;  and 
because  of  their  insertion  it  is  insisted  that  the  bondholders 
are  remediless  to  enforce  performance  of  their  debtors  obli. 
gation  other  than  by  a  foreclosure  of  the  mort_^age.  That 
would  be  a  most  inequitable  and  harsh  rule.  It  discriminates 
against  the  bondholder.  The  act  professes  to  save  the  rights 
of  alt  creditors,  and  yet  only  the  general  or  unsecured  cred- 
itors can  hold  the  new  company  upon  the  liabilities  of  the 
consolidating  company.  The  consolidating  companies  are 
solvent,  and  they  are  divested  of  their  property  and  earning 
capacities  in  favor  of  the  new  company,  which  thus  isenablea 
by  operation  and  use  of  the  acquired  property,  to  appropri- 
ate its  earnings.  If  it  refuses  to  discharge  the  full  obligation 
incurred  by  a  consolidating  company  m  its  bonds,  we  are 
asked  to  hold  that  the  bondholder  is  at  its  mercy  and  bound 
to  accept  what  it  is  willing  to  pay  him,  or  to  foreclose  his 
mortgage.  Manifestly,  as  in  this  case,  that  is  a  process  for 
forcing  the  bondholder  out  of  his  contract,  which  should  not 
meet  with  the  favor  of  courts  of  equity.  If  here  the  defend- 
ant can  compel  the  plaintiff,  and  those  similarly  situated,  to 
accept  payment  of  the  principal  and  interest  of  their  bonds, 
it  would  b^e  in  a  position  to  eflect  a  new  loan  at  a  less  interest 
rate,  which  means  a  very  great  saving  and  a  consequent  bene- 
fit to  the  stockholders.  Shall  we  ascribe  to  the  legislature  a 
purpose  to  bcneht  stockholders  at  the  expense  of  bondhoM- 
crs,  practically  to  give  an  advantage  to  the  debtor  over  his 
creditor?  The  inequity  and  as  well  the  iniquity  of  the  thing 
seem  most  apparent.  Except  in  bankruptcy  courts,  the  se- 
cured creditor  is  never  obliged  to  resort  to  his  security  in  the 
first  order,  or  to  surrender  it  if  he  wishes  to  come  in  and 
claim  with  other  creditors.  The  rule  in  equity  imposes  no 
such  obligation  to  cases  of  solvency  or  of  insolvency,  and  yet 
here,  in  a  case  of  the  transfer  of  its  franchises,  properties, and 
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choses  in  action,  hy  a  solvent'corporation  to  another,  for  the 
purpose  of  operation  and  use,  conjointly  with  those  of  an- 
other  corporation,  under  the  authority  of  a  statute,  which 
purports  to  preserve  the  rights  of  all  creditors,  and  to  give 
them  aclaim  upon  the  new  corporation, it  is  insisted  that  the 
creditor,  who  holds  a  bond,  has  no  rights  against  the  new  cor- 
poration at  all ;  that  thatobligation  is  practically  extinguished. 
The  liability  of  the  old  corporation  to  earn  money  by  opera- 
tion of  its  chartered  franchises  is  taken  away ;  for  it  is  di- 
vested of  its  properties,  and  thereby  the  remedy  by  action 
and  judgment  for  the  interest,  where  payment  has  been  re- 
fused to  be  made  by  the  company,  is  rendered  futile.  1  think 
the  legislature  never  intended  such  a  condition  of  affairs  to 
result  from  consolidaftion  under  the  statute,  and  that  it  is  do- 
ing violence  to  language  and  to  the  rules  for  the  construc- 
tion of  statutes  to  imply  such  an  intention.  The  true  theory 
of  this  act  is  that  each  consolidating  company  survives  in  the 
consolidated  company,  and  that  it  represents  each  company  in 
its  claim  and  its  obligations ;  but  as  to  mortgage  liabilities  the 
properties  acquired  remain  affected  only  as  they  were  affected 
before  the  consolidation.  Whatever  tne  liability  created  by 
the  mortgage  instrument,  it  shall  not  be  deemed  to  be  ex- 
tended, orto  affect  the  new  company  otherwise  than  might  re- 
sult from  a  foreclosure.  In  the  case  of  Vilas  v.  Page,  106  N. 
Y.439,  Andrews,  J.,  speaking  of  this  statute  of  consolidation, 
useslanguagewhich,  while  the  case  docs  not  involve  the  same 
question  as  here,  is  yet  significant  as  to  the  scope  of  the  act. 
He  says  it  "  saves  the  rights  of  all  creditors  and  bondholders 
of  any  company  embraced  in  the  consolidation  authorized  by 
that  act."  How  is  that  the  case,  if  bondholders  may  not  look 
to  the  consolidated  company  for  the  fulfillment  of  the  current 
obligation  to  pay  the  interest  upon  the  bonds,  of  the  several 
companies,  but  must  look  to  the  corporation  which  has  practi- 
cally ceased  to  exist?  The  franchises  and  properties  which, 
by  operation,  had  furnished  the  means  for  meeting  the  personal 
liability,  have  been  vested  in  and  are  used  by  the  new  com- 
pany. The  rights  of  bondholders  are  not  saved  if,  by  the  act 
of  consolidation,  the  right  to  enforce  the  principal  debt  is  ex- 
tinguished, and  they.are  remitted  to  their  collateral  security. 
I  think  every  legal  and  moral  consideration  demand  that  we 
affirm  this  judgment,  with  costs: 

Andrews,  Peckham, and  O'Brien,  JJ.,  concur;  Ruger,C. 
J.,  and  Earl  and  Finch,  JJ.,  dissent. 

Contolidation  of  Corporatlont— Liability  of  N»w  Company  for  Debtt  of 
Corirtituant  Corporationt.  See  ante  Day  v.  Worcester,  N.  &  R.  R.  Co.  and 
note,  p.  314,  328. 
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St.  Catharines  &  Niagara  Central  R.  Co. 

(/;>  Ontario  Reports,  501^ 

Mortgaga  Bondholdari— Remedy— Right  to  S«iza  Earning*  of  Company.— 
So  long  as  a  railway  company  is  a  going  concern,  mortgage  bondholders 
whose  bonds  are  made  a  general  charge  on  the  undertaking  by  statute,  have 
no  right,  even  although  interest  on  the  bonds  is  in  arrear.  to  seize  the 
earnings  oi  the  company  deposited  in  a  bank.  Their  only  remedy  is  the 
appointment  of  a  receiver. 

Appeal  from  a  judgment  of  Boyd,  C,  reported  in  18  Odl 
Rep.  581.     Reversed. 

The  following  statement  is  taken  from  tbe  judgment  of 
Ferguson,  J.: 

"  An  order  was  made  by  the  local  judffe  attaching  in  favor 
of  the  plaintiff,  an  ctecution  creditor  of  tlie  defendants,  a  sum 
of  money  which  the  defendants  had  on  deposit  in  the  Bank 
of  Commerce  at  St  Catharines,  as  a  debt  owing  by  the  bank 
to  the  defendants,  and  afterwards,  as  I  understand,  an  issue 
was  directed  to  be  tried  between  certain  bondholders  and  the 

&laintiffs  as  to  the  right  to  such  money.     The  order  has  not 
een  left  with  me. 

"  On  an  appeal  from  the  order  of  the  local  judge  it  was  de- 
cided that  while  there  might  be  no  specific  lien  over  these 
E articular  moneys,  yet  that  the  bondholders  as  a  privileged 
ody  were  entitled  to  be  satistied  thereout  in  priority  to  or- 
dinary creditors  such  as  the  plaintiff,  and  that  unless  it  could 
be  contended  that  the  bondholders  had  been  paid,  an  issue 
between  them  and  the  attaching  creditor  should  not  have 
been  directed:  or  rather  the  learned  judge  said  he  did  not 
see  for  what  purpose  such  an  issue  should  be  directed. 

"  The  learned  judge  held  that,  it  being  assumed  that  the 
bonds  are  valid  and  subsisting  securities,  it  tiaving  been  shown 
that  the  overdue  and  unpaid  interest  upon  them  exceeded  the 
sum  in  the  bank,  there  was  nothing  to  be  attached  in  respect 
of  which  there  could  be  an  issue,  becausethe  statute  protects 
all  the  earnings  of  the  company(the  defendants)  forthe  bene- 
fit of  the  bondholders  upon  wnose  enterprise  or  capital  the 
undertaking  was  launched.  The  bondholders'  appeal  was 
therefore  allowed,  and  a  certain  cross-appeal  dismissed,  and 
from  this  decision  is  the  present  appeal." 
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Collier,  for  the  judgment  creditors  who  appealed. 
Hoyles,  Q.  C,  and  Ingersoll,  for  the  bondholders. 

Ferguson,  J. — On  the  ar^ment  before  us  it  was  scarcely 
contended  that  the  learned  judge  was  not  right  in  the  view 
stated,  that  the  scope  and  enect  of  the  bonds  held  sutatoir 
by  the  bondholders  must  depend  on  the  proper  con-  p™»i"iMi. 
struction  of  section  35  of  the  Act  incorporating  the  defend- 
ants, and  not  on  §  93  of  the  Dominion  Railway  Act  of  1888. 
This  was,  as  I  thought,  conceded. 

This  incorporating  Act  is  the  Provincial  Act  44  Vic.  chap. 
"J,  (0.)  (1881),  The  material  part  of  the  3Sth  section  is  :  "And 
such  bonds  shall  .without  registration  or  formal  conveyance 
be  taken  and  considered  to  be  the  first  and  preferential  claims 
and  charges  upon  the  undertaking,  and  the  real  property 
of  the  company,  including  its  rolling  stock  and  equipments, 
then  existing  and  at  any  time  thereafter  acquired,  and  each 
holder  of  the  said  bonds  shall  be  deemed  to  be  a  mortga- 
gee and  encumbrancer  pro  rata  with  all  the  other  holders 
thereof,  upon  the  undertaking  and  property  of  the  said  com- 
panv  as  aforesaid." 

The  money  in  the  hands  of  the  bank  and  sought  to  be  at- 
tached  by  the  plaintiff  as  a  debt  owing  by  the  bank  to  the 
defendant  company  is  admitted  to  be  money  which  was  tolls 
and  earnings  of  the  company. 

The   learned  judge  says  in  his  judgment  that  in  railway 
parlance,  "undertaking"  has  been  denned  to  mean  the  com. 
pleted  work  from  whicn  returns  of  money  or  earn-     b,,j,„ 
ings  arise,  and  that  a  charge   on  the  "  undertak-     rkirreoa 
ing"  means  that  these  earningsare  destined  for  the     "B^deru*- 
satisfaction  of  the  charge,  referring  to  Gardner  i',     '"f"-*"- 
I^ndon,  Chatham,  and  Dover  R.  W.  Co.,  L.  R.  2     "•"""-■ 
Ch.  at  p.  217,  where   Lord  Cairns  says:     "The  tolls  and 
sums  of  money  ejusdem  generis,  that  is  to  say,  the  earnings  of 
the  undertaking  must  be  made  available  to  satisfy  the  mort- 
gage; but, , in    my  opinion,  the   mortgagees  cannot,   under 
their  mortgages,  or  as  mortgagees,  by  seizing,  or  calling  on 
this  court  to  seize  the  capital  or  the  lands,  or  the  proceeds  of 
sales  of  land,  or  the  stock  of  the  undertaking,  either  prevent 
its  completion  or  reduce  it  into  its  original  elements  when  it 
has  been  completed." 

The  learned  judge  refers  also  to  in  re  Panama,  New  Zealand 
and  Australian  Royal  Mail  Co.,  L.  R.  5  Ch.  318,  and  Blaker 
V.  Hertz  &  Essex  Waterworks  Co.,  41  Ch.  D.  at  p.  407. 

Although  the  language  of  this  §35  is  different  from  that 
containeain  the  English  Act,  yet  when  one  looks  at  the  Eng- 
lish Act  and  theauthorized  form  of  mortgage  deed,and  takes 

46  A.&  E.  R.  Cas— !2 
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into  consideration  the  policy  of  the  law  in  regard  to  railway 
undertakings  expressed  in  so  many  cases,  I  think  the  con- 
clusion to  be  arrived  at  is,  that  the  effect  of  the  mortgage 
bond  under  this  §  35  as  against  the  railway  company  and 
their  property,  is  the  same  as  that  of  the  mortgage  bond  or 
deed  m  England.  Each  seems  tome  to  be  a  mortgage  of  the 
"  undertaking." 

Lord  Cairns  in  the  same  judgment  previously,  says: 
"  Moneys  are  provided  for,  and  various  ingredients  go  to 
make  up  the  undertaking  ;  but  the  term  "  undertaking  "  is  the 
proper  style,  not  for  the  ingredients,  but  for  the  completed 
work,  and  it  is.  from  the  completed  work  that  any  return  of 
moneys  or  earnings  can  arise.  It  is  in  this  sense,  in  my  opin- 
ion,  that  the  "undertaking"  is  made  the  subject  of  amort- 
gage.  Whatever  may  be  the  liabiiity  to  which  any  of  the 
property  or  effects  connected  with  it  may  be  subjected 
through  the  legal  operation  and  consequences  of  a  judgment 
recovered  against  it,  the  undertaking,  so  far  as  these  contracts 
of  mortgage  are  concerned,  is,  in  my  opinion,  made  over  as 
a  thing  complete,  or  to  be  completed,  as  a  going  concern, 
with  internal  and  parliamentary  powers  of  management,  not  to 
be  interfered  with,  as  a  fruit  bearing  tree,  the  produce  of 
which  is  the  fund  dedicated  by  the  contract  to  secure  arid  to 

Eay  the  debt    The  living  and  going  concern  thus  created    ■ 
y  the  legislature,  must  not,  under  a  contract  pledging  it  as 
security,  be  destroyed,  broken  up,  or  annihilated." 

In  the  case  ^c  Panama,  etc.  j«/r(j,  GiFFARD,  L.  J,,  says:  "And 
I  take  the  object  and  meaning  of  the  debenture  to  be  this,  that 
the  word  'undertaking'  necessarily  infers  that  the  company 
will  go  on,  and  that  the  debenture  holder  could  not  interfere 
until  either  the  interest  which  was  due  was  unpaid,  or  until 
the  period  had  accrued  for  the  payment  of  his  principal,  and 
that  principal  was  unpaid." 

■  The  same  proposition  is  stated  by  Mr.  Justice  Kay  in  Blaker 
V.  Herts  &  Essex  Waterworks  Co.,  supra,  and  I  understand 
the  same  to  be  the  meaning  of  Sterling,  J.,  in  the  case  Hub- 
buck  7:  Helms,  35  W.  R.  574,  where  the  learned  judge  quotes 
from  Mr.  Justice  North  in  the  case  Wheatly  v.  Silkstoiie,  etc.. 
Coal  Co.,  29  Ch.  D.  at  p.  724,  and  also  from  James,  L,  J.,  in  re 
Florence  Land  &  Public  Works  Co.,  10  Ch,  D.  530,  where  it 
is  said  that  so  long  as  the  company  is  a  going  concern  the 
debenture  holders  arc  not  entitled  to  interfere  with  the  rights 
of  tiic  directors  to  deal  with  aiy  part  of  the  assets  in  the  or- 
dinary  course  of  business.  But  as  soon  as  the  company 
makes  default  in  payment  of  principal  or  interest,  or  is  wound 
up,  or  as  it  seems  to  me,  ceases  to  be  a  going  concern,  the 
right  of  the  debenture   holders  arises  to  ask  the  court  to  ap. 
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point  a  receiver  of  the  assets,  and  to  realize  their  security. 
In  the  case  before  Stirling,  J.,  he  was  of  the  opinion  that  the 
company  had  ceased  to  be  a  going  concern. 

In  Lindley's  Law  of  Companies,  5th  ed.,  at  pi>.  196  and  107 
the  law  is  stated  generally  in  this  way :  "  If,  as  is  usually  the 
case,  it  (the  debenture)  purports  to  give  the  holder  a  charge 
on  the  undertaking  or  the  general  property  of  the  company, 
the  charge  given  is  what  has  been  called  a  floating  security, 
that  is,  it  charges  the  property  of  the  company  for  the  time 
being,  but  does  not  prevent  the  company  from  dealing  with 
the  property  in  the  ordinary  course  of  its  business.  Conse- 
quently, if  a  company,  after  having  issued  debentures  of  this 
nature,  mortgages  a  specific  part  of  its  property  in  the  ordi- 
nary course  of  its  business,  or  to  obtain  an  advance  of  money 
necessary  to  carry  on  that  business,  the  specific  mortgagee, 
whether  he  had  notice  of  the  previous  issue  of  debentures  or 
not,  has  priority  over  the  debenture  holders.  On  the  appoint- 
ment of  a  receiver  by  a  debenture  holder,  or  on  the  com- 
mencement of  a  winduig  up,  the  floating  nature  of  the  security 
is  at  an  end,  and  the  charge  then  becomes  effective  on  the 
property  of  the  company  existing  at  that  time,  but  not  as  a 
rule. on  capital  which  has  not  been  called  up." 

In  Kerr  on  Receivers,  2nd  ed.,  at  p.  55,  it  is  said  that  the 
appointment  of  a  receiver  is  the  only  remedy  open  to  the 
holders  of  morteaee  debentures  of  a  railway  ;  the  right  to 
foreclosure  or  sale  is  denied  to  them.  Reference  is  made  to 
the  case  Furnesst'.  Caterham  R.  W.Co.,  25  Beav.614,  in  which 
the  Masterof  the  Rolls  points  out  the  inconvenience  of  grant- 
ing either  a  sale  or  foreclosure  whereby  the  benefit  of  the  line 
of  railway  might  be  lost  to  the  public ;  the  same  case  in  27 
Beav.  358. 

In  the  case  Simpson  v.  The  Ottawa  &  Prescott  R.  W.  Co., 
I  Ch.  Cham.  126,  the  duty  of  a  receiver  of  a  railway  company 
is  pointed  out  as  being  to  receive  the  gross  receipts  of  the 
company  for  the  carriage  of  passengers,  freight,  mails,  etc., 
and  to  pay  the  bills  for  running  expenses  thereout.  The 
words  in  the  judgment  at  p.  129  are  :  "  Out  of  the  moneys 
so  received  by  him  he  pays  the  expenses  of  the  undertaking, 
and  the  interest  of  the  mortgagees,  and  the  balance  into  courL" 
These  are  in  a  quotation  from  Sir  John  Romilly  in  the  case 
Ames  V.  The  Trustees  of  the  Birkenhead  Docks,  20  Beav,  at 
P-  350. 

In  Petoi'.  TheWelIandR.W.Co.,9Gr.455,it  is  shown  that 
the  appointment  of  a  receiver  is  the  proper  remedy  of  a  judg- 
raent  creditor  of  the  company  who  has  an  execution  against 
lands,  and  the  impracticability  of  selling  the  lands  is  pointed 
out  by  the  learned  judge. 
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I  have  examined  a  large  number  of  authorities  bearing  more 
or  less  upon  the  subject.  It  is  nevertheless  entirely  possible 
that  I  have  not  imbibed  the  correct  idea,  and  I 
Btiihoitor*  have  the  greater  hesitancy  owing  to  the  well  known 
toNiwwB-  accuracy  oF  the  learned  jud^e  whose  decision  is 
tam.  under  review.     The  conclusion,  however,  that  I 

have  arrived  at  is  that  so  long  as  the  undertaking 
is  a  "going  concern,"  these  bondholders  have  not  a  right, 
even  though  interest  on  their  bonds  be  overdue  and  unpaid, 
to  seize,  or  take  or  sell  or  foreclose  any  part  of  the  property 
of  the  defendant  company  by  virtue  of  the  mortgage  bonds. 
and  that  the  remedy — the  sole  remedy — is  as  stated  in  Kerr 
on  Heceivers,  p.  55,  before  referred  to,  namely  by  the  appoint- 
ment of  a  receiver,  in  which  case  the  undertaking  would  be 
continued  a  going  concern,  the  intention  of  parliament  carried 
into  effect,  and  the  interests  of  the  public  in  the  undertaking 
preserved,  unless  and  until  a  "  winding  up"  or  some  other  fatal 
disaster  should  become  the  inevitable. 

If  on  the  contrary  of  this  the  bondholders  had  the  right 
whenever  interest  was  overdue  and  unpaid  to  claim  any  and 
every  sum  of  money  earned  by  the  undertaking,  that  could  be 
found  by  them,  and  acted  according  to  such  right,  the  conse- 
quence would  be  that  the  undertaking  must  cease  to  be  a  go- 
ing concern,  for  a  management  of  it  would  not  under  such 
circumstances  be  reasonably  possible. 

If  there  were  nothing  more  to  be  said,  I  should  be  of  the 
opinion  that  these  bondholders  are  not  entitled  to  the  monev 
in  question  by  reason  of  their  being  such  holders  even  though 
there  is  overdue  interest  unpaid. 

The  case  Swiney  v.  The  Enniskillen,  etc.  R.  W.Co.,  2  Ir.  R. 
(C,  L.)  338,  seems  to  me  to  have  a  verv  important  bearing 
upon  the  question.  There,  money  that^ad  been  tolls  of  the 
railway  company  became  an  acknowledged  debt  from  another 
company  under  circumstances  that  I  need  not  detail  here. 
It  was  garnished  by  a  creditor  of  the  company.  Debenture 
mortgagees  of  the  tolls  of  the  defendant  company  moved  to 
discharge  the  garnishee  order.  There  was  some  contention 
based  on  the  ground  that  the  order  was  absolute,  but  it  was 
opened  up  by  the  court,  at  all  events,  for  the  purposes  of  the 
motion.  In  the  argument  it  was  admitted  that  it  had  been 
open  to  the  mortgage  bondholders  to  have  had  a  receiverap- 
pointed,  from  which  I  assume  that  some  interest  or  principal 
was  overdue  and  unpaid. 

The  learned  judges,  apparently  gaining  some  of  their  light 
from  English  decisions,  in  deciding  against  the  contention  of 
the  bondliolders  seem  to  emphasize  the  fact  that  nothing  had 
been  done  by  the  bondholders  by  way  of  putting  themselves 
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in  a  position  to  realize  upon  their  bonds,  and  the  fact  also  that 
the  moneys  in  question  were  not  unpaid  tolls.  Fitzgerald,  J,, 
at  p.  347  said  :  "  If  this  sum  of  money  sought  to  be  attached 
had  consisted  of  unpaid  tolls,  a  nice  question  would  have 
arisen  ;  but  upon  that  it  is  unnecessary  for  us  to  express  any 
opinion,  for  it  appears  by  the  admission  of  the  Irish  North 
\Vestern  Company,  that  this  sum  represents  tolls  actually  re- 
ceived. It  appears  to  me,  therefore,  that  these  debenture 
holders  can,  under  the  circumstances,  establish  no  claim  to  it. 
It  would  have  been  impossible  for  them  to  have  touched  it  in 
the  hands  of  the  Eniiiskillen,  etc.,  Co.,  and,  therefore,  they 
have  no  grounds  for  coming  here,"  etc.  (This  Enniskillen  Co., 
were  the  company  that  issued  the  bonds). 

Some  of  the  other  judges  take  the  same  grounds  and  liken  the 
caseof  the  bondholders  to  that  of  the  mortgagee  of  lands  seek- 
ing to  obtain  rents  of  the  lands  that  had  been  paid  over  to  the 
mortgagor  before  he  the  mortgagee  had  given  any  notice  or 
done  any  act  to  obtain  possession  of  the  land.     George,  j., 
however,  I  think,  grounded  his  judgment  on  the  garnishee 
clauses  of  the  Common  Law  Procedure  Act- 
In  the  present  case  I   incline  to  think  that  the  money  in 
the  hands  of  the  bank  was  so  there  as  to  make  the,  bank  a 
debtor  to  the  defendant  company,  but  all  the  evi- 
dence on  this  subject  is  not  here.     In  the  affidavit  ?^A'. 
of  Mr.  Cross  the  Danker,  he  says:     The  account  at  plij."  """^ 
which  the  money   was  is  headed,  "  St.  Catharines 
and  Niagara  Central  Railway  Co.,  Traffic  Account,  Richard 
Wood,  Secretary-Treasurer,"     He  says  when  moneys   were 
drawn  from  the  account  the  checks  were  similar  to  the  one 
shown  him,  and  that  isnothere.     I  do  not  know  what  it  was 
like.     He  also  says  that  at  the  time  of  the  opening  of  the 
account  a  cop3'  of  some  resolution  was  shown  him.     Thatalso 
is  not  here,  and  I  do  not  know  what  it  was. 

Some  of  the  affidavits  show  that  this  money  belonged  to  the 
Michigan  Central  Railway  Co.,  and  that  it  was  intended  to  be 
paid  them  as  soon  as  the  accounts  between  the  two  railway 
companies  could  be  adjusted.  The  use  of  the  word  "  be- 
longed" may  howeverbe  taken!  think  to  mean  no  more  when 
taken  in  conjunction  with  some  other  parts  of  the  evidence 
than  that  a  part  of  it  had  been  received  to  tlie  use  of  that 
company,  and  that  it  was  intended  to  pay  to  them  this  sum  in 
liquidation  of  that  and  other  demands.  There  is  not  here,  I 
think,  evidence  enough  to  show  that  this  was  not  a  debt  ow- 
ing from  the  bank  to  the  defendant  company,  and  if  it  was 
such  a  debt  I  see  no  good  reason  why  the  plaintiff  should  not 
have  the  benefit  of  the  garnishee  clauses  of  the  Act.  I  refrain 
from  deciding  that  it  was  or  was  not  a  debt  from  the  bank  to 
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the  defendant  company,  because  I  have  not  all  the  evidence. 

I  am  of  opinion,  however,  that  the  bondholders  had  not  and 

have  not  a  right  to  this  money,  and  I  am  very  humbly  of  the 

opinion  that  the  judgment  appealed  from  should  bereversed. 

Robertson,  J. — The  35th  §  of  the  Act  incorporating  the 
St.  Catharines  and  Niagara  Central  Railway  Company,  44 
Vic.  chap.  73  (O.),  declares  that  the  directors  of  the 
»r«tio»r"^  company,  after  the  sanction  of  the  shareholders 
shall  have  been  first  obtained  at  any  special  or  gen. 
eral  meeting,  called  for  that  purpose,  etc.,  shall  have  the  power 
to  issue  bonds  for  the  purpose  of  raising  money  for  prosecut. 
ing  the  said  undertaking,  and  such  bonds  shall,  without  reg- 
istration or  formal  conveyance,  be  taken  and  considered  the 
first  and  preferential  claims  and  charges  upon  the  undertaking, 
and  the  real  property  of  the  company,  including  its  rolling 
stock  and  equipments,  then  existing,  and  at  any  time  there- 
after acquired,  and  each  holder  or  the  said  bonds  shall  be 
deemed  to  be  a  mortgagee  and  incumbrancer /ro  rata  with 
all  the  other  holders  thereof,  upon  the  undertaking  and  prop- 
erty  of  the  said  company  as  aforesaid. 

The  plaintiffs  are  judgment  creditors  of  the  defendants  the 
St.  Catharines  and  Niagara  Central  Railway  Company,  to  the 
amount  of  $1,063.73.  The  garnishees,  the  Canadian 
Bank  of  Commerce,  have  on  deposit  to  the  credit 
of  the  traffic  account  of  the  defendants  $587,72  ;  the  claimants 
are  holders  of  the  company's  bonds  issued  under  and  b)'  au- 
thority of  the  above  section  of  the  defendants'  Act  of  Incor- 
poration, and  there  are  issued  under  that  section,  bonds  t» 
the  amount  of  ^46,000  sterling;  and  the  question  is  whether 
this  sum  on  deposit  in  the  bank  can  be  attached  to  pay  the 
plaintiS's  judgment  in  priority  to  the  claim  of  the  bondholders. 

The  matter  comes  before  this  court  by  way  of  appeal  from 
the  judgment  of  the  learned  chancellor  who  allowed  an  ap- 
peal by  the  bondholders  against  an  order  made  by  the  learned 
local  judge  of  the  High  Court  at  St.  Catharines,  directing  an 
interpleader  issue  to  be  tried  between  the  bondholders  and 
the  execution  creditors  as  to  whether  the  former  are  entitled 
to  the  said  sum  as  against  the  said  creditors. 

The  monej-s  in  question  are  the  earnings  of  the  said  road, 
and  the  question  is  whether  these  bondholders  by  virtue  of 
these  securities  have  a  preferential  claim  upon  them, 

I  have  had  the  advantage  of  reading  and  considering  my 
brother  Ferguson's  judgment,  and  the  cases  referred  to  by 
him,  and  I  have  come  to  the  same  conclusion  that  he  hasar. 
rived  at.  I  cannot  see  how  any  ordinary  creditor  could  en- 
force  his  claim  if  it  were  held  that  the  bondholders  had  a  right 
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to  Step  in  and  seize  the  daily  earnings  of  the  undertaking  after 
thev  are  deposited  in  the  bank.  The  whole  of  the 
unaertaking,  including  the  rolling  stock  and  all  other  """'"^ 
loose  property  ■  belonging  to  and  used  in  the  work-  ^"1°,^ 
ing  of  the  railway,  is  charged  with  the  payment  of 
the  bonds  or  debentures,  but  nothing  more  as  I  understand 
It.  If  then  these  bonds  or  debentures  are  in  default  the  only 
remedy  open  to  the  holders  is  the  appointment  of  a  receiver. 
The  undertaking  is  still  agoing  concern,  and  its  earnings 
would  then  be  applicable  after  the  payment  of  all  running  e.\- 
penses,  etc.,  to  the  payment  of  interest  and  principal  due  on 
tiie  bonds,  etc.  But  so  long  as  the  undertaking  is  in  the  hands 
of  the  company  and  is  being  worked  by  them,  tTic  bondholders 
in  my  judgment  are  not  in  a  position  to  claim  against  ordinary 
creditors  payment  to  them  of  any  money  which  may  be  due  to 
the  company  in  the  hands  of  any  of  its  debtors,  I  am  there- 
fore of  opinion,  with  great  deference,  that  the  judgment  ap- 
pealed against  should  be  reversed,  and  with  costs. 


WaTJEN  et  al. 


Green. 

{New  Jersey  Court  of  Chancery,  May  20,  tS^i.) 
Subscription  for  Railway  Bondt— Tender  ot  Price— Con ttructi on  of  Agra* 
iMnt.— A  subscription  agreement  for  railway  bonds  provided  that  the  sub- 
scription price  should  be  paid  in  installments  upon  call  by  the  vendor,  of 
which  notice  should  be  given,  and  also  required  the  vendor,  previous  to 
any  payments,  to  deposit  all  the  bonds  where  they  could  at  any  time  be 
had  for  delivery,  and  did  not  contain  any  expressions  which  would  indi- 
cate that  the  provision  for  cail  had  been  inserted  for  the  benefit  of  the 
vendor.  Held  Vaal.  without  waiting  for  3  call,  the  buyer  was  at  liberty  to 
at  any  time  tender  and  pay  the  price  agreed  upon,  and  demand  the  bonds 
subscribed  for. 

In  Eiecutory  Asresments  for  the  Sale  of  Chattels,  the  obligation  of  the 
vendor  to  deliver,  and  that  of  the  buyer  to  pay,  are  concurrent  conditions, 
in  the  nature  of  mutual  conditions  precedent ;  and  neither  vendor  nor 
buyer  can  enforce  the  contract  against  the  other  without  showing  perform- 
ance, or  an  offer  to  perlorm,  or  averment  of  readiness  or  willingness  to 
perlorm,  upon  his  part. 

On  appeal  from  determination  of  receiver. 
A.  Q.  Kcasbey,  and/.  A.  Shoudy,  for  appellants. 
Jolm  P.  Stockton,  Att'y  Gen.,  and  Howard  Mansfield,  for  re- 
ceiver. 

McGiLL,  Ch. — This  appeal  is  from  the  disallowance  of  a 
claim  presented  to  the  def^endant  receiver  by  Messrs.  Watjen, 
Toel  &  Co.,  who  allege  themselves  to  be  creditors  of  the  North 
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River  Construction  Company,  an  insolvent  corporation.  The 
principal  business  of  the  insolvent  company  was 
C4M1UM.  the  construction  of  the  New  Yorli,  West  Shore 
&  BuSalo  Railway  through  the  state  of  New  York,  In  pro- 
cess of  building  that  railway  the  insolvency  occurred,  and, 
upon  applipation  to  this  court,  the  defendant  was  appointed 
receiver.  The  proofs  exhibit  that  the  construction  corapanv 
was  paid  lor  its  work  in  building  the  railway  in  the  stock 
and  mortgage  bonds  of  the  railway  company,  and  that  it 
became  necessary  for  it  to  find  a  market  for  large  quantities 
of  those  securities.  Among  other  measures  adopted  by  it  in 
their  disposition  was  a  subscription  agreement,  known,  in  its 
affairs,  as  "the  agreement  of  June,  1881."  That  document, 
after  reciting  that  the  New  York,  West  Shore  &  Buffalo 
Company  proposed  to  build  a  railway  from  a  point  on  the 
west  side  of  the  Hudson  River,  opposite  the  city  of  New 
York,  to  the  city  of  Buffalo,  a  distance  of  425  miles,  and  to 
issue  its  bonds  secured  by  mortgage,  payable  in  go  years, 
and  bearing  interest  at  the  rate  of  5  per  cent,  per  annum, 
payably  haTf-yearly,  and  that  the  North  River  Construction 
Company  had  undertaken  to  build  and  equip  the  railway, 
and  to  take  such  bonds,  and  also  capital  stock  of  the  railway 
company,  in  payment  for  its  work,  proceeded  to  bind  the 
subscribers,  for  valuable  consideration  paid  to  each  of  them, 
to  pay  the  construction  company  par  and  accrued  interest 
for  the  amounts  of  the  bonds  set  opposite  their  respective 
names,  upon  the  following,  among  other,  terms  and  condi- 
tions; '^Second.  Ten  percent,  shall  be  paid  upon  call  to  C. 
F.  Woerisholler,  treasurer  of  the  North  River  Construction 
Company,  for  which  installment  receipts  in  due  form  shall 
be  given,  and  thereafter  not  more  than  ten  per  cent,  shall  be 
called  at  any  one  time.  At  least  ten  days'  notice  shall  be 
given  of  any  call  subsequent  to  the  first  call.  Default  in  the 
payment  of  any  installment  called  as  herein  provided  shall 
entitle  the  company,  at  its  option,  to  forfeit  the  subscription 
and  all  installments  previously  paid.  Third.  Each  subscriber, 
upon  the  payment  of  the  entire  amount  subscribed  by  him, 
snail,  in  addition  to  the  bonds,  be  entitled  to  fifty  per  cent, 
of  the  par  value  of  his  subscription,  in  certificates  represent- 
ing the  full-paid  capital  stock  of  said  railway  company." 
"Fifth.  After  forty  per  cent,  has  been  called  in  and  pa'id, 
each  subscriber  may  elect  to  surrender  all  his  installment 
receipts  except  one,  and  receive  therefor  thirty  per  cent  in 
said  bonds,  and  he  shall  be  entitled  to  receive  bonds  (or  each 
subsequent  payment  upon  the  surrender  of  the  installment 
receipts,  and  upon  payment  in  full  of  his  subscription  he  shall 
be  entitled  to  the  certificates  provided  for  under  section  third. 
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Sixth.  The  bonds  subscribed  for  under  this  agreement  will 
be  deposited  with  the  United  States  Trust  Company  for  de- 
livery to  the  subscribers  hereto,  under  the  terms  hereinabove 
named,  upon  a  surrender  of  their  installment  receipts.  In- 
terest at  five  per  cent,  per  annum  will  be  allowed  on  all  in- 
stallments paid,  and  will  be  adjusted  as  the  bonds  are  de- 
livered." A  firm  intimately  connected  with  the  appellants, 
named  Fatman  &  Co.,  were  among  the  subscribers  to  this 
agreement,  for  bonds  oi  the  par  value  of  $100,000;  and  to 
that  firm,  after  $50,000  had  been  paid,  the  construction  com- 
pany issued  10  certificates,  each  of  which  bore  date  on  the 
26th  of  August,  1882.  and  stated  that  Fatman  &  Co.  were  en- 
titled to  alT  the  rights,  privileges,  and  benefits,  and  subject 
to  all  the  obligations,  of  a  subscription  to  $10,000  in  said 
bonds,  under  the  agreement  above  referred  to  ;  that  50  per 
cent,  of  the  subscription  had  been  paid  ;  that  future  payments 
and  delivery  of  bonds  must  be  indorsed  on  the  certificate : 
that  interest  upon  part  payments  had  been  paid  to  July  I, 
1882;  that  the  subscription  might  be  transferred  with 'the 
consent  of  the  construction  company  ;  and  when  transferred 
on  that  company's  books,  and  the  transferee  should  duly 
enter  into  agreement  to  fulfill  the  remaining  obligations  of 
the  subscription,  Fatman  &  Co.  should  be  releasea  from  lia- 
bility. Fatman  &  Co.  really  subscribed  for  the  appellants, 
but  never  either  disclosed  that  fact  to  the  construction  com- 
pany, or  obtained  its  consent  to  an  assignment  of  their  sub- 
scription. As  each  call  was  made  upon  Fatman  &  Co.,  they 
drew  the  money  necessary  to  pay  it  from  the  appellants,  and 
paid  it,  except  in  two  instances,  by  their  own  check.  They 
paid,  in  all,  90  per  cent,  of  their  subscription,  and  received 
88o,cxx)  of  the  bonds.  Between  the  first  and  second  calls 
upon  them  more  than  six  months  elapsed,  and  then,  after 
another  five  months,  a  third  call  was  made,  and  then  the  re- 
maining calls  followed  at  irregular  intervals  about  one  month 
apart.  The  last  payment  was  made  on  the  nth  of  Decem- 
ber, 1882,  On  the  loth  of  January,  1884,  the  directors  of  the 
construction  company  resolved  to  call  'the  balance  due  for 
the  bonds,  but  before  notice  was  given  pursuant  to  their  res- 
olution the  company  was  adjudged  to  be  insoh  cnt,  and  the 
defendant  receiver  was  appointed.  On  the  nth  of  March, 
1884,  the  chancellor  ordered  that  all  creditors  of  the  con- 
struction company  present  their  respective  claims,  under 
oath,  to  the  receiver,  within  four  months  from  that  date. 
Both  Fatman  &  Co.  and  the  appellants  had  timely  notice  of 
this  order,  but  neither  of  them  presented  a  claim  to  the  re- 
ceiver. Before  the  order  to  limit  the  time  for  the  presenta- 
tion of  creditors'  claims  was  made,  the  receiver  sent  his  chief 
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clerk  to  Fatman  &  Co.  The  clerk  opened  the  subject  of  his 
mission  to  a  member  of  that  firm,  and,  as  authorized  bv  the 
receiver,  offered  to  deliver  to  Fatman  &  Co.  the  stock  of  the 
New  York,  West  Shore  &  Buffalo  Railway  Company,  which, 
according  to  the  subscription  agreement,  was  to  go'  to  thera 
upon  the  completion  of  their  payments,  and  to  release  them 
from  the  remaining  pa^'ment  tor  bonds,  or,  if  they  preferred 
'  to  do  so,  allow  them  to  buy  $20,000  in  bonds  at  par,  then 
selling  for  a  little  more  than  50  cents  on  the  dollar,  and  give 
them  the  receiver's  due-bill  for  the  excess  of  the  cost  over 
Sio,ooo.  This  proposition  was  taken  into  consideration  by 
Fatman  &  Co.,  but  no  answer  was  sent  to  the  receiver.  Sub- 
sequently the  clerk  was  sent  to  the  firm  for  the  answer,  and 
was  told  that  it  had  not  yet  decided  what  course  it  would 
pursue.  At  neither  of  these  interviews  was  there  any  dis- 
closure of  the  appellants'  interest  in  the  subscription.  In  the 
meantime  the  settlement  proposed  to  Fatman  &  Co.  was 
offered  to  other  similar  subscribers  lor  bonds,  and  accepted 
by  them.  The  due-bills  given  in  such  settlements  were  sub- 
sequently treated  as  debts  of  the  construction  company,  and 
the  holders  of  them  were  paid  dividends  upon  them  after  the 
same  rate  that  other  unsecured  creditors  were  paid  upon 
their  claims.  At  a  later  time  the  appellants  sent  a  clerk  to 
the  receiver  to  obtafn  another  proposition  of  settlement,  but 
then  the  receiver  declined  to  make  one;  yet  his  chief  clerk 
intimated  that  the  settlement  previously  proposed  might  still 
be  accepted.  The  assets  in  the  receiver's  hands  consisted 
almost  entirely  of  securities  of  the  New  York,  West  Shore  & 
Buffalo  Railway  Company.  Among  them  he  held  200,355 
shares  of  the  capital  stock  of  that  company ;  its  bonds  of  the 
par  value  of  $10,000,000 ;  and  its  notes,  payable  upon  demand, 
for  over  $600,000.  Beyond  these  securities,  the  assets  he 
held  were  of  little  value. 

In  June,  1884,  suit  commenced  to  foreclose  the  first  mort- 
gage upon  the  railway,  and  the  road  was  placed  in  the  hands 
of  receivers.  This  suit  threatened  destruction  to  the  assets 
of  the  construction  company,  and  it  became  apparent  that, 
without  some  concert  of  action  upon  the  part  ot  all  parties 
interested  in  the  railway  company,  a  foreclosure  sale  for  a 
comparatively  nominal  sum  would  leave  the  company  with 
nothing  but  a  valueless  name,  and  fail  to  produce  anything 
for  its  creditors,  fii  this  emergency  the  defendant  applied  to 
the  court  in  which  the  foreclosure  was  pending,  and  obtained 
leave  to  intervene  in  the  suit,  and  then,  in  order  to  gain  delay, 
interposed  defenses.  At  the  same  time,  to  obtain  the  active 
assistance  and  co-operation  of  the  stockholders  of  the  con- 
struction company  by  securing  for  them  the  possibility  of  a 
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partial  payment  of  their  stock,  in  June,  1885,  he  called  ameet- 
ing  of  the  larger  creditors  of  the  construction  company,  and 
represented  to  them  the  situation  of  aflairs,  and  the  advantage 
of  a  compromise  of  their  claims  at  an  amount  which  would 
admit  of  a  dividend  out  of  the  assets  to  the  stockholders. 
The  result  of  these  overtures  to  the  creditors  was,  in  short, 
that  practically  all  of  them  except  the  appellants,  who  had 
not  presented  their  claim,  agreed  to  accept  one-half  of  their 
claims  in  full  satisfaction  of  them.  Lat«r  in  July,  the  banking 
house  of  Drexel,  Morgan  &  Co.,  in  New  York  city,  proposed 
a  scheme  to  the  holders  of  the  first  mortgage  bonds  of  the 
railway  company,  by  which,  upon  a  sale  of  the  railway  to  the 
New  York  Central  &  Hudson  River  Railroad  Company,  $o- 
cents  upon  the  dollar  of  their  holdings  would  be  paid.  The 
defendant  became  a  party  to  the  negotiations  of  Drexel,  Mor- 
gan &  Co,  with  the  New  York  Centra!  &  Hudson  River  Rail- 
road Company,  and,  by  means  of  the  co-operation  of  the  stock- 
holders and  creditors  of  the  construction  company,  sold  the 
assets  of  the  latter  company  for  $6,000,000  in  first  mortgage 
bonds  of  the  West  Shore  Railroad  Company,  the  purchaser 
at  the  foreclosure  sale  of  the  railway  of  ttie  New  York,  West 
Shore  &  Buffalo  Railway  Company  which  were  guarantied 
by  the  New  York  Central  &  Hudson  River  Railroad  Company. 
These  bonds  he  subsequently  disposed  of  for  a  fraction  less  than 
par,  and,  out  of  the  proceeds  01  sale,  was  enabled'to  pay  the 
crcditorsof  the  construction  company  the  full  amount  that  they 
had  agreed  to  accept  in  satisfaction  of  their  claims,  and  also 
to  pay  the  stockholders  of  the  same  company  31  per  cent,  of 
the  par  value  of  their  stock.  The  appellants  held  400  shares 
of  the  construction  company  stock,  and,  sharing  in  the  divi- 
dends to  stockholders,  they  are  entitled  to  anawill  receive 
31  per  cent,  of  its  value  from  the  defendant.  If  the  defend- 
ant had  not  compromised  with  the  creditors,  and  had  been 
able  to  realize  as  he  did  from  the  assets  in  his  hands,  the 
stockholders  would  not  have  had  5  percent,  upon  their  stock. 
He  has  now  in  his  hands  sufficient  assets  of  the  construction 
company,  in  the  shape  of  bonds  of  the  West  Shore  Railroad 
Company  and  undistributed  moneys,  to  pay  the  appellants' 
demand,  but  he  insists  that  they  have  neither  legal  nor  equi- 
table right  to  payment. 

The  appellants  claim  that  the  construction  company  should 
have  called  upon  them  for  the  final  payment  of  $io,oooon  the 
I2th  of  January,  1883,  and  that  upon   their  paying 
that  sum  they  would  have  been  entitled  to  receive  ^"f/™""' 
$20,000  in  first  mortgage  bonds  of  the  New  York,  „„t«. 
West  Shore  &  Buffalo  Railway  Company,  which 
were  then  worth  S14.3S0,  and  $50,000  of  the  capital  stock  of 
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the  same  company,  then  worth  $14,625  ;  that  the  total  value 
of  those  bonds  and  stock  was  then  $28,975,  from  which  the 
$10,000  to  be  paid  should  be  deducted,  leaving  the  balance 
$18,975,  which,  with  interest  from  January  12,  1883,  is  iheir 
claim.  The  first  difficulty  I  have  in  approving  this  claim  is 
with  the  arbitrary  date  upon  which  it  fixes  the  default — Jan. 
uary  12,  1883.  The  company  was  not  under  obligation  to  call 
the  final  payment  at  any  specified  time.  The  seven  months 
that  elapsed  between  the  firstandsecond  calls  was  acquiesced 
in  by  the  subscribers  as  proper,  and  following  that  period  a 
lapse  of  five  months  before  the  third  call  was  also  acquiesced 
in.  -I  fail  to  find  either  in  the  company's  necessities  or  prac- 
tice in  calling  for  payments,  or  in  the  terms  of  the  subscrip- 
tion, anything  to  justify  the  arbitrary  selection  of  January 
12,  1883,  as  the  time  for  the  last  call.  Nordol  think  that  any- 
thing had  been  shown  which  indicates  that  the  date  so  fixed 
was  a  reasonable  time  within  which  the  call  should  be  tnade,  if 
expiration  of  reasonable  time  can  avail  the  appellants  to  pay. 
The  terms  of  the  subscription  did  not  forbid  the  payment  by 
the  appellants  without  a  call  or  demand  upon  tnem  by  the 
company.  The  provision  for  calls  was  obviously  intended 
for  the  protection  of  subscribers  against  an  unexpected  de- 
mand. The  amount  of  each  call  was  limited,  and  the  com- 
pany was  pbliged  to  give  a  prescribed  notice  before  it  could 
compel  payment  or  forfeit  a  subscription ;  but  no  provision 
in  the  agreement  forbade  the  subscribers  paying  their  entire 
subscription  at  any  time,  and  demanding  of  the  compai\y  per- 
formance of  its  part  of  the  contract.  On  the  contrary,  the 
sixth  paragraph  of  the  subscription  agreement  required  the 
company  to  deposit  bonds  and  stock  to  the  amount  of  the  en- 
tire  subscription  in  advance  of  all  payments,  and  by  its  very 
terms  exhibits  that  the  company  was  to  be  ready  to  take  all 
cash  at  any  time,  and  that  the  calls  were  solely  lor  the  bene- 
fit of  the  subscriber.  It  was  within  the  appellant's  power, 
for  more  than  a  year  before  the  construction  company's  fail- 
ure, to  have  tendered  the  amount  unpaid  upon  its  subscrip- 
tion (Cook,  Stocks,  §  106 ;  5  Wait,  Act.  &  Def.  549  ;),  and  the 
testimony  shows  that  if  such  a  tender  had  been  made  then. 
and  performance  had  been  demanded,  the  construction  cora- 

Eanv  was  able  to  fully  perform  its  part  of  the  contract.  But 
oth  the  appellants  and  the  construction  company  remained 
inactive.  Neither  sought  to  put  the  other  in  default ;  neither 
made  cither  a  demand  or  a  tender. 

It  is  a  general  rule,  in  executory  agreements  for  the  sale 
of  chattels,  that  the  obligation  of  the  vendor  to  deliver,  and 
that  of  the  buyer  to  pay,  are  concurrent  conditions,  in  the  na- 
ture  of  mutual  conditions  precedent,  and  that  neither  can  en- 
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force  the  contract  against  the  other  without  showing  perform- 
ance, or  offer  to  perform,  or  averment  of  readiness 
and  willingness  to  perform,  upon  his  own  part-  2  B"I»"1«m- 
Benj.  Sales  (Corbin),  §  897.  I  am  unable  to  clistin-  ^",'^'^,1^|^ 
guish  this  case,  in  principle,  from  Hapgood  v.  Shaw,  orcbitttia. 
IDS  Mass.  276,  where  there  was  an  agreement  to 
deliver  some  guns  on  the  1  st  of  June  next,  or  when  the  delivery 
should  be  ordered  previous  to  that  date,  upon  payment  of  a 
balance  due.  Until  June  6th  the  selierdid  not  offer  to  deliver, 
or  demand  the  balance  to  be  paid,  and  the  buyer  did  not 
either  offer  to  pay,  or  demand  delivery.  On  June  6th  the 
seller  requested  the  buyer  to  take  the  guns.  Two  suits  were 
brought.  The  seller  sued  for  the  balance  due  upon  the  guns, 
and  the  bujxr  sued  to  recover  back  the  moneys  he  had  paid 
in  advance.  The  court  held  that  neither  party  was  in  default. 
Wells,  J.,  in  delivering  the  opinion  of  the  court,  said  :  "  If 
either  would  charge  the  other  upon  the  agreement,  he  must 
put  him  in  default.  He  must  show  a  refusal  by  the  other 
party  to  perform,  or  some  act  or  neglect  on  his  part  which 
may  be  regarded  as  equivalent  to  a  refusal.  Unless  excused 
from  performance  on  his  own  part,  where  the  refusal  of  the 
other  party  to  perform,  or  some  conduct  equivalent  to  a  re- 
fusal, he  must  show  that  he  has  offered  to  perform  his  part 
of  the  agreements,  or,  at  least,  that  he  gave  notice  of  his  read- 
iness to  perform,  or,  being  thus  ready,  requested  perform- 
aace  by  tne  other  party.  Failing  to  do  that,  he  cannot  charge 
the  mere  neglect  of  the  other  party  to  take  any  action  as  a 
refusal  to  perform  or  a  breach  of  the  agreement."  1  am  of 
opinion  that  at  the  time  of  the  insolvency  there  was  no  breach 
01  the  subscription  contract  upon  the  part  of  the  company  of 
which  the  appellants  could  take  advantage. 

Now,  coming  to  the  receiver,  it  is  perceived  that  his  prop- 
osition of  settlement  to  Fatman  &  Co,,  the  only  parties  ap- 
pearing bv  the  books  of  the  construction  company, 
or  known' to  him,  to  be  interested  in  their  subscrip-  "•"'"''*, 
tion,  was  substantially  an  offer  to  perform  the  con-  J^,''»«» '  " 
tract.  The;appellants  had  $10,000  to  pay,  for  which 
they  were  to  have  $20,000  in  bonds,  rated  at  par,  and  $50,000 
in  stock  at  par.  The  bonds  were  then  selling  at  a  little  more 
than  50  per  cent,  of  their  par  value ;  and  the  receiver  said  : 
"  Retain  your  ten  thousand  dollars,  and  go  into  the  market 
with  it,  and  buy  twenty  thousand  dollars'  worth  of  bonds, 
and  I  will  deliver  to  you  your  stock,  and  give  you  a  due  bill 
for  whatever  you  shall  pa)'  for  the  bonds  above  ten  thousand 
dollars,  and  you  shall  hereafter  receive  upon  that  due  bill  the 
dividends  which  shall  be  paid  to  other  creditors  of  the  com- 
pany ;  or,  if  you  prefer  it,  I  will  deliver  to  you  your  stock, 
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and  release  you  from  the  payment  of  the  ten  thousand  dollars, 
retaining  the  bonds  that  are  due  you."  According  to  the 
market  rates  then  prevailing,  the  acceptance  of  either  propo- 
sition of  the  receiver  would  have  entailed  but  trifling  loss 
upon  the  appellants.  They,  however,  ignored  the  proposi- 
tion, and,  instead  of  making  a  definite  demand  upon  the  re- 
ceiver, sent  a  clerk,  in  the  name  of  Fatman  &  Co.,  to,  il  pos- 
sible, draw  from  the  receiver  another  offer  of  some  kind.  At 
this  point  further  negotiations  respecting  the  claim  ceased. 
In  the  following  March  an  order  to  limit  the  time  within 
which  claims  might  be  presented  to  the  receiver  was  made, 
and  extensively  advertised  ;  but  the  appellants,  though  aware 
of  the  limitation,  suffered  the  time  limited  to  pass  without 
presenting  any  claim  to  the  receiver.  But  after  the  limita- 
tion had  e.ypired  more  than  sixteen  months,  and  after  other 
creditors  had  accepted  50  per  cent,  ot  their  claim  in  iull  pay- 
ment of  them,  and  after  the  appellants  had  themselves  either 
become  entitled  to  or  actually  derived  advantage  from  the 
compromise  with  those  creditors  in  the  shape  of  a  substantial 
dividend  upon  the  stock  ol  the  construction  company  which 
they  held,  they  applied  for  leave  to  present  their  claim  to  the 
receiver,  and,  two  years  after  his  appointment,  make  their 
first  demand.  The  court,  notwithstanding  the  laches  and 
questionable  conduct  of  the  appellants,  allowed  them  to  pre- 
sent their  claim,  but  merely  for  the  purpose  of  investigation; 
expressly  reserving  the  right  to  refuse  to  admit  it,  wholly  or 
partially,  to  a  di.viaend.  as  justice  and  equity  might  require. 
The  appellants  do  not  now  ofler  to  pay  the  receiver  the  last 
installment  ol  their  subscription.  They  have  never  put  them- 
selves in  position,  either  with  the  construction  company  or 
with  him,  to  Ic^jally  claim  a  breach  of  the  subscription  agree- 
ment. They  therefore  stand  without  legal  right.  What 
right  have  they  in  equity  and  justice  ?  I  think  precisely  that 
which  the  receiver  offered  them  immediately  after  his  appoint- 
ment; that  which  was  was  accepted  by  others  who  were  in 
a  situation  simitar  to  the  one  now  occupied  by  them.  The 
appellants  have  retained  their  $10,000.  With  it  and  $650 
(the  proofs  show  that  the  market  for  the  bonds  at  that  time 
was  53^  cents  on  the  dollar),  they  might  have  purchased  §20.- 
000  in  bonds.  The  receiver  should  pay  them  the  same  divi- 
dend upon  theS65o  excess  over  the  $10,000  that  he  paid  other 
creditors,  that  is,  50 per  cent  or  $325.  And  he  should  deliver 
to  them  50osharesof  thecapital  stock  of  the  New  York,  West 
Shore  &  Buffalo  Railway  Company.  He  has  the  stock,  and 
is  able  to  make  such  delivery.  It  is  true,  the  stock  is  now 
substantially  valueless;  but  the  company  is  not  extinct. 
Costs  will  not  be  allowed  to  either  party. 
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Contracttof  Subtcription  to  Railway  Bond t.— See  Pettibone  v.  Toledo, 
C.  4  St.  L.  R.  Co.  (Mass.).  36  Am.  &  Eng.  R.  Cas.  227. 
Fictitious  increats  of  Indebted  nan — Validity  of  Bondi— Conttitutional  Pro- 

vision. — The  provision  of  ihe  Pennsylvania  Const,  §  7.  ait.  16,  protiibiting 
the  fictitious  increase  of  corporate  indebtedness,  docs  not  apply  to  the  sale 
of  the  mortage  bonds  of  a  railroad  company  lor  which  it  receives  the 
money  from  innocent  purchasers  at  par.  for  construction  and  equipment ' 
the  debt  is  not  Actitious  though  the  securities  may  turn  out  to  be  larpfely 
so.  Fidelity  Ins.  T.  &  S.  D.  Co.  v.  Western  Pennsylvania  &  S.  C.  R.  Co., 
138  Pa.  St.  494- 

Extension  and  Time  of  Payment  of  Interest  on  Bonds. — In  the  case  of  Mc- 
Clelland V.  Norfolk  Southern  R .  Co.,  1 10  N.  Y.  469,  the  defendant  executed 
a  mortgage,  providing  that,  on  default  for  six  months  in  the  interest  on  the 
bonds  secured,  the  principal  should  become  due,  at  the  option  of  the  trus- 
tees, and  a  majority  in  interest  of  the  bondholders  might  mstruct  the  trus- 
tees to  sell  the  property,  or  to  reverse  their  election,  and  extend  the  time 
of  payment  of  tne  interest,  but  that  the  action  of  the  trustees  or  the  bond- 
holders, in  case  of  a  default,  should  not  aflect  any  subsequent  default. 
Netii.  that  a  majority  of  the  bondholders  could  not  extend  the  time  of  pay- 
ment of  interest  until  after  a  default  therein  of  six  months. 

Decree  Cancelling  Bonds  and  Mortgage— Action  by  Bondholdere  and  An- 
other Company  Charging  Fraud  In  Obtaining — Sufficiency  of  Allegations. — A 
decree  in  equity,  cancelling  bonds  of  one  railroad  corporation  and  a  mort- 
gageol  a  second  railroad  corporation  of  its  property  to  secure  their  pay- 
meat,  upon  a  bill  filed  by  the  latter  against  the  former  and  the  trustee 
under  the  mortgage,  binds  all  the  bondholders,  unless  obtained  by  fraud. 
And  a  bill  afterwards  filed  by  bondholders  not  personally  made  parties  to 
that  suit  against  those  two  corporations  and  a  third  railroad  corporation 
alleged  to  claim  a  right  in  the  property,  by  purchase  or  otherwise,  prior  to 
the  lien  of  the  bondholders,  charging  fraud  and  collusion  in  obtaining  that 
decree,  cannot  be  maintained  without  proof  of  the  charges,  if  the  second 
and  third  corporations,  by  pleas  and  answers  under  oath,  fully  and  explic- 
itly deny  them,  and  aver  that  the  third  corporation  had  since  purchased 
the  property  in  good  faith  and  without  knowledge  or  notice  of  any  fraud 
or  irregularity  in  obtaining  the  decree.  Beals  v.  Illinois,  Mo.  &  Tcjc.  R. 
Co.,  133  U.  S.290. 

Pacific  Railroad  Bond*— Payment  of  Percentage  to  United  States— What 
Con(titute>  Current  Expenses. —  In  United  States  v.  Central  Pacific  R.  Co.. 
138  U.  S.  34.  it  was  held  that  since  the  passage  of  the  act  of  May  7,  i373, 
KJ  Stat.  j8,  chap.  96,  §  I,  (the  Thurmanact),  the  sums  expended  by  the 
Central  Pacific  R.  Co,,  for  betterments  and  improvements  on  its  road,  its 
buildings  and  equipments,  whereby  the  capital  of  the  company  invested  in 
its  works  is  increased  in  permanent  value,  are  not  to  be  regarded  as  part 
of  its  current  expenses  to  be  deducted  from  its  gross  receipts  in  reaching 
and  determining  the  amount  of  the  net  earnings  upon  which  a  percentage 
is  to  be  paid  to  the  United  States.  The  case  of  Union  Pacific  R.  Co.  v. 
United  States,  99  U.  S,  402,  distinguished  from  this  case. 

f^oreetotu re— Purchase  of  Road  by  Bondholders — Exercise  by  Bondholder 
ofOption  to  Come  in. — In  1859  a  bill  was  filed  to  foreclose  a  morgiipe  given 
by  the  Northwestern  R.  Co.,  the  decree  entered  thereon  authorizing  such 
bondholders  as  should  become  purchasers  to  pay  their  bids  in  bonds.  The 
railroad  was  purchased  by  Hirst  for  certain  bondholders,  and  a  master  was 
appointed  to  report  distribution  and  the  form  of  the  conveyance.  The 
master  reported  that  Hirst  purchased  on  behalf  of  certain  bondholders 
named,  not  including  plaintiff,  and  of  such  others  as  might  wish  to  join  in 
the  purchase  and  pay  their  proportions  of  the  purchase  money  and  ex- 
penses, and  that  the  property  was  bought  to  sell  again  in  such  i 
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three-founhs  of  the  bondholders  should  direct.  The  master  also  reported 
a  form  of  deed  to  Hirst  in  which  it  was  recited  that  it  was  in  trust  for  all 
the  bondholders.  In  April,  i860,  in  pursuance  of  the  direction  of  three- 
fourths  of  the  bondholders.  Hirst  conveyed  to  the  West  Penna.  R.  C)„  or- 
ganised by  the  purchasing  bondholders  to  succeed  the  N.  R.  Co..  "free 
and  discharged  from  all  and  every  trust  whatever."  The  act  incorporat- 
ing the  W.  P.  R.  Co.,  recited  that  said  company  was  composed  of  persons 
named,  and  "  all  others  who  hold  mortgage  bonds,"  but  the  preamble  set 
out  the  deed  to  Hirst  "  in  trust  for  all  the  bondholders  who  participated 
in  the  said  purchase,"  and  that  it  was  desirable  "  to  reimburse  the  said 
bondholders  for  their  expenditure  of  money  and  labor."     In  1S39,  the 


plaintill,  as  surviving  partner  discovered  among  the  assets  of  the  firm,  a 
N.  R.  Co.  bond,  which  by  its  terms  was  convertible  into  stock,  and  brought 
•mpsi't  against  the  W.  P.  R.  Co.,  to  recover  for  their  refusal  to  exchange 


said  bond  into  stock  of  the  W.  P.  R.  Co.  Plaintiff  claimed  that  Hirst  took 
as  trustee  for  all  the  bondholders  of  the  N.  R.  Co.,  and  that  the  convey- 
ance to  the  W.  P.  R.  Co.,  was  really  with  the  agreement  that  said  company 
assumed  Hirst's  duties  as  such  trustee,  and  that  the  W.  P.  R.  Co.,  was 
therefore  bound  to  make  the  exchange  demanded.  J/e/ii,  that  it  was  dear. 
from  a  consideration  of  the  foreclosure  decree,  the  deeds  to  and  from  Hirst, 
the  master's  report  and  the  act  incorporating  the  W.  P.  R,  Co.,  that  the 
plaintill  had  merely  an  option  to  participate  in  the  new  venture,  by  coming 
m  within  a  reasonable  time  and  sharing  in  the  expenses  and  risk.  Hirst's 
duty,  notwithstanding  general  expressions  in  the  deeds  and  the  act  of  as- 
sembly, was  to  distribute  stock  to  such  bondholders  as  participated  m  the 
original  purchase  or  subsequently  exercised  their  option  to  come  in,  and 
the  last  chance  to  exercise  such  option  was  when  the  deed  was  made  to 
the  W.  P.  R.  Co.  clear  of  all  trusts.  Landis  v.  West  Pennbylvania  R.  Co,, 
133  Pa.  St.  579- 

Party  Advancing  Money  to  Takeup  Cou pom— Validity  of  Arrangemtnt  With 
Mortgagor.^A  private  arrangement  by  a  third  party  with  the  mortgagor, 
whereby  such  party  advances  money  to  pay  the  interest  coupons  of  mort- 
gage bonds  which  are  subsequently  presented  and  paid,  to  the  effect  that 
such  transaction  shall  be  treated  asa  purchase  of  the  coupons  by  the  party 
advancing  the  money,  is  not  enforceable  against  bondholders.  Fidelily 
Ins.  T.  &S.  D.  Co- w.  Western  Pennsylvania  &  S.C.  R.Co,,  138  Pa.St.494- 

OverdusCouponi— Right  to  Prafersnes  (n  Payment— Overdue  coupons 
detached  from  bonds  before  sale  which  remain  the  property  of  the  com- 
pany which  issued  tlie  bonds  are  not  entitled  to  preference  in  payment  in 
the  hands  of  an  assignee  over  the  coupons  sold  ijy  the  company  with  the 
bonds,  and  subscqucntlv  falling  due.     Wood  -v.  Guarantee  Trust  &  S.  D. 

Co.;  128  u.  s.  416, 

Right  of  Bondholder  to  be  Made  Party  to  Proceeding*  by  Company  to  DIr 
(olva  Injunction.— Gen.  St.  Conn,  g  887,  provides  that  where  a  person  not  a 
party  has  an  interest  or  title  which  a  judgment  will  affect,  the  court,CHi 
application,  shall  make  him  a  party.  Section  1288  provides  that  anv  per- 
son interested  in  or  affected  by  an  injunction  may  appear  and  be  heard 
with  regard  to  granting  or  dissolving  the  same.  HM,  that  a  bondholder 
of  a  street  railroad  company,  which  has  instituted  proceedings  to  dissolve 
an  injunction  forbidding  it  to  lay  its  tracks  in  a  street,  is  not  entitled  to  be 
made  a  party  to  such  proceedings,  it  not  appearing  that  he  could  introduce 
anv  new  facts  or  principles,  or  that  the  company  was  not  making  a  Aww 
fiite  and  adequate  defense  of  its  rights.     In  re  Ferris,  56  Conn,  396. 

Municipal  Aid  Bonds— Amendment  of  Charter  so  at  to  Provide  for  Pqr 
ment  from  Proceeds  Arising  from  Sale.— Under  Gen,  St.  Ky.  chap.  68,  {S. 
which  reserves  to  the  legisUiiure  power  to  amend  or  repeal  any  corporate 
charter  granted  by  it,  ■  provided  that  no  amendment  orrepealshall  impair 
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other  rights  previously  vested,"  the  legislature  has  no  power  to  amend 
the  charter  of  a  railroad  corporation  so  as  to  direct  that  the  proceeds 
arising  from  the  lease  or  sale  of  the  road  shall,  after  paying  the  corporate 
debts,  be  applied  in  payment  of  municipal  bonds  given  in  exchange  for 
corporate  stock  issued  to  the  municipality,  since  such  application  of  the 
corporate  funds  would  be  unconstitutional,  as  inierfering  with  the  vested 
rights  of  the  other  stockholders.  Such  application  of  the  corporate  funds 
is  not  validated  by  the  fact  that  the  corporation  has  indorsed  the  bonds, 
since  such  indorsement  does  not  make  the  corporation  the  principal  debtor. 
Hill  V.  Glasgow  R.  Co.,  41  Fed.Rep.  610. 


Pittsburgh  &  Western  R.  Co. 

{7J7  J>a.  St.srj.) 

Forecloture  of  Morlgago— Liability  of  PurchatWig  Company— Conitractlon 
of  D»cr«8, — A  decree  directing  a  judicial  saie  of  the  franchises,  etc.,  of  a 
railroad  company  provided  :  "  Any  purchaser  »  »  •  shall  take  *  • 
*  subject  to  all  unpaid  purchase  money  for  &ny  of  the  lands  or  rights  of 
way  herein  referred  to,  as  well  as,  also,  all  unpaid  claims  of  landowners  for 
damages  for  property  taken,  injured,  or  destroyed,  in  the  construction  of 
the  railroad:"  Heid.mAla.  judgment  against  the  company,  whose  franchises 
were  thus  sold,  before  the  sale,  for  wrongfully  entering  on  plaintiff's  land, 
and  constructing  its  road,  cannot  be  recovered  in  assumpsit  against  the 
purchasing  company,  especially,  when  after  the  judgment,  and  before  the 
sale,  the  plaintiS  had  granted  a  right  of  way  to  the  old  company. 

Appeal  from  Clarion  County  Court  of  Common  Pleas. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court 
below. 

"There  is  no  controversy  that  the  plaintiff  in  1881  was 
owner  of  the  land  at  the  time  the  Pittsburgh,  Bradford  & 
Buffalo  Railroad  Company,  the  defendant's  predecessor,  was 
incorporated,  on  which  such  company  entered,  located,  con- 
structed, and  operated  a  railroad,  ft  does  not  appear  the 
locating  company,  or  the  defendant  succeeding  to  its  rights, 
made  any  eSort  to  gain  the  plaintiff's  consent  for  entry  on  her 
land,  or  that  any  bond  for  the  damage  was  tendered,  filed,  or 
approved  by  the  court,  as  provided  by  law.  It  appears  also 
that  some  time  prior  to  January  1,  1884.  the  road,  stock,  and 
franchises  of  the  Pittsburgh,  Bradford  &  Buffalo  Railroad 
Company  were  transferred  to  and  vested  in  the  Pittsburgh  & 
Western  Railroad  Company;  that  thereafter  this  last  men- 
tioned company  took  possession  of  and  operated  the  railroad, 
so  constructed  on  plaintiff's  land,  up  to  June  8, 1887.  August  5, 
1886,  the  plaintiff  brought  an  action  of  trespass  against  the  Pitts- 

46  A.  4  E.  R.  Cas.— 23 
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burg  &  Western  Railroad  Company.  (No.  376,  of  August  term 
1 S36,)  to  recover  damages  sustained  by  such  construction  and 
operation  of  a  railroad  on  her  lands.  Judgment  was  recovered 
in  this  action  before  arbitrators,  and  no  appeal  ever  taken.  * 
*  *  April  23,  1887,  a  decree  of  sale  was  made  by  the  cir- 
-cuit  court  of  the  United  States  for  the  western  district  of 
Peansylvania,  in  a  proceeding  in  equity,  wherein  the  Mercan- 
iile  Trust  Company  was  plaintiff,  and  the  Pittsburgh  &  West- 
ern Railroad  .Company  defendant.  A  commissioner  was  ap 
pointed  by  such  court  to  make  the  sale,  subject  to  certain 
specific  conditions,  among  which  were  the  following :  '  Any 
])urchaser  claiming  under  any  sales  made  under  this  decree 
'■shall  take  and  hold  the  railroad  or  railroads,  or  any  part 
thereof,  sold  under  and  in  pursuance  hereof,  subject  to  all  un- 
'paid  purchase  money  for  any  of  the  lands  or  rights  of  way 
herein  referred  to,  as  well  as  also  all  unpaid  claims  of  land- 
owners  for  damages  for  property  taken,  injured,  or  destroyed 
in  the  construction  of  the  railroad  or  railroads,  or  any  part 
thereof,  or  of  any  of  the  works  appurtenant  thereto  or  con- 
nected therewith,  whether  or  not  the  said  defendant  com. 
pany,  or  any  of  the  constituent  companies  aforesaid,  have 
secured  to  such  claimants  the  payment  of  such  damages  by 
giving  or  filing  its  bond  or  bonds,  with  surety,  as  provided 
by  law;  the  purchaser  or  purchasers  hereunder,  or  parties 
claiming  by,  through,  or  under  them,  assuming  by  such  pur- 
chase the  payment  of  such  claims  aforesaid."  '  ' 

John  W.  Reed  and  Harry  R.  WiUon,  attorneys  for  plaintiff. 

W.  H.  Ross  and  W.  L.  &  Don  C.  Corbett,  attorneys  for  de- 
fendant. 

,  MiTCTtELL,  J.— The  plaintiffs  statement  is  defective  in  not 
exhibiting  the   full  record  of  the  suit  in  the  circuit  court  of 

the  United  States,  on  which  the  right  to  recover 
fr"'i(r*~  sg^inst  the  present  defendant  depends.  The  pro- 
■i>M»iit.       cedure  act  of  1887,  in  express  terms,  requires  the 

statement  to  be  accompanied  by  copies  of  all  notes, 
contracts,  etc.,  and  the  excepted  cases  where  "  particular  ref- 
erence "  to  records  is  sufficient  are  confined  to  records  in  the 
■county  where  suit  is  brought.  The  importance  of  such  copies 
is  well  exemplified  in  the  present  case.  The  decree  of  the 
■circuit  court  requires  the  purchaser  at  the  sale  to  take  subject 
f  o  "  all  unpaid  purchase  money  for  any  of  the  lands  or  rights 
of  way  herein  referred  to."  What  are  so  referred  to,  we  can 
only  conjecture.  For  all  that  appears  in  the  statement,  they 
may  be  specially  described  lands  and  rights  of  way,of  whicn 
plaintiff's  is  not  one. 

But,  irresi)cct)ve  of  the  incompleteness  of  the  statement,  it 
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discloses  no  cause  of  action.  The  claim  is  made  against  one 
corporation,  on  a  judgment  against  another.  What  j, 
is  the  basis  of  liability  ?  Not  a  lien  on  land,  for  as  «(.tio»-p»r- 
to  the  particular  land  in  question  it  was  and  is  the  thutv  «*- 
plaintifi'sown,  and  the  Pittsburgh  &  Western  Rail-  P»»r»»t 
road  Company  had  no  title  on  which  a  lien  could  '"*'*■ 
fasten ;  and  as  to  any  other  land  of  the'Pittsburgh  &  Western 
Railroad  Company,  which  the  judgment  mightTiave  grasped, 
the  lien  was  discharged  by  the  sale.  It  is  plain,  therefore, 
that  the  present  defendant  is  only  liable,  if  at  all,  by  the  de- 
cree ol  the  circuit  court,  and  the  terms  of  the  sale  under 
which  its  title  accrued.  It  is  not  necessary  to  discuss  the 
authority  of  the  circuit  court  to  impose  the  terms  it  did  as  to 
the  sale.  The  purchaser,  and  those  in  privity  with  him,  are 
in  no  position  to  question  the  terms  wtiich  they  agreed  to 
when  they  bought.  But  the  decree  was  out  of  tne  usual 
course  of  judicial  sale,  and  in  derogation  of  the  general  prin- 
ciple that  purchasers  at  such  sales  take  the  land  discharged, 
or  subject  only  to  such  known  and  ascertainable  liens  as  are 
expressly  preserved.  We  must  therefore  examine  the  decree 
to  see  that  its  effect  is  not  pushed  beyond  its  intended  limits. 
The  language  is:  "Any  purchaser  *  *  *  shall  take  * 
*  *  subject  to  all  unpaid  purchase  money  for  any  of  the 
lands  or  rights  of  way  herein  referred  to,  as  well  as  also  ail 
unpaid  claims  of  landowners  for  damages  for  property  taken; 
injured,  or  destroyed  in  the  construction  of  the  railroad,"  etc. 
All  that  is  included  in  the  language  is  what  is  commonly 
known  as  "  land  damages,"  to-wit,  compensation  to  the  own-  , 
ers  of  the  land  over  or  along  which  the  railroad  is  constructed 
for  the  injury  to  their  land  by  such  construction,  and  the  right 
of  action  is  given  in  the  words  of  the  constitution  to  all  own- 
ers of  land,  lor  "property  taken,  injured,  or  destroyed  by  the 
construction."  Such  damages  form  a  well  known  class,  hav- 
ing certain  features  peculiar  to  themselves,  such  as  express 
protection  by  name  in  the  constitution,  exemption  from  or- 
dinary statutes  of  limitation,  etc.  This  is  the  class  of  claims 
which  the  decree  imposes  upon  the  purchaser.  It  is  notsaid 
that  he  shall  take  subject  to  the  debts  or  judgments  of  the  old 
company  generally,  as  for  goods  furnished  or  services  ren- 
dered, or  Tor  negligence  or  trespasses,  but  only  for  the  par- 
ticular class  of  obligations  clearly  indicated.  The  claim  of 
the  plaintiff  is  for  a  debt  of  the  old  company  on  a  general 
judgment  for  damages  by  trespass.  It  is  on  the  same  legal 
looting  as  to  the  purchaser,  the  present  defendant,  as  a  judg- 
ment wr  damages  for  burning  plaintiff's  barn,  or  running  over 
his  cattle.  It  is  not  in  any  legal  sense  for  land  taken,  or  right 
of  way  acquired.    The  purchaser's  claim  for  compensation  in 
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that  regard  was  the  same  alter  this  judgment  as  before.  It 
is  this  feature  which  distinguishes  the  present  case  from 
Western  Pa.  R.  Co.  v.  Johnston,  59  Pa.  St,  290,  and  Bufialo, 
N.  Y.  &  P.  R.  Co.  V.  Harvey,  107  Fa.  St.  319,  26  Am.  &  Eng. 
R.  Cas.  642.  Those  were  cases  of  damages  for  land  taken  m 
the  construction  of  the  railroad,  and  in  the  former  the  charter 
of  the  defendant  expressly  made  such  damages  a  perpetual 
Hen  until  paid.  We  are  therefore  of  opinion  that  the  claim 
of  plaintiS  belongs  to  the  class  of  general  debts  of  the  Pitts- 
burgh &  Western  Railroad  Company  which  were  not  covered 
by  the  terms  of  the  decree  of  the  circuit  court,  and  for  which 
e  defendant  is  not  liable.  Even  if  this  conclusion  were 
doubtful  upon  the  terms  of  the  decree,  (which  we  do  not  re- 
gard it,)  it  would  be  made  clear  by  the  fact  set  forth  in  the 
affidavit  of  defense  that  the  plaintiff  granted  the  right  of  way 
to  the  Pittsburgh  &  Western  Railroad  Company  after  the 
judgment  for  the  trespass,  and  before  the  sale.  It  is  true  the 
agreement  did  not,  so  far  as  appears  here,  release  the  dam- 
ages for  the  previous  trespass  of  the  defendant  in  the  judg- 
ment. That  claim  still  remained  good  against  the  trespasser. 
But  it  severed  the  past  trespass  from  the  future  lawful  occu- 
pation, and  gave  the  old  company  an  ynquestionable  title  to 
a  right  of  way,  to  which  the  purchaser  succeeded.  At  the 
time  of  the  sale,  therefore,  the  plaintiff  had  no  claim  for  any 
"  unpaid  purchase  money,  or  right  of  way,"  and  no  right  of 
action  to  which  the  purchaser  became  subject.  Judgment 
reversed. 

Liability  of  Purchatar  at  For»cloture  8«le  to  Compsntate  Landow^.— 
See  Rio  Grande  &  E.  P.  R,  Co.  v.  Ortiz  (Tex.),  44  Am.  &  Eng.  B.  Cas.  67, 
note  ^^* 


New  York,  Lake  Erie  &  Western  R.  Co. 

{122  New  York,  /p/.) 

Pottetsion  of  L«aMho<d  Pramius  by  Company  Purchaiing  at  Foraelotura 
Sale— Presumption  of  Law— Payment  of  Rent.— Where  a  person,  other  than 
the  lessee,  is  shown  to  be  in  possession  of  leasehold  premises,  the  law  pre- 
sumes that  the  lease  has  been  assigned  to  him  by  a  sufEcient  instrumeni; 
but  there  is  no  presumption  that  the  person  in  possession  has  entered  into 
any  express  covenant  to  pay  rent,  so  as  to  make  himself  liable  through 
privity  of  contract  or  otherwise  than  through  privity  of  estate.  But  lie 
party  in  possession  is  legally  and  equitably  chargeable  with  the  payment 
of  the  rent  reserved  for  such  time  as  he  continues  to  occupy  the  property. 
These  principles  applied  when  a  railroad  was  sold  under  foreclosure,  and 
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a  new  corporation  acquired  all  its  property  except  a  leased  line  which  was 
not  included  in  the  property  transferred,  but  which  the  new  company  took 
possession  of  and  operated.  The  new  company  is  regarded  as  the  assignee 
ol  the  lease  and  hable  for  the  rent  which  the  original  lessee  had  agreed  to 
pay.  and  which  was,  in  this  case,  the  interest  on  the  bonds  of  the  leased  line. 
Same — Agreement  of  Purchasing  Company  with  Leitor — Rights  of  Bond- 
helderv— The  mortgage  bondholders  of  a  railroad  company  which  has  been 
leased  to  another  company  have  no  lien  upon  the  rents  under  such  lease 
until  ihey  elect  to  take  possession,  or  move  for  a  receiver ;  the  rents  belong 
to  the  lessor  company  who  may  contract  as  it  chooses  with  the  assignee 
of  the  lease.  Accordingly,  where  a  railroad  company  takes  possession 
of  a  line  of  road  leased  to  a  company  whose  property  it  has  acquired  under 
a  foreclosure  sale,  and  continues  to  operate  the  leased  road  under  an 
agreement  made  between  it.  the  lessor,  and  the  lessee,  to  the  effect  that 
it  should  not  thereafter  pay  the  interest  upon  the  bonds  of  the  lessor  com- 
pany which  constituted  the  rent,  so  long  as  this  agreement  remained  in 
force, the  company  making  the  agreement  is  relievedfrom  liability  to  make 
such  payment. 

Appeal  by  both  parties  from  a  judgment  of  the  general 
term  o(  the  supreme  court  in  the  fifth  judicial  department, 
modifj'ing  a  juagment  entered  upon  the  decision  of  the  court 
at  speciaiterm.  Action  to  foreclose  a  trust  deed  in  the  na- 
lure  of  a  mortgage  executed  by  a  railroad  company  to  secure 
the  payment  01  its  bonds.     Certain  railroad  corporations,  or- 

fanized  severally  under  the  names  of  the  Erie  &  Genesee 
'alley  Railroad  Company,  the  Erie  Railroad  Company,  and 
the  New  York,  Lake  Erie  &  Western  Railroad  Company,  are 
herein  referred  to,  respectively,  as  the  Genesee  Valley  Com- 
pany,  the  Erie  Company,  and  the  appellant  company.  The 
mortgage  sought  to  oe  forecioscd  was  executed  June  20, 1871, 
by  the  Genesee  Vallev  Company  to  the  plaintiffs  and  one 
Lockwood,  as  trustees  for  the  bondholders,  to  secure  the  pay- 
ment of  certain  bonds,  concurrently  issued,  to  the  amount  of 
$120,000  of  principal,  due  July  i,  1886,  and  the  interest  cou- 
pons attached,,  due  successively  on_  the  ist  days  of  January 
and  July  in  each  year.  The  mortg'age  provided  that,  if  the 
interest  on  the  bonds  remained  unpaid  for  six  months,  the 
whole  amount  of  principal  and  interest  should  be  due  and 
payable,  and  the  mortgagees  might  take  possession.  Novem- 
ber I,  1871,  the  Genesee  V  alley  Company  leased  its  road,  and 
all  the  rights,  powers,  and  privileges  appurtenant  thereto,  to 
Lauren  C.  Woodruff  for  the  unexpired  term  of  its  charter, 
which  was  for  100  years,  and  of  any  renewals  thereof,  the 
lessee  "paying,  or  causing  to  be  paid,  therefor  the  bonded 
debt  of  $120,000,  whenever  the  same  shall  become  due,     *     * 

*  and  also  all  lawful  taxes     *     *     *     and  assessments;     * 

*  *  in  case  of  pavment  of  the  bonds  by  the  party  of  the 
first  part,  (Woodruff,)  or  the  Erie  Railway  Company,  there- 
after the  annual  rent  to  be  one  dollar,  and  taxes."     Tne  lessee 
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expressly  covenanted,  among  other  things,  to  operate  the 
road  as  a  first-class  railroad ;  to  pay  the  interest  on  the  bonded 
debt,  and,  upon  its  mnturity,  to  pay  the  principal,  or  provide 
for  a  renewal  of  the  loan  ;  to  complete  the  road  from  Dans- 
ville  to  a  connection  with  the  Erie  Railway ;  to  keep  it  and 
its  appurtenances  in  repair;  to  indemnify  the  lessor  against 
all  suits,  damages,  and  costs ;  and,  upon  the  expiration  or 
other  sooner  determination  of  the  term  granted,  to  surrender 
the  demised  property  in  as  good  condition  as  when  received, 
ordinary  wear  and  use  excepted.  The  various  covenants 
were  made  binding  upon  the  successors  and  assigns  of  the 
respective  parties.  November  8,  1871,  said  Woodruff  leased 
the  same  property  to  the  Erie  Company  by  an  instrument 
containing  substantially  the  same  covenants  and  conditions. 
February  4,  1874,  the  Erie  Company,  being  then  in  posses- 
sion of  the  railroad  and  property  covered  by  said  leases, 
executed  a  mortgage  thereon,  as  well  as  upon  other  property, 
to  the  Farmers'  Loan  &  Trust  Company  to  secure  the  pay- 
mcnt  of  bonds  tn  the  amount  of  $40,000,000.  The  interest 
coupons  outstanding  against  the  Genesee  Valley  Company 
up  to  and  including  those  falling  due  January  i,  1875,  were 
paid  by  the  Erie  Company,  whicn  shortly  after  that  date  be- 
came embarrassed,  and  thenceforward  iailed  to  comply  with 
that  condition  ot  its  lease  which  required  payment  of  inter- 
est. In  May,  1875,  the  people,  through  the  attorney  general, 
commenced  an  action  to  dissolve  the  corporation ;  and,  on 
the  26th  of  that  month,  Hugh  J.  Jewett,  who  was  then  the 
president  of  the  Erie  Company,  was  appointed  receiver  of  its 
property  and  franchises,  and  took  possession  of  the  same,  in- 
cluaing  the  property  covered  by  the  lease  from  Woodruff. 
In  June,  1875,  the  Farmers'  Loan  &  Trust.  Company  com- 
menced an  action  to  foreclose  its  said  mortgage;  and, on  the 
15th  of  the  same  month,  said  Jewett  was  appointed  receiver 
in  that  action  also.  From'  May,  1875,  until  April,  1878,  when 
the  Erie  Company  was  reorganized,  the  railroad  of  the  Gene- 
see Valley  Company  was  operated  as  a  part  of  the  Erie  sys- 
tem ot  railroads  by  said  receiver,  who  took  and  retained  the 
receipts  and  profits,  all  of  which  he  was  authorized  to  do  by 
orders  of  the  court  which  appointed  him.  In  like  manner, 
he  was  further  authorized,  in  nis  discretion,  to  pay  rent  due 
and  to  become  due  upon  the  leases  held  by  the  Erie  Compan}', 
"in  manner  and  form  as  provided  in  such  leases  respect- 
ively;" but  he  was  not  required,  as  the  court  further  said 
in  its  order,  to  adopt  and  confirm  any  such  leases  that,  upon 
due  inquiry,  he  should  find  not  to  be  advantageous  to  all  par- 
ties in  interest.  November  7,  1877,  a  decree  was  made  fore- 
closing the  mortgage  to  the  Farmers'  Loan  &  Trust  Com- 
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pany,  which,  after  reciting,  among  other  things,  that  some  ol 
the  leasehold  interests  covered  by  said  morigage  are  '•  bur- 
densome, unprofitable,  and  worthless,"  adjudged  that  the 
property  "  mortgaged  or  intended  so  to  be  "  should  be  sold 
fay  a  referee  in  one  parcel,  subject  to  all  liens  prior  to  the  date 
01  the  mortgage,  but  that  the  plaintiff  should  "  be  at  liberty 
to  abandon  and  disclaim,  at  any  time  before  the  sale,  any- 
leasehold  estates  or  interests,  embraced  or  included  in  the 
mortgage,  not  deemed  to  be  valuable,  by  giving  notice  of  suchi 
abandonment  and  disclaimer  to  the  referee  in  writing;  and 
the  referee  shall  not  expose  for  sale  the  leasehold  estates  and 
interests  so  abandoned  and  disclaimed  as  part  of  the  mort- 
gaged premises,"  The  decree  further  provided  that  all  lease- 
hold estates  and  interest  sold  by  the  referee  as  part  of  the 
mortgaged  property  should  be  sold  subject  to  the  terms  and 
provisions  of  the  leases  and  contracts  under  which  they  were 
held,  The  referee  was  authorized  to  do  all  things  needful 
and  proper,  and  take  all  measures  deemed  judicious  and  nec- 
essary to  expose  the  property  for  sale  in  such  a  manner  as  to 
command  the  highest  price.  The  receiver  was  directed  to  as- 
sign to  the  purchasers  of  the  mortgaged  premises,  upon  their 
request,  all  executory  contracts  of  tne  Erie  Company ;  but  such' 
purchasers,  as  the  decree  further  provided,  should  "not  be  re- 
quired to  assume  any  contracts  of  the  defendant  company  en- 
tered into  before  the  appointment  of  the  receiver,  and  all  sucb 
contracts  not  so  assumed  by  such  purchaser  *  *  *  shall 
be  reassigned  by  the  receiver  to  the  said  defendant  company."" 
It  was  further  adjudged  that,  if  a  purchase  should  be  made 
under  the  reorganization  act,  (Laws,  1874,  chap,  430,)  the  pur- 
chaser should  take  title  subject  to  all  the  lawful  provisions 
of  the  plan  and  agreement  of  reorganization,  and  that  he- 
should  be  fully  vested  with  the  property  and  premises  sold 
in  pursuance  of  the  judgment.  The  property  "authorized 
to.be  soid"  under  the  decree  included  "terms  and  remaind- 
ers of  terms,  franchises,  *  *  *  leasehold  estates,  con- 
tracts, and  other  property."  The  notice  of  sale  contained 
the  same  description  as  the  decree;  but  the  terms  of  sale^ 
which  were  publicly  read  before  the  property  was  sold,  ex- 
cluded "such  portions  thereof  as  will  be  declared  excepted 
at  the  time  and  place  of  sale,"  The  plan  of  reorganization, 
entered  into  July  21,  1876,  was  approved  by  the  court,  August 
12,  1876,  It  provided  for  the  "  foreclosure  of  the  property 
of  the  company,"  and  that,  "if  the  railway  is  bought  in  after 
such  foreclosure,  a  new  company  shall  be  formed  to  hold  and 
work  it." 

The  referee,  in  his  report  of  sale,  states  that,  at  and  prior 
to  the  sale,  due  and  public  announcement  was  made  by  hin» 
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that  the  lease  between  Woodruff  and  the  Genesee  Valley 
Company,  or  the  estate  or  interest  purporting  to  be  created 
thereby,  would  not  be  included  in  the  property  sold.  The 
sale  took  place  April  24,  1878 ;  and  the  next  day  it  was  duly 
confirmed  by  the  court,  which  directed  the  referee  to  forth- 
with execute  a  proper  deed  of  conveyance  to  the  purchasers, 
who  were  the  reconstruction  trustees,  of  all  the  property  "so, 
as  aforesaid,  sold  or  intended  so  to  be."  The  referee's  deed 
conveys  the  property  described  in  the  decree,  "  except,  how- 
ever, as  follows :  *  *  *  (4)  A  memorandum  of  agreement, 
or  lease,  dated  November  8,  1871,  between  the  Erie  Railway 
Company,  of  the  first  part,  and  Lauren  C.  Woodruff,  lessee 
of  the  Erie  &  Genesee  Valley  Railroad  Company  of  the  sec- 
ond part"  The  grantees  covenanted  to  assume  and  save  the 
receiver  harmless  from  his  contracts,  obligations,  and  law- 
ful indebtedness.  April  27, 1878,  the  purchasing  trustees  con- 
veyed to  the  appellant  company,  which  was  organized  on  that 
day,  the  same  property,  by  a  deed  containing  the  same  ei- 
ceptions  as  the  deed  from  the  referee.  The  certificate  of  in- 
corporation of  the  appellant  company  recites  the  foreclosure 
proceedings,  but  expressly  states  that  the  WoodruS  lease 
was-excepted  from  the  property  sold.  May  j,  1878,  said  re- 
ceiver presented  to  the  court  his  petition,  wherein,  after  re- 
citing the  proceedings  had  in  the  foreclosure  action,  he  stated 
that,  in  pursuance  of  the  judgment  therein,  "all  and  singular 
the  mortgaged  premises  were  sold  as  therein  directed,'  and 
that  the  referee  executed  and  delivered  a  deed  "conveying 
the  premises  and  every  part  thereof "  to  the  purchasers ;  that 
the  purchasers  conveyed  to  the  appellant  company  "all  and 
singular  the  said  premises  so,  as  aforesaid,  conveyed  to  them ;" 
but  the  petition  also  refers  to  the  several  deeds  on  record  as 
a  part  tliercof,  and,  as  already  stated,  each  deed  expressly 
excepts  the  Woodruff  lease.  The  petition  further  states  that 
the  appellan*  company  claims  to  be  entitled  to  receive  from 
him,  as  receiver.  "  the  possession  of  all  the  property  and  fran- 
chises embraced  in  the  said  judgment,  and  the  several  deeds 
of  conveyance."  The  petitioner  asks  for  authority  to  transfer, 
surrender,  and  deliver  to  the  appellant  company  "  all  the  prop- 
erty and  franchises  in  his  hands,  and  under  his  control  as  re- 
ceiver," with  certain  immaterial  exceptions.  On  the  s:inie 
nay,  an  order  was  made  by  the  court  directing  him  to  trans- 
icr,  deliver,  and  surrender  to  said  company  "all  the  property 
and  franchises  whereof  he  is  now  possessed  as  receiver  •  '* 
and  which  were  embraced  or  intended  to  be  embraced  in 
l^^ic  judgment  of  foreclosure  herein."  June  i,  1S78.  theap- 
pciiant  company  gave  the  receiver  a  receipt  for '.'  all  the  prop- 
(-ri)    mentioned  as  being  in   judgment,  and   enumerated  in 
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the  referee's  report  of  sale  thereunder."  July  18,  1878,  the 
receiver  transferred  to  the  appellant  company  a  large  num- 
ber of  contracts  and  asreements  formerly  belonging  to  the 
Erie  Company,  but  not  including  the  Woodruff  lease.  It  was 
staled  in  the  instrument  o'  transfer  that  the  purchasers  under 
the  foreclosure  and  their  successors,  the  appellant  company, 
had  assumed  the  executory  contracts  so  assigned.  July  26, 
1878,  the  receiver  reassigned  to  the  Erie  Company  the  Wood- 
ruff lease,  among  other  instruments,  by  a  writing  which  re- 
cited his  power  to  do  so,  as  conferred  by  the  judgment  in  the 
foreclosure  action,  in  case  the  purchasers  at  the  mortgage 
sale  should  refuse  to  assume  them,  and  stated  that  such  pur- 
chasers had  not  assumed  them,  but  had  rejected  and  refused 
to  assume  them.  December  4,  1879,  the  receiver  executed 
and  delivered  to  the  appellant  company  an  instrument  which, 
alter  reciting  the  application  and  order  of  May  3,  1878,  stated 
that  on  the   1st  day  of  June,  1878,  he  "formally  transferred 


and  surrendered  to  your  company  tlie  property  of  the  Erie 
ay  Company,"  excepting  such   as  he  had  retained  to 
satisfy  nis  outstanding  indebtedness  as  ret^eiver.     He  further 


stated  in  said  instrument  as  follows :  "  I  now  propose  to,  and 
herewith  do,  transfer  and  surrender'to  your  company  all  of 
the  property  of  the  Erie  Railway  Company,  real  and  per- 
sonal, remaming  in  my  hands  as  receiver,  not  heretofore 
transferred  and  surrendered  to  you  as  above  recited,  in  or- 
der that  you  may  become  completely  possessed  of  ail  the 
property  of  the  Erie  Railway  Company,  which  was  sold  un- 
der foreclosure,' and  which  became  vested  in  you  by  such 
sale  and  subsequent  conveyances  and  assignments  above  re- 
ferred to."  November  25,  1879,  final  judgment  was  entered 
in  the  action  brought  by  the  people,  dissolving  the  corpora- 
tion, and  adjudging  that,  "  by  reason  of  the  said  foreclosure 
and  sale,  the  said  Erie  Railway  Company  has  been  wholly 
and  permanently  deprived  of  every  right  and  franchise,  and 
of  every  kind  and  character  of  property  necessary  to  enable 
it  to  carry  on  business,  and  to  exercise  and  employ  its  fran- 
chises, as  contemplated  and  required  by  the  laws  under  which 
said  company  was  created."  December  30,  1S79,  various  re- 
ports  of  the  loregoing  transactions,  among  others,  were  con- 
firmed  by  the  court, 'and  the  receiver  was  discharged  from 
all  liability  to  and  including  December  3,*iS79, 

The  railroad  of  the  Genesee  Valley  Company  has  been  held 
and  operated  as  follows:  From  Novembers,  1871,  to  May 
28,  1875,  by  the  Erie  Company ;  from  the  latter  date  to  June 
1,  1878,  by  Mr.  Jewett,  as  receiver:  and  from  that  time  on- 
ward, so  far  as  appears,  bv  the  appellant  company.  May  14, 
1879,  the  appellant  company,  of  which  Mr.  Jcvvctt  was  presi- 
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dent  from  its  organization,  served  a  notice  upon  the  Genesee 
Valley  Company,  and  ufWn  Lauren  C.  Woodruff,  stating  that 
the  Erie  Company  came  into  possession  of  the  road  under  an 
agreement  with  Woodruff,  and,  although  extensive  and  per. 
manent  improvements  were  made,  it  was  operated  at  a  loss; 
that  he,  as  receiver,  also  operated  it  at  a  loss,  hav.ing  been 
advised  that  the  lease  was  void,  to  which  Mr.  Woodruff  had 
assented,  but  on  account  of  public  and  other  considerations 
he  did  not  abandon  it;  that  "  he  did  not  expect  that  the  oper- 
ation of  the  road  at  a  loss,  solely  for  the  benefit  of  that  part 
of  the  public  which  it^  accommodated,  would,  in  addition  to 
his  loss,  expose  him  to  a  claim  for  rental;"  that  the  appellant 
company  "  acquired  no  interest  in  this  property,  but  merely 
succeeded  to  the  possession  of  the  receiver;"  that  the  appel- 
lant  company  was  no  longer  willing  to  continue  the  opera- 
tion of  the  road  at  a  loss,  and  therefore  gave  notice  that  it 
would  cease  to  operate  the  road  on  July  i,  1879.  June  30, 
1879,  said  Woodrufi  made  a  written  proposition  to  the  appel- 
lant company  to  the  effect  that  it  should  continue  to  operate 
the  road  in  question  after  July  i,  1879,  until  further  notice, 
and  to  pay  the  expenses  of  running  it,  but  that  it  should  not 
"  be  compelled  to  pay  any  rent  for  the  use  of  the  same."  No 
obligation  was  to  be  implied  from  the  execution  of  such 
proposal,  which  was  not  to  be  so  construed  as  to  affect  any  of 
the  le^al  rights  of  the  parties  thereto  "  as  the  same  shall  exist 
on  and  after  July  1,  1S79."  This  proposition  was  presented 
to  the  directors  of  the  Genesee  Valley  Company,  who  on.July 
5,  1879,  declared  by  resolution  that  their  company  desired 
"  to  have  its  road  operated  in  the  future,  as  in  the  past,  for  the 
benefit  of  the  citizens  of  the  territory  through  which  it  runs, 
and  that  it  will  assent  to  any  arrangement  made  by  Mr. 
Woodruff,  having  that  end  in  view,  that  will  not  conflict  with 
or  change  the  rights  or  obligations  of  Mr.  Woodruff  and  this 
company  under  the  contract  between  them  bearing  date  No- 
vember I,  1871."  They  directed  that  a  copy  of  this  resolu- 
tion, with  its  preamble  embracing  the  opinion  of  their  coun- 
sel upon  the  subject,  should  be  attached  to  said  proposal,  and 
returned  to  the  appellant  company,  which  on  the  8th  of  July, 
iS^,  notified  the  Genesee  Valley  Company  and  said  Wood- 
ruff'^ that  it  would  continue  to  operate  the  road  during  the 
month  of  July,  upon  the  terms  mentioned  in  said  proposal, 
but  that,  unless  some  permanent  arrangement  were  made  by 
August  1st,  it  would  withdraw  its  trains  from  the  road.  July 
30tn  said  Woodruff  agreed  in  writing  with  the  appellant  com- 
pany that  if  it  would  not  withdraw  its  trains  on  the  ist  of 
August,  but  would  continue  to  operate  the  road  until  the  ist 
of  September,  it  should  have  the  right  to  do  so  "  free  of  any 
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rental  or  obligation  for  the  use  of  said  road  during  said  month 
of  August."  January  24, 1880,  this  agreement  was  continued 
in  (orce  from  September  i,  1879,  until  May  15,  1880,  and  by 
two  subsequent  agreements  said  arrangement  was  continued 
until  May  15,  i88i.  Augustas,  1879,  a  resolution  was  adopted 
by  the  board  of  directors  of  the  Genesee  Valley  Company, 
appointing  a  committee  to  confer  with  Mr.  WoodruS  with 
reference  to  a  final  settlement  of  the  difficulties,  and  in  the 
meantime  requesting  the  appellant  company  to  continue  the 
operation  of  the  road  "  as  heretofore  operated  without  liabil- 
ity to  this  company  for  its  use,  until  such  conference  can  be 
had  and  a  settlement  or  compromise  effected." 

This  action  was  commenced  October  25,  1877,  but,  by  or- 
der of  the  court,  a  supplemental  summons  was  issued  ^larch 
10,  1883,  bringing  in  said  Woodruff  and  the  appellant  com- 

Ean^  as  parties  delendant.  Upon  the  trial,  the  special  term 
y  Its  decree,  made  as  of  October  i,  1885,  adjudged  that  the 
sum  of  $235,605  of  principal  and  interest  was  due  upon  the 
mortgage  in  question,  and  directed  the  usual  foreclosure  and 
sale,  with  judgment  for  any  deficiency,  collectible  by  execu- 
tion out  0/  the  property  of^  the  following  defendants,  in  the 
order  named:  (i)  The  appellant  company;  (2)  Lauren  C. 
Woodruff;  (3)  theGenesee  Valley  Company.  Upon  appeal, 
the  general  term  modified  the  decree  "so  as  to  limit  the  lia- 
bility" of  the  appellant  company  "  to  a  sum  equal  to  the 
amount  of  interest  upon  the  bonds  of  the"  Genesee  Valley 
Company,  "  from  the  ist  day  of  January,  1875,  to  the  ist  day 
of  July  1879,  with  interest  on  the  several  installments  from 
the  time  they  became  due,  respectively,  amounting"  on  July 
I,  1887,  the  date  of  entering  judgment,  to  $81,425.  This  was 
declared  to  be  without  prejudice  to  the  right  of  any  party 
entitled  thereto  to  require  the  appellant  company  to  account 
for  and  pay  any  such  rent  as  it  might  be  liable  to  pay  on  ac- 
count of  the  possession  and  operation  of  the  road  after  July 
!,  1879.  December  10,  1889,  the  parties  stipulated  that  when 
the  appellant  company  or  the  said  receiver  should  deposit,  to 
the  credit  of  the  plaintiffs.  "  $37,882.45,  the  amount  decreed 
in  the  action  of  Lauren  C.  Woodruff  v.  Hugh  J.  Jewett  as  re- 
ceiver, *  *  *  being  the  amount  due  and  unpaid  of  "  the 
interest  coupons  in  question  from  January  1,  1875,  to  January 
1, 1878,  and  should  pay  certain  costs,  "  such  payments  to  be 
proved  by  the  affidavit  of  Hon.  E.  C.  Sprag'uc,  »  *  * 
such  affidavit  may  be  annexed  to  the  record  in  this  case, 
*  *  *  with  the  like  force  and  effect  as  if  a  supplemental 
answer  had  been  interposed,  and  a  final  decision  of  the  court 
made  to  the  effect  that  such  payments  had  been  made,"  The 
affidavit  of  Mr.  Spraguc,  dated  February  26,  1890,  that  the 
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deposit  had  been  made  as  required  by  said  stipulation,  is  aD. 
nexed  to  the  appeal-book. 

James  C.  Carter  2.ad  J a?nes  Wood,  for  plaintiffs. 

Lucius  N.  Bangs,  for  Lauren  C.  Woodruff. 

/.  A.  Vanderiip,  for  Erie  &  G.  V.  R.  Co. 

E.  C.  Sprague,  for  New  York,  L.  E.  &  W.  R.  Co. 

Vann,  J.— By  the  agreement  entered  into  November  i, 
1871,  between  the  Genesee  Valley  Company  and  Lauren  C 
Woodruff,  a  leasehold  estate  was  carved  out  of  the 
BtiMioB  or      {gg  belonging  to  the  former ;  and  the  constderadon 
^    "■  agreed  to  be  paid  therefor  by  the  latter  was  the 

rent  reserved,  although  in  an  unusual  form.  WoodrofI  v. 
Erie  R.  Co.,  03  N.  Y.  609,  615,  16  Am.  &  Eng.  R.  Cas.  501 ; 
People  V.  O'Brien,  1 1 1  N.  Y.  I.  As  the  lease  from  Woodruff 
to  the  Erie  Company  embraced  all  that  he  had  acquired  from 
his  lessor,  it  operated  as  an  assignment  in  fact,  although  not 
such  in  form,  of  the  entire  term  granted  by  the  original 
lease.  Stewart  zi.  Long  Island  R.Co.,  io3  N.Y.  601.  Thence- 
forward the  legal  relations  of  the  three  parties  named  were 
those  of  lessor,  lessee,  and  assignee  under  a  lease.  .The  Erie 
Company  became  liable  lor  the  interest  and  principal,  as  it 
(ell  due,  both  by  privity  of  contract  and  by  privity  of  estate. 
Wood,  Landl.  &  Ten.  742  ;  Gear,  Landl.  &  Ten.  §§  125,  126. 
The  former  liability  depended  upon  its  express  promise  to 
pay,  whether  it  entered  into  possession  or  not,  and  could  be 
discharged  only  by  payment,  while  the  latter  depended  upon 
entry  into  possession  under  the  lease,  and  coula  be  avoided 
by  assigning  the  entire  term  and  relinquishing  possession. 
\vhen  the  receiver  of  the  Erie  Company  took  posses- 
Liiuntt  or  sion,and  operated  the  railroad,  he  also  became  lia- 
^^IXn*.  t)le,  in  effect,  as  assignee  during  the  period  of  his 
occupation.  The  foundation  and  nature  of  his  lia- 
bility were  defined  by  this  court  when  it  said  that  "  he  could 
not  take  possession  of  the  property,  and  enjoy  its  use  and 
occupation,  without  incurring  a  liability  for  the  payment  of 
the  rent  under  the  lease  by  which  his  predecessor  secured 
its  possession.  The  principles  which  govern  the  liability  of 
an  assignee  of  a  lease  seem  to  be  applicable  to  the  case  of  a 
receiver,  and  he  would  be  equitably  and  legally  chargeable 
with  the  payment  of  rent  under  a  lease  for  such  time  as  he 
continued  to  occupy  the  property  demised."  Woodruff  v. 
Erie  R.  Co.,  supra,  624.  The  next  and  last  posses- 
Sitnorkp-  sor  of  the  leasehold  estate  was  the  appellant  com- 
pMMwiai!"  P^^V'  ^"d  ^''^  origin,  nature,  and  effect  of  its  pos- 
session present  the  chief  points  of  controversy  on 
this  appeal.     It  is  clear  that  the  lease  was  neither  destroyed 
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nor  affected  by  the  foreclosure  of  the  mortgage  held  by  the 
Farmers'  Loan  &  Trust  Company,  nor  by  the  action  brought 
to  dissolve  the  Erie  Company,  because  all  of  the  contracting 
parties  were  not  before  the  court  in  either  o(  those  actions, 
and  the  decree  was  made  subject  to  all  prior  liens.  The 
leasehold  estate,  therefore,  was  still  in  existence,  unimpaired, 
when  the  appellant  company  entered  into  possession  of  the 
property.  By  what  authority  and  in  what  capacity  did  it 
make  that  entry  ? 

The  claim  of  the  plaintifls  that  it  entered  as  assignee  in 
fact,  because  the  judgment  of  foreclosure  and  the  referee's 
deed  thereunder  actually  transferred  the  lease,  does 
not  appear  to  be  well  founded.  The  mortgage  *-•»"*"■•* 
foreclosed  doubtless  covered  the  interest  of  the  onanuir' 
Erie  Company  in  the  lease,  and  the  judgment  au- 
thorized its  sale  as  a  part  of  the  property  embraced  by  the 
foreclosure,  but  it  also  authorized  the  plaintiffs  therein  to 
abandon  and  disclaim  their  lien  upon  any  of  the  19  leases 
not  regarded  as  valuable,  by  notifying  the  referee  to  that  ef- 
fect before  the  sale.  Thereupon,  as  the  decree  provided,  that 
officer  was  required  not  to  expose  the  leasehold  estate  so 
abandoned  for  sale  as  part  of  the  mortgaged  premises.  No 
reason  is  perceived  why  a  creditor  has  not  the  right  to  waive 
or  release  a  part  of  his  security  ;  but,  if  there  is  any  question 
as  to  this,  because,  in  the  case  under  consideration,  the  debtor 
did  not  ask  for  it,  it' cannot  be  raised  collaterally.  The  rem- 
edy must  be  sought  in  the  suit  in  which  the  judgment  was 
rendered,  as  even  third  persons  who  claim  rights  under  the 
judgment  are  bound  by  the  provisions  affecting  those  rights. 
It  does  not  appear  expressly  whether  the  requisite  notice 
was  given  or  not.  It  appears,  however,  by  the  referee's  re- 
port of  sale  that  the  lease  in  question  was  not  embraced  in 
the  property  sold,  and  that  he  publicly  announced  before  the 
sale  that  neither  the  Woodrufi  lease  nor  the  estate  created 
thereby  would  be  included  in  the. sale.  The  terms  of  sale 
corresponded  with  this  announcement.  The  report  of  the 
referee  was  confirmed,  and  his  conveyance,  made  under  the 
direction  of  the  court,  expressly  and  specifically  excepted 
from  the  effect  o(  the  sale  the  lease  in  question.  The  deed 
from  the  purchasing  trustees  contained  the  same  exception, 
and  the  receipt  of  the  appellant  company  was  for  the  prop- 
erty enumerated  in  the  referee's  report  of  sale.  Under  these 
circumstances,  and  those  relating  to  the  subject  more  fully 
detailed  elsewhere,  we  think  that  the  presumption  arises 
that  the  notice  had  been  given.  When  an  officer  of  the  court 
does  an  act  "  which  would  be  a  violation  of  his  duty  unless 
a  certain  condition  had  first  been  performed,  it  will  be  pre- 
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Slimed  that  such  condition  was  performed."  Davis  v.  Bowe, 
1 18  N.  Y.  55,  60,  Moreover,  independent  of  this  presump- 
tion, the  evidence  shows  an  unmistakable  intention  on  the 
part  of  the  court,  its  officer,  and  the  grantees,  that  the  lease 
which  created,  defined,  and,  in  a  certain  sense,  constituted 
the  leasehold  estate,  should  be  excepted  from  the  transfer. 
While  the  appellant  company  was  the  successor  of  the  Eric 
Company,  still,  as  to  the  ownership  of  the  property  sold  un- 
der the  mortgage  at  least,  it  was  a  new  corporation.  This 
plainly  appears  from  the  title,  the  text,  and  object  of  thestat- 
utes  unaer  which  the  reorganization  was  eBected.  Laws 
1876,  chap.  446,  §  I  ;  Laws  1874,  chap.  430 ;  Chesapeake  &  0. 
R.  Co.  V.  Miller,  114  U.  S.  176;  Hoard  f. Chesapeake  &  O. 
R.  Co.,  123  U.S.  222.  It  acquired  title,  therefore,  to  no  prop- 
erty of  the  old  company  by  virtue  of  the  foreclosure  proceed- 
ings, except  such  as  was  actually  transferred  to  it  under  the 
direction  of  the  court.  If  it  were  true,  as  claimed  by  the 
plaintiffs,  that  all  the  property  covered  by  the  mortgage 
niust  be  sold  as  an  entirety,  and  that  the  purchaser  must  ac- 
cept each  and  every  part  cum  ottere,  a  railroad  corf)oration  by 
making  bad  bargains  after  it  had  mortgaged  its  property 
could  destroy  the  value  of  the  mortgage. 

The  plaintiffs  further  contend  that  said  lease  was  transferred 
to  the  appellant  company  by  the  receiver  under  the  powers 

conferred  upon  him  by  the  special  term,  and  thai 
tn»f*m4  '*■  accepted  such  transfer.  Title  to  the  lease  was 
%j  rwauar.     vcstcd  In  the  receiver  by  virtue  of  his  appointment. 

and  it  may  be  that  the  new  company  was  willing 
to  accept  the  naked  title  from  him  without  any  covenant  to 
assume  the  burdens  thereof,  when  it  was  unwilling  to  accept 
title  under  the  foreclosure  sale,  and  assume  performance  of 
all  the  covenants,  as  required  by  the  judgment.  Certain  acts 
of  the  appellant  company  and  of  the  receiver  are  difficult  to 
explain  upon  any  other  theory.  In  his  petition  of  May  3, 
1S78,  that  officer  asked  for  authority  "  to  transfer,  surrender, 
and  deliver  "  to  the  appellant  company  "  all  the  property  and 
franchises  in  his  hands  and  under  his  control  as  receiver,  'sub- 
ject to  certain  exceptions,  not  now  material.  The  order  made 
was  as  broad  as  the  prayer  of  the  petition,  and  each  was  broad 
enough  to  cover  the  lease,  which  was  still  held  by  the  re- 
ceiver. Yetthe.transfer,  made  July  18,  1878,  of  various  esec- 
iitory  contracts,  did  not  include  the  lease.  That  transfer, 
however,  does  not  allude  to  said  order,  but  purports  to  have 
been  made  pursuant  to  the  judgment  of  foreclosure,  and  it 
required  the  purchasers  to  assume  the  burdens.  No  transfer 
depending  on  s;iid  order  for  authority  appears  to  have  been 
made  until  December  4,  1879,   when  the   receiver,  by  an  as- 
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signment  of  that  date,  transferred  to  the  appellant  company 
"  all  the  property  of  the  Erie  Railway  Co.,  real  and  personal, 
remaining  in  my  possession,  not  heretofore  transferred  and 
surrendered  to  you,  as  above  recited,  in  order  that  you  may 
become  completely  possessed  of  all  the  property  of^the  Erie 
Railway  Co.,  which  was  sold  under  foreclosure,  and  which 
became  vested  in  you  by  such  sale,  and  the  subsequent  con- 
veyances and  assignments,  above  referred  to,"  It  does  not 
appear  whether  any  transfer  other  than  those  mentioned  was 
made  or  not,  except  under  certain  proceedings  in  the  courts 
of  the  state  of  New  jersey,  which  afiected  the  property  in 
that  state  only,  and  did  not  include  the  lease  in  question. 
The  assignment  of  July  26,  1878,  to  the  Erie  Company  is  not 
regarded  as  important,  for  the  effect  of  a  conveyance  to  a  dy- 
ing  corporation,  made  by  its  own  receiver  in  anticipation  of 
its  dissolution,  is  not  apparent. 

The  appellant  company,  right  after  its  organization,  en- 
tered into  possession  of  the  property  covered  by  the  lease, 
and  it  has  remained  in  possession  and  has  operated 
the  railroad  ever  since,  yet  it  failed  to  show  upon-  KBtrybrm*. 
the  trial  in  what  capacity  it  entered,  or  by  what  i»H"'-P"- 
authority  it  operated  the  road.  The  theory  of  the  u"^^"^tor 
plaintiffs  as  to  transfer  by  the  receiver  finds  some  uut. 
support  in  the  entry  into  possession  by  the  appeU 
lant  company.  It  cannot  be  heard  to  say  that  it  entered  as  a 
trespasser,  for  that  would  be  asserting  its  own  wrongful  act 
as  a  defense  to  the  claim  of  one  who  had  the  right  to  waive 
the  tortious  element,  if  it  existed,  and  to  insist  upon  the  entry 
as  valid,  with  all  the  consequences  that  may  be  implied  there- 
from, Schuyler  ?-'.  Smith,  51  N,  Y.  309;  Conway  w.  Stark- 
weather,  i  Denio  (N.  Y.),  113.  The  law  presumes,  under  the 
circumstances,  that  it  entered  rightfully  ;  and,  as  it  failed  to 
show  any  other  authority,  may  not  the  act  of  entry  be  re- 
garded as  a  practical  construction  of  the  order  of  May  3,  1 878, 
and  the  subsequent  action  of  the  receiver?  At  all  events,  it 
entered  into  possession  in  subordination  to  the  lease,  for  in  no 
other  way  could  it  have  entered  except  as  a  trespasser.  As 
long  as  the  leasehold  estate  was  in  existence,  no  person  or  body 
corporate  could  give  it  authority  to  enter  except  under  the 
lease.  What  presumption  arises  from  the  fact  of  possession 
and  occupation  under  these  circumstances  ?  ,  Where  a  person 
other  than  the  lessee  is  shown  to  be  in  possession  of  leasehold 
premises,  the  law  presumes  that  the  lease  has  been  assigned 
to  him.  Williams  v.  Woodard,  2  Wend,  (N.  Y.),  487,  493 ; 
Acker  IT.  Witherell,  4  Hill  {N.  Y.),  112,  116:  Carter  r.  Ham- 
mett,  12  Barb.  (N.  Y.),  253,  18  Barb.  (N.  Y,).  608  ;  Cross  v. 
Upson,  17  Wis.  618;  r  Washb.  Real  Prop.  509;  Tayl.  Landl, 
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&  Ten.  §450;  2  Phil.  Ev.  150;  Woodf.  Landl.  &  Ten.  276. 
It  further  presumes  that  the  assignment  was  sufficient  to 
transfer  the  term, -and  to  satisfy  the  statute  oi  frauds.  Bed- 
ford V.  Terhune,  30  N.  Y.  453,  It  does  not,  however,  presume 
that  the  assignee  entered  into  any  express  covenant  to  pay 

rent,  so  as  to  make  himsell^ liable  through  privity 
iuu  I*!'""  *^'  contract,  or  otherwise  than  through  privity  oi 
ntx.  estate.     The  appellant  company,  therefore,  under 

the  facts  proved  became  prima  facie  liable  as  as- 
signee of  the  lease  during  the  period  that  it  operated  the 
road.  This  involved  the  obligation  to  perform  all  covenants 
running  with  the  land  that  were  broken  during  said  period, 
including  the  covenant  to  pay  rent  or  that  which  stood  in  the 

[dace  of  rent.  The  presumption  that  a  party,  other  than  the 
essee,  who  is  found  in  possession  of  leased  premises,  holds 
them  under  an  assignment  of  the  lease,  may  be  rebutted  by 
showing  that  he  was  in  as  an  under  tenant.  Armstrong 
V.  Wheeler,  9  Cow.  (N.  Y.),  88  :  Carter  v.  Hammett,  12 
Barb.  (N.  Y.),  153.  It  is  claimed  that  the  supposed  assignee 
may  rebut  this  presumption  by  proving  that  he  never  had 
any  assignment,  and  there  is  authority  for  the  position. 
Quackenboss  v.  Clarke,  12  Wend.  (N.  V),  555;  Welsch  v. 
Schuyler,  6  Daly  {N.  Y.),  412.  This,  we  think,  is  open  to 
question,  proviaed  proof  of  that  fact  involves  proof  of  entry 
without  right  or  as  a  trespasser;  but  it  is  not  necessary  to  so 
decide  in  tnis  case,  as  the  appellant  company  failed  to  show 
that  it  never  had  an  assignment  of  the  lease  in  question.. 
Proof  that  it  did  not  take  title  in  a  certain  way,  as  under  the 
foreclosure  proceedings,  is  no  proof  that  it  did  not  take  title 
at  all.  No  effort  was  made  to  show  that  the  documents  read 
in  evidence  were  the  only  papers  in  existence  relating  to  the 
subject.  The  receiver  was  not  called  to  testify  that  he  never 
executed  and  delivered  to  the  appellant  company  any  instru- 
ment purporting  to  be  an  assignment  of  or  relating  to  the 
lease  other  than  those  in  evidence.  No  officer  of  the  company 
was  asked  whether  he  knew  of  any  such  paper.  There  was 
a  failure  to  meet  the  burden  of  proof  restmg  upon  the  puta- 
tive assignee  in  this  regard,  and^hence  the  presumption  aris- 
ing from  possession  ripened  into  a  fact.  The  appellant  com- 
pany, therefore,  is  to  be  regarded  as  assignee  of  the  lease 
dunng  the  time  that  it  has  occupied  the  leasehold  estate,  and 
as  such  liable  for  the  rent  accrumg  subsequent  to  the  date  of 
entry,  at  least  until  the  new  arrangement  was  made,  which  is 
alleged  to  have  relieved  it  from  further  liability  to  pay  rent 
as  stipulated  in  the  lease. 

The  appellant  company  operated  the  railroad  covered  by 
the  lease  without  complaint  or  question  until  May  14,  1S79, 
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when  it  notified  the  original  lessor  and  lessee,  the  latter  being 
at  the  time  one  of  the  two  mortgagees  then  surviv- 
ing, that  it  was  operating  the  road  at  a  loss,  and  that  JJlJ^"'^!^^' 
it  would  cease  to  operate  it  on  the  ist  of  July  auinitaca. 
following.  Appended  to  this  was  a  notice  signed 
"  Erie  Railway  Company,  by  H.  J.  Jewett,  President  and  Re- 
ceiver," that  "  on  behalf  of  the  Erie  Railway  Co.,  and  on  be- 
half of  myself  as  receiver  of  that  company,  all  rights  to  com- 
pensation for  improvements  and  additions,  and  all  rights  of 
reclamation  for  losses,  are  hereby  reserved."  Negotiations 
followed,  which  resulted  in  an  arrangement  between  the 
Genesee  Valley  Company,  Lauren  C.  Woodruff,  and  the  ap- 
pellant company  by  which  the  last  named,  at  the  request  of 
the  others,  agreed  to  continue  the  operation  of  the  road  at 
his  own  expense  for  the  public  benefit,  provided  it  should 
not  "  be  compelled  to  pay  any  rent  for  the  use  of  the  same." 
The  mortgagees,  through  Woodruff,  had  notice  of  these  ne- 
gotiations, and  of  the  result  thereof,  but  they  made  no  ob- 
jections and  did  not  attempt  to  take  possession  of  the  road, 
although  they  had  the  right  to  do  so.  What  was  the  effect 
of  this  arrangement?  As  we  have  held,  the  appellant  com- 
pany was  at  the  time  in  possession  as  naked  assignee,  with  no 
^  express  promise  on  its  part  to  pay  rent.  This  is  equally  true, 
whether  its  title  rests  upon  an  assignment  presumed,  but  not, 
otherwise  proved,  or  upon  the  orderol  May  3,  1878,  as  neither 
source  of  title  required  anything  but  a  bare  operative  trans- 
fer. It  was  therefore  liable  only  in  respect  of  its  possession, 
and  for  such  covenants  only  as  might  be  broken  while  privity 
of  estate  continued.  It  was  in  its  power  to  escape  this  liabil- 
ity at  any  time  by  assigning  the  lease  and  abandoning  pos- 


session, even  it  it  were  done  for  the  express  purpose  of  avoid- 
ing the  further  payment  of  rent.  Childs  v.  Ciarlt,  3  Barb,  Ch. 
(N.Y.),52;  Tatei/.McCormick,23Hun{N.  Y.),  218:  Durand 


V.  Curtis,  57  N.  Y.  7;  2  Piatt,  Leases,  416.  Privity  of  estate 
would  thus  bedestroyed.and  with  it  the  foundation  ol  future 
liability. 

It  is  clear  that  ordinarily  the  lessor,  lessee,  and  assignee  of 
a  lease  may  modify  its  terms  by  reducing  the  amount  of  rent. 
Can  they  do  so  when  there  is  a  mortgage  upon  the 

t)roperty  covered  by  the  lease,  but  not  upon  the  6»"»--"'f*«« 
easehold  estate  itself?  Why  can  they  not,  in  the  gJl  " 
absence  of  fraud,  and  when,  as  in  this  case,  there 
is  no  covenant  on  the  part  of  the  assignee  for  the  benefit  of 
the  mortgagee?  Without  such  a  covenant,  or  some  express 
promise,  *he  assignee  of  a  lease  is  under  no  more  obligation 
to  the  mortgagee  of  a  lessor  than  a  granteeis  to  the  mortga- 
gee  of  a  grantor.  Vrooman  v.  Turner,  6g  N.  Y.  280,  283 ; 
46  A.  £  E.  R.  Cas.— 14 
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Pardee  v.  Treat,  82  N.  Y.  385  :  Root  v.  Wright,  84  N.  Y.72: 
Seward  v.  Huntington,  94  N.  Y.  104.  A  mortgagee  outol 
possession  has  no  lien  upon  rents.     Until  he  elects  to  take 

ftossession,  or  moves  for  a  receiver,  the  rents  belong  to  the 
essor,  who  may  contract  as  he  chooses  with  the  assignee  in 
regard  to  them.  Argall  v.  Pitts,  78  N.  Y.  239;  Rider  ii. 
Bagley,  84  N.  Y.  461  ;  VVyckofl  v.  Scofield,  98  N.  Y.  475. 
When  the  mortgagee  takes  possession  he  does  so  subject  to 
all  arrangements  made  in  good  laith  between  a  lessor,  lessee, 
and  assignee  lor  the  relieiof  the  latter,  unless  there  was  an 
express  promise  by  him  inuring  to  the  mortgagee's  benefit. 
The  fact  that  rent  is  payable  as  interest  on  a  mortgage  does 
not  affect  the  liability  of  an  assignee,  except  while  privity  o( 
estate  continues.  Vvhen  the  appellant  company  was  about 
to  abandon  possession  ol  the  road,  and  extinguish  the  privity 
ot  estate,  it  was  induced  not  to  do  so  by  the  arrangement 
under  consideration.  How  long  that  arrangement  continued 
does  not  appear,  but  we  think  that  so  long  as  it  remained  in 
force  it  effectually  reduced  the  amount  of  rent  payable  by  the 
appellant  company  as  assignee  in  possession.  The  judgment 
of  the  general  term  should  be  modified  by  deducting  there- 
irom  the  amount  deposited  in  the  Metropolitan  Trust  Com- 
pany ol  New  York  under  the  stipulation  of  December  10, 
1889,  and,  as  modified,  affirmed,  without  costs  in  this  court 
to  any  party.  All  concur,  except  BRADLEY  and  Haight.JJ., 
not  sitting. 


Central  Trust  Co. 


Florida  R.  &  Navigation  Co.,  (Hawkins,  Intervener.) 

{U.  S.  Circuit  Court,  N.  D.  Florida,  August,  iSgo,  43  Fed.  Rep.  751). 

Mortgage— Guaranty  of  Bonds  by  8tat«— Validity  of  Decree.— A  decree 
that  a  certain  branch  of  a  railroad  is  not  subject  to  the  lien  of  a  mortgage 
to  secure  bonds  which  have  been  guarantied  by  the  state,  is  ot  no  validity, 
where  it  is  shown  that  such  decree  was  made  in  a  suit  in  which  the  bond- 
holiiera  were  not  represented,  of  which  the  state  has  not  been  notified, 
and  which  was  brought  in  a  county  in  which  no  part  of  the  branch  wai 
situated. 

ForecloiureSale-Notice  of  Adverts  Claim— Purchuer's  Title.— The  title 
■ol  a  purchaser  at  a  foreclosure  sale  ot  a  railroad  is  not  affected  by  notice 
of  an  adverse  claim  under  an  invalid  decree. 

In  Equity. 
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Speer,  J, — This  is  an  intervention  in  a  bill  where  the  com- 

filainants  are  trustees  under  deeds  of  trust  made  to  secure  a 
arge  amount  of  bonds  issued  on  the  railroad  of  ^^^  ^^^^^ 
the  defendant  company,  to-wit,  the  Florida  Rail- 
way &  Navigation  Company.  This  company  was  incorpo- 
rated under  a  general  act  of  the  legislature  of  the  state  of 
Florida.  It  issued  six  million  of  bonds,  with  the  deed  of  trust 
above  mentioned  to  the  Central  Trust  Company  of  New 
York.  By  the  bill,  in  which  the  intervention  before  the  court 
is  presented,  there  was  obtained  a  decree  and  a. judicial  sale 
of  the  entire  line  from  Chattahoochee  to  Jacksonville.  There 
were  also  sold  the  branch  roads  to  St.  Marks  and  Monticello. 
Upon  the  last — a  short  road— this  controversy  depends, — the 
road  from  Fernandina  to  Cedar  Keys  and  Waldo  to  Wild- 
wood,  and  afterwards  built  to  Plant  City,  with  extension  to 
Tavares,  upon  which  there  was  an  issue  of  underlying  bonds. 
The  Florida  Central  &  Western  Railroad  was  also  organized 
under  a  general  act.  They  likewise  issued  bonds  on  234  miles 
of  railroad  from  Chattahoochee  to  Jacksonville,  with  branches 
to  St.  Marks,  to  Tallahassee,  and  Monticello  to  Drifton,  202 
miles.  Eight  hundred  and  eight  thousand  dollars  of  the 
bonds^$i2,ooo  a  mile — were  issued  in  March,  tSSi,  and  a 
deed  of  trust  to  secure  the  payment  of  the  same  was  made  to 
the  Guarantee  Trust  &  Safe-Deposit  Company.  The  Florida 
Central  &  Western  Railroad  was  formed  by  a  combination 
of  the  lines  of  two  companies,  which  were  subject  to  fore- 
closure and  sold,  as  appears  in  the  case  of  Schutte  against 
the  railroad  company  and  others ;  the  decree  having  been 
rendered  on  May  31,  1879,  and  the  sale  having  been  made  in 
1881.  The  roads  were  as  follows:  (i)  The  Florida  Central 
Railroad  Company,  60  miles,  from  Jacksonville  to  Lake  City ; 

Sthe  Jacksonville,  Pensacola  &  Mobile  Railroad  Company, 
ke  City  to  Chattahoochee,  with  the  branches  above  men- 
tioned. There  was  also  an  issue  ol  bonds  to  the  state  of 
Florida  for  four  millions  of  dollars  for  the  benefit  of  the  Flor- 
ida Central  Railroad  Company.  These  bonds  were  issued 
in  exchange  of  three  million  dollars  of  bonds  of  the  latter 
company,  and  one  million  additional,  which  were  issued 
under  the  acts  of  June,  1869,  and  January,  1S70,  {chapters 
1716,  1731  ol  the  Lawsof  Florida.)  These  Bonds  gave  to  the 
state  of  Florida  a  statutory  lien  upon  the  last-mentioned  road. 
The  bonds  were  issued  on  the  ist  day  of  January,  1870.  The 
Jacksonville,  Pensacola  &  Mobile  Railroad  company  was  or- 
ganized under  a  special  act,  and,  being  authorized  so  to  do 
by  the  terms  of  the  act,  {chapters  1716  and  1731  of  the  Laws 
01  Florida,)  consolidated  with  its  line  other  roads  or  parts  of 
roads  from  Quincy  to  Lake  City,  from  Tallahassee  to  Sl 
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Marks,  and  the  particular  branch  in  controversy  here,  from 
Drifton  to  Monticello.  These  lines  were  owned  by  the  Tal- 
lahassee Railroad  Company.  The  lines  were  absorbed  by 
the  Jacksonville,  Pensacola  &  Mobile  Railroad  Company 
under  the  authority  just  mentioned.  The  Tallahassee  Rail 
road  Company,  by  virtue  of  the  act  of  June  24.  iS6g,  (chapter 
1718  ol  the  Laws  of  Florida,)  was  an  organization  oi  the  pur- 
chasers,  who  bought  on  the  20th  of  March,  1869,  at  a  sale 
made  by  the  trustees  of  the  internal  improvement  fund  of 
Florida,  the  Fensacola  &  Georgia  Railroad  and  the  Tallahas- 
see Railroad.  The  Pensacola  &  Georgia  Railroad  Company 
w'as  organized  under  a  special  enactment  made  in  Januarv, 
1853,  (see  chapter  484  of  the  Laws  of  Florida,  McClel.  Dig. 
1048.)  It  was  authorized  to  build  a  railroad  from  the  city  of 
Peilsacola  to  a  point  on  the  Georgia  line.  Its  charter  was 
amended  December  15,  1855,  (chapter  728,  Id.,)  so  as  to  con- 
form to  the  act  of  January  6,  1855,  which  is  generally  known 
as  the  "  Internal  Improvement  Act."  By  the  same  amend- 
ment certain  branches  were  provided  for,  and  amongst  them 
a  branch  from  Drifton  to  Monticello,  four  miles  in  length. 

After  the  amendment  to  its  charter  referred  to  in  the  pre- 
ceding paragraph,  the  Pensacola  &  Georgia  Railroad  Com- 
pany accepted  for  itself  the  operative  provisions  of  the  in- 
ternal improvement  act.  As  a  consequence  this  company 
became  entitled  to  receive  from  the  state  on  so  much  of  its 
main  lines,  extension,  and  branches  as  conformed  to  the  lines 
specified  in  §  4  of  the  improvement  act  the  state  aid  and  bene- 
fits derviable  therefrom.  These  were  indorsement  by  the  state 
of  its  bonds,  the  guaranty  of  interest  on  the  same,  grants  to 
alternate  sections  of  state  lands,  exemption  from  taxation, 
and  the  persona!  exemption  of  its  employes  from  the  duty  to 
serve  on  the  militia,  on  the  juries,  and  to  work  the  roads. 
They  were  entitled  to  receive  also  alternate  sections  of  such 
lands  as  might  be  thereafter  granted  by  the  general,  govern- 
ment- It  was'  provided  also  that  it  should  have  the  aids  and 
benefits  of  these  land  grants  on  so  much  of  the  line  as  did 
not  conform  to  the  route  indicated  in  the  fourth  section  of 
the  internal  improvement  act-  In  consideration  of  these  ben- 
efits it  assumed  certain  obligations  to  the  state.  These  re- 
lated to  the  character  of  road  construction,  of  the  applicatifffl 
of  the  proceeds  of  their  indorsed  bonds  as  directed, — the  pay- 
ment to  certain  sinking  funds-  For  all  payments  made  by 
the  internal  improvement  fund  they  were  to  turn  over  an 
equivalent  amount  of  stock,  the  maps  of  their  lines  were  to 
be  deposited,  and  in  further  consideration  of  this  performance 
on  their  part  they  became  entitled  to  exclusive  privile^ 
from  competition  for  20  miles  on  either  side  of  their  lines  of 
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railway.  A  more  importaht  consideration  moving  from  them 
to  the  state  for  the  vast  franchises  which  were  granted  to 
them  was  this  :  The  Pensacola  &  Georgia  Railroad  Company 
created,  upon  their  acceptance  of  the  provisions  of  the  act,  a 
mortgage  on  all  its  franchises,  roadbeds,  work-shops,  iron, 
equipments  and  depots,  so  that,  upon  a  failure  of  tne  com- 
pany,  to  pay  interest  and  the  amount  due  to  the  sinking  fund 
for  so  days,  the  trustees  of  the  internal  improvement  fund 
could,  by  virtue  of  the  mortgage  or  lien  just  referred  to,  seize 
and  sell  the  property  covered  thereby.  This  result  soon  fol- 
lowed. The  railroad  company  failed  to  comply  with  the 
conditions  of  their  obligation,  and  the  trustees  of  the  internal 
improvement  fund  seized,  advertised,  and  sold  the  assets 
above  mentioned,  under  the  provision  of  the  act  of  March 
30,  i86g.  They  were  purchased  by  one  Dibble  and  his  asso- 
ciates. The  purchase  included  the  entire  road  and  the  branch  ■ 
now  in  controversy,  and  was  thereafter  incorporated  into  the 
Tallahassee  Railroad  Company,  and  consolidated  with  the 
Jacksonville,  Pensacola  &  Mobile  Railroad.  Having  been 
mortgaged  to  the  state  of  Florda  under  the  statutory  liens  of 
June,  1869,  and  of  January,  1870,  it  was  sold  for  the  satisfac- 
tion of  the  Schutte  decree  under  the  lien  of  said  mortgage, 
and  was  incorporated  into  the  Florida  Central  &  Western 
Railroad  Company  in  March  1880,  and  was  bonded  and  con- 
solidated into  the  Florida  Railway  &  Navigation  Company 
in  March,  1884,  and  was  again  bonded^  All  of  these  changes 
of  organization  and  title  included  the  branch  from  Drifton  to 
Monticello,  it  having  passed  under  the  operation  of  the  several 
liens,  and,  in  connection  with  the  main  Sine,  at  the  sale  of 
March  20,  i86g.  By  a  disreputable  trick  the  purchasers  got 
possession  of  the  Pensacola  &  Georgia  Railroad  Company  by 
paying  a  portion  of  the  purchase  money  and  J»y  substituting 
a  worthless  check  for  the  balance.  They  at  once  proceeded 
to  cover  the  road  and  the  branch  in  question  with  the  lien  of 
the  state  bonds  of  January  i,  1S70,  In  subsequent  litigation 
to  collect  the  balance  of  tne  purchase  money  and  to  enforce 
the  lien  of  the  internal  improvement  bonds,  the  question  was 
presented  whether  this  branch  road  was  covered  bj-  the  lien 
of  the  trustees  of  the  internal  improvement  fund,  and  it  has 
been  uniforml}'  held  in  the  affirmative.  Internal  Imp.  Fund 
V.  Jacksonville.  P.  &  M.  R.  Co.,  16  Fla.  708  :  Holland  v.  State, 
IS  Fla.  456;.  State  v.  Anderson,  91  U.  S.  669;  Florida  Cent. 
R.  Co.  v.  Schutte,  103  U.  S.  129, 3  Am.  &  Eng.  R.  Cas.  i ;  De- 
cision of  Bradley,  justice  of  the  fifth  circuit  court  of  the 
United  States  for  Florida,  in  Schutte  v.  Florida  Cent.  R.  Co., 
3  Woods  (U.  S.)  692,  decided  in  May,  1879. 
It  is  insisted  upon  the  part  of  the  defendant  company  that 
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their  title  to  the  branch  road  for  the  foregoing  reasons  is 
perfect.  This  is  not  only  true,  they  insist,  by  cor- 
•fMrtUw!"  '^^^^  .construction  of  all  the  enactments  and  con- 
tracts in  question,  but  also  by^  definite  and  final 
adjudications.  They  insist  that,  if  it  were  an  original  ques- 
tion the  court  must  hold  that  the  Pensacola  &  Georgia  Rail- 
road Company  was  an  indivisibility ;  that  its  franchises 
covered  its  branches  as  well  as  its  main  line ;  that  by  the  ac- 
ceptance ol  the  internal  improvement  act  it  put  all  of  its  rail- 
road, whether  on  the  main  line  or  in  the  branches,  under  tbe 
operation  of  the  act,  and  that  its  subsequent  seizure  and  sale 
by  the  trustees  acting  under  that  act  because  of  the  default 
of  the  company  vested  in  the  purchasers  complete  and  perfect 
title ;  and  tney  call  attention  to  what  seems  indisputable,  that 
the  branch  was  sold  with  the  main  line  under  the  statutory 
■  Hen,  and  they  insist  that  this  concludes  all  second  and  junior 
incumbrances.  For  the  intervenor  it  is  insisted  that  tne  de- 
cree of  the  state  court  has  adjudicated  that  the  branch  from 
Driftoa  to  Monticello  was  not  subject  to  the  lien  of  the  in- 
ternal improvement  bonds.  The  mtervenor  prays  that  the 
receiver  be  required  to  bid  at  a  sale  of  the  said  branch  road 
from  Drifton  to  Monticello  to  the  amount  of  its  value,  which 
shall  be  estimated  by  a  master.  The  fund  to  be  realized  from 
this  bidding  he  claims — First.  Under  the  deed  of  trust  from 
the  Pensacola  &  Georgia  Railroad  Company,  dated  in  i860, 
conveying  the  lands  and  so  forth  to  trustees,  and  providing 
for  the  issue  of  certain  bonds,  the  same  to  be  a  first  lien  on 
the  lands,  and  a  second  mortgage  on  the  railroad,  its  fran- 
chises, etc.  This  deed  of  trust  was  recordftd  in  Jeflerson 
county,  where  this  branch  is  wholly  situate,  in  February,  i8;o. 
Second.  By  reason  of  a  judgment  under  a  code  of  practice 
then  in  force  ip  Florida,  which  judgment  was  obtained  in  the 
circuit  court  of  Leon  county  in  a  proceeding  there  pending 
between  the  trustees,  who  are  now  represented  by  the  inter- 
venor, and  others  on  the  one  part,  and  the  Jacksonville,  Pen- 
sacola  &  Mobile  Railroad  on  the  other  part.  This  judgment 
was  obtained  in  1872  or  1873.  Third.  He  insists  that  the 
notice  of  this  alleged  lien  was  given  at  the  sale  under  the 
Schutte  decree  by  a  Mr.  Lewis,  through  Mr,  George  P.  Raney. 
The  original  deed  of  trust,  under  which  the  intervenor  claims, 
was  made  to  Bailey  &  McGeehee,  and  was  recorded  on  the 
5th  day  of  February,  1870,  before  the  said  bonds  were  sold. 
This,  it  is  insisted,  gives  to  that  deed  of  trust  a  priority  over 
any  title  acquired  under  the  sale  of  the  state  bonds  by  virtue 
of  the  internal  improvement  lien.  To  the  a^ument  of  de- 
fendants that  there  was  no  lien  recorded  in  Jefferson  county, 
in  which  the  branch  road  in  question  is  wholly  situate,  they 
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insist  that  the  deed  of  trust  to  Lewis  and  Hawkins  is  there 
recorded  on  all  the  property  of  the  FensacoIa&  Georgia  Rail- 
road Company,  and  the  branch  to  Monticello  was  a  part  of 
the  property  when  the  deed  of  trust  was  executed.  Ttiey  in- 
sist, further,  that  the  bonds  issued  under  the  internal  improve- 
ment act  attached  only  as  a  lien  to  that  portion  of  the  Pen- 
sacola  &  Georgia  Railroad  and  its  property  mentioned  in  the 
statute,  and  that  the  branch  to  Monticello  was  not  therein  in- 
cluded. They  insist,  therefore,  that  Lewis  and  Hawkins,  the 
latter  of  whom  is  the  intervenor,  have  the  only  lien  on  this 
branch.  They  insist  there  was  no  necessity  for  record  of  this 
lien.  They  insist  that  the  action  of  the  governor  oi  Florida 
and  the  trustees  of  the  internal  improvement  fund  was  wholly 
illegal,  and  that  the  intervenor  and  those  whom  he  repre- 
sented were  not  estopped  upon  failure  to  protest  agfainst  the 
sale  by  the  state  authorities.  They  msist  that  the  lien  en- 
forced by  the  sale  under  the  decree  in  the  Schutte  case  was 
immaterial,  as  the  decree  in  that  case  was  rendered  without 
reference  to  the  rights  or  interests  of  thp  persons  whom  the  in- 
tervenor represents;  they  insisting  that,  the  state  courts  hav- 
ing taken  jurisdiction  of  the  subject-matter,  the  federal  court, 
would  not  presume  to  interfere.  They  insist  that  the  con- 
firmation of  the  sale  by  the  federal  court  did  not  have  the  ef- 
fect to  nullify  the  decree  of  the  state  court  to  the  effect  that 
the  lien  of  the  internal  improvement  fund  did  not  attach  to 
the  branch  between  Drifton  and  Monticello. 

In  reply  to  the  argument  that  the  railroad  company  dis- 
missed its  bill  against  the  intervenor's  rights  in  the  state 
court  of  Escambia  county  for  the  reason  that  the  intervenor 
had  sought  the  jurisdiction  of  this  court,  the  intervenor  insists 
that  his  purpose  by  the  intervention  was  to  prevent  a  conflict 
of  jurisdiction,  and  not  to  try  any  question  ol  title  or  lien  in 
this  court,  as  the  receiver  of  the  companj-  can  claim  nothing 
here  more  than  could  have  been  claimed  .by  the  Florida  Rail- 
way &  Navigation  Company.  That  company  having  dis- 
missed its  bill  in  the  circuit  court  of  Escambia  county,  the 
receiver  is  estopped  from  setting  up  any  rights  against  the 
claim  of  petitioner  in  this  court.  The  receiver  is  governed 
by  the  action  of  the  Florida  Railway  &  Navigation  Company 
in  dismissing  its  bill ;  he  has  no  concern  in  the  matter.  The 
record  in  Escambia  county  estops  him.  To  the  point  made 
by  defendants  that  Hawkins,  now  the  intervenor,  was  receiver 
of  this  court,  and  conducted  the  sale  of  the  Jacksonville,  Pen- 
sacola  &  Mobile  Railroad  in  the  Schutte  case,  the  intervenor 
insists  that,  while- Hawkins,  with  his  co-receiver,  did  conduct 
the  sale,  a  notice  of  the  decree  in  favor  of  the  intervenor  was 
given  at  that  sale  before  the  bidding,  that  notice  being  that 
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any  person  purchasing  the  railroad  from  Monticello  to  the 
{unction  at  Drifton  would  take  the  same  subject  to  the  lien 
of  the  decree  in  the  state  court  in  favor  of  the  trustees  of  the 
Freeland  bonds  ;  that  neither  Hawkins  nor  any  person  acting 
with  him,  who  was  interested  in  the  decree  of  the  state  court, 
was  impleaded  in  the  Schutte  case,  and  hence  the  decree  in 
that  case  in  no  wise  affected  their  interest.  To  the  argument 
o(  the  defendant  that  neither  the  petitioner  nor  any  of  his  pur- 
chasers have  been  in  possession  of  the  branch  to  Monticello, 
and  that  the  Pensacola  &  Georgia  Railroad  Company  built 
it,  and  always  had  possession  of  it  until  sold  by  the  trustees 
of  the  internal  improvement  fund,  and  that  it  nas  passed  to 
several  subsequent  purchasers  since  that  sale,  the  intervenor 
insists  that,  while  this  branch  did  belong  to  the  Pen^coia& 
Georgia  Railroad,  it  was  not  covered  by  the  !ien  of  the  Pen- 
sacola &  Georgia  Railroad  bonds,  which  were  indorsed  by 
the  trustees  of  the  internal  improvement  fund.  That  it  was 
conveyed  as  a  security  for  the  payment  of  the  Freeland  bonds, 
and  that  the  trustees  of  those  bonds  were  prompt  in  asserting 
their  lien.  They  had  the  first  sale  set  aside  by  a  decree  of  the 
state  court.  They  gave  notice  of  the  decree  by  a  subsequent 
sale.  That  subsequent  attempted  sales  have  been  provided, 
and  that  notice  to  said  trustees  of  the  decree  in  the  state  court 
has  always  been  notice,  not  only  of  their  lien,  but  of  its  recog- 
nition and  enforcement  by  a  court  having  jurisdiction. 

The  court  has  considered  the  arguments  and  briefs  of  the 
solicitors,  and  has  examined  the  voluminous  records  in  evi- 

dence,  with  very  great  care.  It  has  thus  reached 
coHiti  "  ^^^  conclusion  that  the  liens  of  the  slate  bonds  of 
brucknu.    January   i,   1870,   covered  the   branch  road   from 

Drifton  to  Monticello,  and  thisbranch  was  laivfull^ 
sold  by  the  trustees  of  the  internal  improvement  fund.  This 
view  has  received  apparently  the  conclusive  sanction  of  the 
supreme  court  of  the  United  States  in  the  case  of  Florida 
Cent.  R.  Cos.  I'.  Schutte,  103  U.  S.  120,  3  Am.&  Eng.  R.Cas.  I. 
The  recital  in  the  language  of  the  chief  justice  is  as  follows: 
"  The  Florida,  Atlantic  &  Gulf  Central  Railroad  Companv, 
incorporated  by  the  general  assembly  of  Florida  in  1853,  built 
a  railroad  from  Jacksonville  to  Lake  City.  The  PensacolaS 
Georgia  Railroad  Company,  also  incorporated  during  the 
same  year,  built  a  road  from  Lake  City  through  Tallahassee 
to  Quincy,  in  the  direction  of  Mobile,  with  a  branch  to  Monl- 
icelTo;  and  the  Tallahassee  Railroad  Company,  incorporated 
at  a  somewhat  earlier  date,  built  another  road  from  Talla- 
hassee to  St.  Marks.  Each  of  these  companies  became  in- 
debted to  the  slate  of  Florida  under  the  provisions  of  the  in- 
ternal improvement  law  ;  and,  as  a  consequence,  the  road  of 


byGoogle 


VOL.  46]  MORTGAGE — FORECLOSURE.  377 

the  Florida,  Atlantic  &  Gulf  Central  Company  was  sold  on 
the  4th  of  March,  1868,  by  the  trustees  of  the  internal  im- 

Jrovement  fund,  under  the  authority  of  law,  to  William  E. 
ackson  and  his  associates;  that  ol  the  FensacoJa  &  Georgia 
Company  on  the  6thof  February,  1869,  to  F.  Dibble  and  nis 
associates ;  and  that  ol  the  Talianassee  Company  on  the  same 
day  and  to  the  same  parties."*  • 

See,  also.  State  r'.  Anderson,  91  U.S.  669:  Internal  Imp. 
Fund  I'.  Jacksonville,  P.  &  M.  R.  Co.,  16  Fla.  708;  Holland  p. 
State,  15  F!a.  456. 

We  find  that  the  Fensacoia  &  Georgia  Railroad  Company 
had  authority  by  its  charter  to  build  and  operate  the  branch 
in  question,  (see  McClel.  Dig.  p.  1056,  g  31 ;)  that  „^,^  ^, 
the  Fensacoia  &  Georgia  Railroad  Company  was  «„rt. 
incorporated  with  the  Jacksonville,  Fensacoia  & 
Mobile  Railroad  Company ;  and  that  by  the  acts  of  Florida 
June,  1869,  and  the  amendment  ol  January,  1870,  the  statutory 
lien  was  created  that  all  bonds  issued  by  tnc  railroad  company 
under  this  legislation  were  made  a  first  mortgage  or  lien  on 
the  roadbed,  iron,  equipment,  workshops,  depots,  and  Iran- 
chises,  (McClel.  Dig.  p.  590,  §  3  ;)  that  the  holders  of  the  bonds 
in  a  decree  obtained  authority  for  the  sale'of  the  road  and  the 
branch  in  controversy  under  the  statutory  lien  of  1869;  that 
in  the  same  decree  the  trustees  of  the  internal  improvement 
fund  were  authorized  to  sell  to  recover  the  unpaid  purchase 
money  due  by  virtue  of  the  sale  under  the  internal  improve- 
ment act;  that  this  decree  applied  as  well  to  the  particular 
branch  in  controversy  as  to  the  entire  road  ;  and  that  the  com- 
plainants, who  are  tne  bondholders  under  the.acts  of  June, 
1869,  and  January,  i8;o,  in  February,  1882,  by  regular  pro- 
cedure caused  the  sale  of  the  road  and  the  branch  from  Mont- 
iceilo  to  Drifton,  The  Florida  Railway  &  Navigation  Com- 
pany went  into  possession  under  convcvances  of  February, 
1882.  The  latter  company,  we  further  find,  issued  the  bonds 
and  deeds  of  trust  which  have  been  enforced  upon  the  main 
line  and  as  well  upon  the  particular  branch  in  the  several 
causes  in  which  this  intervention  is  made.  These  findings 
are  ascertained  from  the  bill  in  the  Schutte  case  and  the  de- 
cree  thereon,  and  certified  copies  of  the  reports  of  the  masters 
A.  B.  Hawkins  and  S.  Conant.  We  find  further  that  the  deed 
of  trust  from  the  Fensacoia  &  Georgia  Railroad  Company, 
made  to  William  Bailey  and  John  C.  McGechec  on  April  i, 
i860,  which  invested  the  said  trustees  with  a  lien  on  said  rail- 
road, including  said  branch,  was  second  in  dignity  to  the  lien 
under  the  internal  improvement  act,  but  was  a  first  lien  on  all 
other  propertv  ol  the  Fensacoia  &  Georgia  Railroad  Com- 
pany;   that   tiiis   deed   ol    trust   was   recorded    in  JefEerson 
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county,  Florida,  on  the  5th  daj-  of  February,  1870,  in  which 
county  the  said  branch  road  is  wholly  situate.  We  find 
further  that  a  decree  was  rendered  in  the  circuit  court  of  the 
second  judicial  circuit  of  Florida  in  and  for  Leon  count)-,  id 
a  cause  wherein  Benjamin  C.  Lewis  and  Alexander  B.  Haw- 
kins, as  trustees  for  the  bondholders  of  the  Frecland  bonds, 
issued  by  the  PensacoJa  &  Georgia  Railroad  Company,  and 
John  McDougalland  thesaid  Benjamin  C.  Lewis  intheirown 
rights,  were  plaintiffs,  and  the  Jacksonville,  Pensacola  &  Mo- 
bile Railroad  Company,  John  G.  McGeehee,  trustees  for  the 
holders  of  the  Freeland  bonds  issued  by  said  Pensacola  & 
Georgia  Railroad  Company,  Richard  A.  Whitfield  and  Wil- 
liam M.  Miller,  administrators  ol  John  Miller,  deceased,  and 
others  were  defendants;  that  this  proceeding  was  under  the 
practice  known  as  the  "  Code  Practice,"  then  in  force  in  the 
state  of  Florida  ;  that  the  question  of  law  raised  by  the  plead- 
ings was  passed  upon,  and  the  court  then  decreed  that  the 
said  branch  road  was  not  covered  by  the  liens  in  favor  ol  the 
bonds  issued  under  the  internal  improvement  act,  and  that 
the  sale  by  the  said  trustees  ol  August,  1869,  did  not  pass  the 
branch  road,  and  did  not  carry  with  it  the  sale  of  the  said 
branch  road,  and  that  the  branch  road  was  subjected  to  the 
liens  of  the  bonds  represented  by  the  petitioner  as  tnistce, 
and  that  the  legal  title  to  the  said  branch  was,  at  the  time  of 
said  decree,  in  the  trustee  for  the  benefit  of  the  said  band- 
holders  ;  that  at  the  sale  ol  the  said  Pensacola  &  Georgia  Rail- 
road and  branch,  made  under  the  Schutte  decree  by  the  peti- 
tioner and  another  as  masters,  in  1879,  notice  was  given  by  B. 
C.  Lewis  that  any  person  purchasing  this  said  branch  would 
take  the  same  subject  to  the  lien  of  said  decree  and  the  lien 
of  the  bonds  issued  thereunder  and  then  outstanding,  amount, 
ing  to  several  thousand  dollars ;  that  this  decree  was  never 
recorded  in  the  circuit  court  records  of  Jefferson  county; 
that  no  judgment  roll  was  ever  filed  with  said  decree  in  the 

firoper  court,  either  of  the  county  of  Leon  or  Jefferson.  We 
urther  find  that  the  Pensacola  &  Georgia  Railroad  Company, 
by  bill  filed  for  that  purpose  in  the  Leon  circuit  court  and 
transferred  to  the  circuit  court  of  Escambia  county,  Florida, 
enjoined  the  sale  of  said  branch  road  as  advertised  to  be  made 
by  the  decree  of  the  circuit  court  of  Leon  county  as  aforesaid ; 
that  the  defendants  answered  said  bill  for  injunction;  thai 
afterwards,  on  the  gth  day  of  February,  1886,  the  petitioner 
intervened  in  this  court,  praying  therein,  among  other  things, 
that  the  receiver  pay  into  this  court  the  sum  of  $40,000,  as 
the  estimated  value  of  said  branch,  and  for  such  other  and 
further  relief  as  the  court  might  deerA  the  petitioner  entilled 
to;  that  leave  was  granted  to  tile  said  petition,  and  the  peti- 
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tioner  became  an  intervenor  in  this  suit ;  that  afterwards,  and 
on  the  6th  day  of  March,  1886,  the  Florida  Railway  &  Navi- 
gation Company  dismissed  their  bill  for  injunction,  then  pend- 
ing in  the  Escambia  circuit  court ;  that  the  petitioner  subse- 
quently filed  his  amended  petition,  and  therein  prayed  for  an 
allowance  to  make  a  sale  under  the  decree  of  the  circuit  court 
of  Leon  county,  and  that  the  receiver  be  directed  and  required 
to  bid  at  said  sale  such  an  amount  as  shall  be  ascertained  by 
a  commission  of  this  court  to  be  the  value  of  said  branch,  and 
for  other  and  general  relief;  that  to  this  petition  and  amendecl 
petition  the  receiver  in  this  cause  made  answer,  and  that  up- 
on the  issue  joined  the  several  parties  have  filed  record  evi. 
dence  and  depositions,  upon  wnich  the  foregoing  facts  are 
made  to  appear. 

With  relation  to  the  reasons  presented  for  the  relief  they 
seek  by  the  solicitors  for  the  intervenor  the  court  has  reached 
the  following  conclusions:  The  notice  given  by 
the  counsel  representing  the  interest  of  the  inter-  e„^J',^u, 
venor  at  the  sale  under  the  decree  in  the  Schutte 
Case  appears  to  have  been  superfluous,  and  without  legal  ef- 
fect. It  was  a  judicial  sale,  and  the  purchaser  must  have 
bought  with  notice  of  the  existence  of  all  previous  valid  in- 
cumbrances.  It  is  insisted  in  the  able  and  elaborate  brief  of 
Mr.  Henderson  that  the  solicitors  who  gave  this  notice  repre- 
sented also  clients  who,  under  the  decree  of  sale,  had  a  first 
lien  on  the  propertj'  with  relation  to  which  he  gave  the  notice 
ol  an  adverse  trust.  That,  besides  that,  one  of  the  trustees 
who  was  making  the  sale  was  the  co-trustee  with  Lewis  for 
the  interest  concerning  which  the  notice  was  given,  and  that 
Lewis  himself  was  a  party  defendant  to  the  suit  of  Schutte 
against  the  railroad  companies,  in  which  the  decree  was  ren- 
dered ;  and  he  urges  for  these  reasons  that  there  was  no  virtue 
in  this  notice.  1  hese  considerations,  were  it  indeed  practi- 
cable to  evolve  from  the  cumbersome  record  their  merit  or 
their  refutation,  we  would  regard  as  of  minor  importance. 
The  notice  was  given  to  call  the  attention  of  purchasers  to  a 
judgment  of  the  court  of  Leon  count)-,  which,  if  binding  on 
the  parties,  was  itself  notice  to  the  world.  If  invalid,  the 
notice  could  not  give  it  validity  ;  and  we  are  clearly  of  the 
opinion  that  the  circuit  court  of  Leon  county  had  neither 
jurisdiction  of  the  persons  nor  of  the  subject  matter  involved 
in  the  litigation.  The  suit  was  begun  long  after  the  date  of 
the  Florida  state  bonds,  (January  i,  1890,)  and  even  long  after 
theiractual  issue;  and  under  the  authority  of  Ketchum  ?'.  St. 
Louis,  10!  U.  S.  306,  we  think  not  only  the  trustees  of  the  in- 
ternal improvement  fund,  but  the  bondholders  under  the  act 
ol  1870,  or  their  sufficient  representative,   were  necessary 
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garties.  See,  also,  Story,  Eq.  PI.  §  178,  note;  Wiltiams  :■. 
ankhead,  19  Wall,  (U.  S.),  563.  This  was  an  exceptional 
case.  The  sovereign  state  of  Florida  had  issued  its  Donds, 
having  contingent  liens  on  all  their  property.  It  was  a  matter 
of  public  notoriety  that  these  bonds  were  in  the  hands  of 
holders  for  value,  and  if  it  was  contemplated  to  sell  a  valuable 
portion  of  the  property,  not  merely  the  equity  of  redemption, 
and  thus  divest  the  lien  of  the  state  as  well  as  the  rights  of 
the  bondholders  who  had  invested  with  confidence  in  the  va- 
lidity of  its  obligations,  the  case  would  seem  to  stand  on  a 
different  footing  from  the  ordinary  controversy  between  prior 
and  junior  mortgages.  The  subsequent  crop  of  litigation 
abundantly  shows  this.  There  were  many  things  to  be 
settled  before  the  judgment  of  the  circuit  court  of  Leon 
county  could  be  regarded 3s  conclusive.  The  state  ol  Florida 
woula  not  have  been  made  party  against  its  will,  but  it  might 
have  intervened  and  protected  its  interest,  had  proper  notice 
been  given.  Elliot  v.  VauVoorst,  3  Wall.  Jr.  (U.  S.),  399. 
There  was  no  notice  given  in  this  casein  the  state  court,and 
none  of  the  incumbrances  were  represented.  Besides,  it  seems 
that  Jefferson  county  had  exclusive  jurisdiction  of  the  pro- 
ceeding so  far  as  it  was  justified  by  the  trust  deed  of  186a 
Either  the  branch  road  from  Monticello  to  Drifton  was  in. 
dependent  of  the  main  line  or  a  part  thereof.  If  a  part  of  the 
main  line,  it  was  clearly  subject  to  the  lien  of  the  internal  im, 
provement  bonds.  If  an  independent  line,  it  was  wholly 
within  Jefferson  county  ;  and  it  would  seem  that  a  proceeding 
to  sell  the  road  would  not  have  been  maintainable  in  Leon. 
Code  Proc.  Fla.  §  74,  Bush.  Dig.  477;  McClel.  Dig.  p.  766,  ^ 
5  ;  Pittsburgh  &  S.  L.  R.  Co.  v.  Rothschild  (Pa.),  26  Am.  & 
Ehg.  R.  Cas.  57.  The  judgement  of  a  court  without  jurisdic 
tion  of  the  parties  or  subject  matter  is  void,  nor  could  the 
right  of  the  bondholders  be  affected  by  the  acquiescence  of 
their  debtors  without  their  consent.  This  judgment  in  Leon 
county  seems  to  have  been  obtained  by  default.  The  recital 
that  "  it  appears  from  the  allegation  of  the  complaint,  and  not 
denied  in  the  answer,"  etc.,  indicates  as  much.  It  is  never- 
theless  recited  in  the  complaint  on  which  the  judgment  was 
taken  in  Leon  county  that  the  Pensacola  &  Georgia  Railroad 
Company  was  authorized  to  construct  a  branch  road  to  the 
county  seat  of  Jefferson  county  ;  that  this  was  done  on  thesth 
day  of  December,  1855,  that  on  the  loth  of  the  preceding 
February  the  Pensacola  &  Georgia  Railroad  gave  notice  to 
the  trustees  of  the  internal  improvement  fund  of  their  accept- 
ance of  its  provision ,  that  the  said  branch  line  was  seized  and 
sold  by  said  trustees.  The  complaint  further  recitesthat  the 
Pensacola  S  Georgia  Railroad  bargained,  sold,  and  conveyed 
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the  depots,  franchises,  and  equipments  of  said  road  to 
Bailey  and  McGeehee  in  the  event  of  the  payment  of  the 
Freeland  bonds,  and  in  default  of  the  payment  of  the  said 
Freeland  bonds  for  three  months  the  trustees  should  have  the 
power  to  take  possession  o£  said  roadway,  depots,  stations, 
franchises,  and  equipments  of  said  company  without  any  ju- 
dicial or  preliminary  process  whatever,  ana  the  same  to  sell, 
lease,  or  otherwise  dispose  of,  as  in  their  discretion  they  may 
deem  best  for  the  interest  of  the  bondholders.  It  recites 
further  that  thesaid  McGeehee  as  trustee,  the  said  Pensacola 
&  Georgia  Railroad  acquiescing  therein,  did  convey  to  Alex- 
ander B.  Hawkins  and  JJenjamin  C.  Lewis  large  bodies  of  , 
land,  to  be  held  upon  the  same  uses  and  trust  as  the  same 
were  conveyed  to  the  said  Bailey  and  McGeehee  by  thesaid 
Pensacola  and  Georgia  Railroad  Company.  The  complaint 
points  out  a  doubt  on  the  part  of  the  said  McGeehee  as  to 
whether  he  did  divest  himself  of  the  legal  ownership  of  the 
roadway,  depots,  stations,  franchises,  and  equipment  of  the 
said  Pensacola  &  Georgia  Railroad  Company.  This  doubt 
on  the  part  of  Mr.  McGeehee  seems  to  be  not  entirely  with- 
out foundation.  The  rights  of  the  public  in  railroad  corpo- 
rations and  theirfranchises created  and  granted  forthe  public 
welfare  have  been  defined  with  great  distinctness  since  the 
date  of  this  conveyance  to  Bailey  and  McGeehee  in  i860.  It 
is  not  now  regarded  that  to  self  out  and  part  with  the  title  to 
its  franchises  is  an  ordinary  and  usual  function  of  a  railroad 
company.  The  power  to  lease  a  railroad,  its  appurtenances 
and  franchises,  is  not  to  be  presumed  from  the  usual  grant  of 
power  in  a  railroad  charter;  and,  unless  authorized  by  a  leg- 
islative action  so  to  do,  one  company  cannot  transfer  them  to 
another  company  by  lease,  nor  can  tne  other  company  receive 
and  operate  them  under  such  lease.  Oregon  R.  &  Nav.  Co. 
V.  Oregonian  R,  Co.,  130  U.  S.  I,  39  Am.  &  Eng.  R.  Cas.  176. 
Whether  or  not  this  doctrine  is  applicable  to  the  case  at  bar, 
it  would  seem  indisputable  that,  if  an  important  p^rt  of  the 
claim  in  the  Leon  county  case  was  on  account  of  the  fore- 
closure proceedings  of  the  trustees  of  the  internal  improvement 
fund,  they  were  indispensable  parties,  and  a  decree  without 
them  would  be  a  nullity. 

It  is  insisted,  besides,  with  great  confidence,  before  the 
judgment  m  Leon  county  could  be  a  valid  lien  on  real  estate 
situate  in  Jefferson  county  it  must  have  attached  b,„,j, 
thereto  a  judgment  roll,  and  must  be  recorded  in  1,^™^* 
the  county  where  the  real  estate  is  situate.  Code 
Proc.  Fla.  §§  45,  46,  227,  Bush.  Dig.  469,  516 :  McClel.  Dig. 
619.  It  isinsisted  furtherthat  this  has  never  been  done.  On 
the  at^ument  of  this  cause  at  Jacksonville  the  judgment  roll 
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was  not  produced,  but  since  that  time,  and  while  the  court 
has  had   the  case  under  advisement,  a  certified  copy  of  this 

Eaper  has  been  forwarded  the  court,  it  having  been  discovered 
y  the  Honorable Raney,  who  was  formerly  of  counsel 

in  the  cause.  It  does  not  appear,  however,  to  have  been  re- 
corded in  Jefferson  county  ;  but,  without  passing  on  the  tech- 
nical question  involved,  which  is  necessarily  unfamiliar  to  one 
unacquainted  with  the  local  laws  of  the  state,  and  merely 
stating  it  for  the  benefit  of  all  concerned,  we  prefer  to  rest 
our  opinion  upon  the  want  of  jurisdiction  of  the  Leon  county 
court,  and  the  want  of  indispensable  parties,  before  adverteil 
to.  It  would  be  indeed  a  serious  matter  if  a  title  perfected 
by  the  decrees  of  the  United  States  courts,  by  which  ail 
parties  at  interest  were  bound,  could  be  unsettled  by  a  judg- 
ment by  default  in  a  county  of  the  state  where  the  property 
was  not  situate,  and  where  indispensable  parties  were  not 
made. 

For  the  foregoing  reasons  the  court  is  compelled,  in  its 
opinion,  to  deny  the  application  of  the  intervener,    Thepres- 
^     ent  purchasers,  who  have  succeeded  to  the  rights 
Mi'nn'io"      ^"'^  equities  of  the  purchasers  under  the  Schutte 
a«Bi<d  decree  in  1879-81,  obtained  on  the  road  and  this 

branch  a  first  lien  for  the  trustees  of  the  internal 
improvement  fund  on  bonds  authorized  to  be  issued  in  1S55, 
and  a  subordinate  lien  second  only  to  that  last  above  men- 
tioned in  favor  of  the  holders  of  $2,800,000  of  the  Florida  state 
bonds  bearing  dateand  lienasof  January  i,  1870.  They  also 
acquired  underthe  sale  of  March  20,  1869,311  therightsof  the 
trustees  of  the  internal  improvement  fund  in  and  to  the  Pen. 
sacola  &  Georgia  road  and  this  branch.  We  gravely  doubt 
whether  the  Pensacola  &  Georgia  Company  had  the  power 
to  pledge  their  entire  assets  and  franchises  to  the  trust  which 
the  intervenor  represented.  They  were  authorized  to  borrow 
monej  to  carry  into  effect  the  object  of  their  charter,  to  issue 
certihcates  or  other  evidences  of  such  loan,  and  to  pledge  the 
property  of  said  company  for  the  payment  of  the  same  and 
the  interest.  These  powers  were  never  enlarged.  This  is 
far  short  of  a  power  to  execute  a  conveyance  which  stipulates 
that  in  the  event  of  the  default  in  the  payment  of  the  interest 
or  principal  which  shall  have  remained  in  arrears  for  the  space 
of  three  months  the  creditor  shall  have  power  to  take  possession 
of  the  said  railways,  depots,  stations,  franchises,  and  equij)- 
incnts  of  said  company  without  any  judicial  or  other  prclimi- 
nary  process  whatever,  and  the  same  to  sell  or  lease  or  other- 
wise dispose  of,  as  in  their  discretion  they  may  deem  bestfor 
the  interest  of  the  bondholders-  The  application  of  petitioner 
is  refused,  and  the  intervention  is  dismissed  at  the  cost  of  the 
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intervenor,  and  the  decree  of  the  court  will  be  framed  ac 
cordingly. 


(iJS  United  States,  S33^ 

ForaelMura  of  Mortgago— Bill  to  Sat  Aside  Sale.— The  holder  of  second 
mortgage  bonds  oi  a  railroad  company  tiled  a  bill  in  equity,  on  behalf  of 
himself  and  all  the  other  holders  of  second  mortgage  bonds,  to  rescind  a 
sale  of  the  road  made  under  a  decree  of  foreclosure  to  a  committee  of  the 
first  mortgage  bondholders,  or  to  have  the  sale  declared  to  be  in  trust  for 
both  classes.  Fraud  was  not  alleged,  and  it  did  not  appear  that  the  sec- 
ond mortgage  bondholders  had  made  any  offer  to  redeem.  It  was  not 
averred  that  there  was  any  consideration  for  an  alleged  agreement  that 
the  second  mortgage  bondholders  should  share  in  the  purchase.  Neither 
was  it  averred  that  the  property  was  sold  for  less  than  its  actual  value. 
The  complainants  had  notice  of  the  foreclosure  suit  and  might  have  in- 
tervened. The  bill  alleged  no  collusion  on  the  part  of  the  trustee.'  The 
foreclosure  suit  was  brought  to  foreclose  both  mortgages,  and  it  did  notap- 
pearthat  the  second  mor^ge  bondholders  could  have  prevented  the  de- 
cree entered  by  the  court.  The  complaint  did  not  make  the  members  of 
the  committee  of  the  first  mortgage  bondholders,  who  were  alleged  to  have 
made  the  agreement  that  the  second  mortgage  bondholders  should  share 
in  the  purchase,  parties  to  the  suit.    Htld,  that  the  bill  could  not  be  sus- 

Appeal  from  the  Circuit  CoUrtof  the  United  States  for  the 
Southern  District  of  Ohio. 

Geo.  W.  Morse,  for  appellant. 

7.  C.  Coombs  and  C.  H.  Hanson,  for  appellees. 

Blatchford,  J. — This  is  a  suit  in  equity,  brought  in  the 
circuit  court  of  the  United  States  for  the  southern  district  of 
Ohio  by  William  Robinson,  in  behalf  of  himself 
and  all  the  other  holders  of  the  second  mortgage  ''»"•"■'**• 
or  income  bonds  of  the  Iron  Railroad  Company  who  desire 
to  come  in  and  aid  in  the  prosecution  of  the  suit,  and  to  con- 
tribute to  the  expenses  thereof,  against  the  Toledo,  Cincinnati 
&  St.  Louis  Railroad  Company,  the  said  Iron  Railroad  Com 
pany,  the  Iron  Railway  Company,  (all  three  of  them  being;  cor- 
porations of  Ohio,)  the  Central  Trust  Company  of  New  York, 
a  New  York  corporation,  and  John  C.  Coombs. 

The  substance  of  the  material  allegations  of  the  bill   is   as 
follows:  On  the  5th  of  August,  1881,  the  Iron  Railroad  Com- 
pany executed  to  the  Central  Trust  Company  of 
New   York,   hereinafter   called  the  "  Trust  Corn-  J"f*"""" 
pany,"  a   first  mortgage  covering  its  line  of  rail- 
road and  other  property  between  the  Ohio  river,  in  Lawrence 
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county,  and  the  south  line  of  Jackson  county,  Ohio,  includittfe 
sundry  other  tines  in  Lawrence  county,  to  secure  $500,0000! 
6  per  cent,  gold  bunds.  On  the  ist  ot^August,  1861,  the  com- 
pany executed  to  the  same  trust  company  its  second  mort- 
gage on  the  same  railroad  property  and  lines  to  secure  $500^ 
000  of  6  per  cent,  income  bonds.  This  mortgage  was  made 
expressly  subject  to  the  other  one.  The  interest  to  be  paid 
on  the  income  bonds  was  to  be  such  amount,  not  exceeding 
6  per  cent,  per  annum,  as  the  company  should  annually  de- 
clare to  be  the  year's  installment  of  interest  payable  out  of 
the  net  earnings  of  the  lines  of  railroad  of  the  company,  in- 
terest not  to  be  accumulative,  and  none  to  be  considered  due 
and  payable  except  out  of  net  earnings  appi'cable  to  the  pur- 
pose,  and  when  the  amount  should  have  been  ascertained 
and  declared  by  the  board  of  directors.  The  plaintiff  is  the 
holder  and  owner  of  25  of  such  income  bonds,  of  $1,000  each. 
The  interest  on  the  first  mortgag.e  bonds  was  payable  abso- 
lutely, semi-annually,  on  the  1st  days  of  January  and  July,  on 
the  p/esentation  of  coupons  annexed  to  the  bonds.  After- 
wards the  Iron  Railroad  Company  was  consolidated  with  the 
Toledo,  Delphos  &  Burlington  Railroad  Company,  an  Ohio 
corporation  ;  and  the  latter  was  afterwards  consolidated  with 
the  Toledo,  Cincinnati  &  St.  Louis  Railroad  Company,  an- 
other Ohio  corporation.  In  August,  1883,  the  latter  corpo- 
ration was  put  into  the  hands  of  a  receiver.  The  earnings 
of  the  roaa  of  the  Iron  Railroad  Company  were  at  all  times 
sufficient  to  pay  interest  on  the  first  mortgage  bonds,  and  to 

Eay  a  large  interest  on  the  second  mortgage  bonds.  The 
oldersof  the  second  mortgage  bonds  had  no  voice  in  either 
of  the  consolidations,  and  the  trust  company  never  assented 
to  them.  ■  Both  consolidations  were  illegal,  collusive,  fraud- 
ulent, and  void.  No  dividend  was  ever  declared  payable  to 
the  holders  of  the  second  mortgage  bonds,  though  it  was 
fairly  earned.  So  the  holders  of  such  bonds  had  no  oppor- 
tunity to  enter  for  a  breach  of  the  conditions  of  the  mortgage 
and  to  operate  the  road.  The  earnings  of  the  Iron  Rkilroad, 
which  ought  to  have  been  applied  to  Keep  down  the  interest 
on  its  bonds,  were  largely  diverted,  in  consequence  of  its 
consolidation  with  the  other  roads,  and  applied  to  pay  their 
expenses ;  and  the  holders  of  the  second  mortgage  bonds 
have  an  equitable  lien,  on  the  property  of  the  companies  with 
which  the  Iron  Railroad  Company  was  consolidated,  to  have 
refunded  the  amount  of  such  diverted  earnings,  and  to  have 
them  applied  to  pay  the  interest  on  the  two  classes  of  bonds. 
By  the  terms  of  the  first  mortgage,  the  trust  company  could 
have  entered  at  any  time  after  the  failure  to  appropriate  the- 
earnings  to  pay  the  interest,  and  could  have  had  the  eam- 
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ings  of  the  Iron  Railroad  kept  separate  ;  and  there  would 
have  been  a  surplus  to  be  devoted  to  paying  the  interest  on 
the  second  mortgage  bonds.  The  trust  company,  being  a 
'  trustee  under  botn  mortgages,  was  bound  to  execute  its  trust 
for  the  benefit  of  the  holders  of  both  classes  of  securities ;  but, 
by  reason  of  the  apparently  inconsistent  positions  occupied 
by  the  trustee,  the  holders  of  the  second  mortgage  bonds  had 
no  fair  notice  of  the  proceedings  to  foreclose  and  sell  the 
property,  and  the  trustee  gave  no  notice  to  any  of  the  hold- 
ers of  the  second  mortgage  bonds  of  such  proceedings ;  and 
they  were  unrepresented  therein,  and  had  no  opportunity  to 
present  to  the  court  the  facts  set  forth  in  the  bill. 

In  July,  1 883,  the  trust  company  filed  a  bill  in  equity,  in  the 
circuit  court  of  the  United  States  for  the  southern  district  of 
Ohio,  against  the  Toledo,  Cincinnati  &  St.  Louis  Railroad 
Company,  to  foreclose  the  mortgages;  and  the  defendant 
company  appeared,  and  submitted  to  a  default  and  a  decree 
of  foreclosure.  A  receiver  and  a  special  master  were  ap- 
pointed, and  the  receiver  was  ordered  to  keep  a  separate  ac- 
count of  the  earnings  of  each  division,  which  he  proceeded 
to  do  on  November  I,  1883,  The  special  master  found  that 
the  net  earningsof  the  Iron  Railroad  lor  the  five  months  from 
November  1,  1883,  to  April  i,  1884,  were  $33,716.37.  On  the 
15th  of  July,  1884,  five  persons,  whose  names  are  given,  hold- 
ers to  a  greater  or  less  amount  of  the  first  mortgage  bonds, 
became  a  committee  of  the  first  mortgage  bondholders,  under 
a  contract  whereby  they  were  to  purchase  the  Iron  Railroad, 
with  all  its  property,  under  the  decree  of  sale.  All,  or  sub- 
stantially all,  of  the  first  mortgage  bondholders  signed  the 
contract  with  the  committee  ;  but  the  second  mortgage  bond- 
holders had  no  notice  thereof,  and  were  hot  invitea  to  par- 
ticipate in  the  appointment  of  the  committee.  A  copy  of  the 
agreement  is  annexed  to  the  bill.  It  contained  a  provision 
authorizing  thecommittce  to  negotiate  for  a  participation  by 
the  seconcTmortgage  bondholders  in  the  benefits  of  the  trust 
created  bv  the  agreement.  On  the  loth  of  Jime,  1884,  the 
holders  of  the  second  mortgage  bonds  were  called  together 
in  Boston,  and  a  committee  of  five  of  them,  of  whom  the 
plaintiff  was  one,  was  appointed  to  confer  with  the  committee 
of  the  first  mortgage  bondholders  in  regard  to  a  participation 
in  the  reorganization  of  the  company,  and  to  take  such  other 
steps  as  might  be  necessary  to  protect  the  interests,  of  the 
second  mortgage  bondholders.  On  the  rgth  of  June,  1884, 
the  two  committes  met,  and  it  was  agreed  between  them  that 
the  second  mortgage  bondholders  snould  participate  in  the 
reorganization,  and  should  rank  therein,  substantially,  as  they 
ranked  previously,  subject  to  a  fair  division  of  expenses,  it 
46  A.  &  E.  R.  Cas— as 
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being  understood  that  a  plan  of  reorganization  should  be  sub- 
mitted, and  that  the  committee  ot  the  first  mortgage  bond* 
holders  should  purchase  the  property  at  the  sale.  The  rail- 
road and  property  were  sola  on  the  28th  of  June,  1884.  in 
pursuance  of  the  decree,  and  the  defendant  Coombs,  acting 
or  the  committee  of  the  first  mortgage  bondholders,  pur- 
chased the  same  for  $500,000,  and,  as  the  plaintiff  assumed 
and  had  reason  to  believe,  for  the  benefit  of  both  classes  of 
security  holders.  The. sale  was  confirmed  on  the  i8th  of  July, 
1884;  and  on  the  31st  of  July,  1884,  the  committee  of  the 
seco'nd  mortgage  bondholders  submittted  to  the  committee 
of  the  first  mortgage  bondholders  a  plan  for  reorganization, 
a  copy  of  which  is  annexed  to  the  bill,  with  a  copy  of  a  letter 
from  the  committee  of  the  second  mortgage  bondholders, 
accompanying  it.  Meantime,  immediately  after  the  sale,  the 
committee  of  the  first  mortgage  bondholders  proceeded  to  ' 
organize,  under  the  laws  of  Ohio,  the  defendant  corporation 
the  iron  Railway  Company,  with  the  intention  of  transfer- 
ring the  properly  to  it  when  the  sale  should  be  confirmed. 
The  tron  Railway  Company  is  capitalized  at  $600,000,  with 
the  purpose  of  issuing  its  stock,  dollar  for  dollar,  to  the  first 
mortgage  bondholders  for  their  bonds,  and  for  two  years' 
unpaid  interest,  and  for  expenses,  without  recognizing  the 
rights  of  the  second  mortg.ige  bondholders.  Coombs  has 
transferred  the  railroad  and  property  to  the  Iron  Railway 
Company,  which  is  composed  of  the  parties  who  made  up  the 
first  mortgage  bondholders,  and  no  new  or  innocent  party 
holds  the  stock  thereof ;  and  the  corporation  and  the  holdere 
of  its  stock  had  full  notice  from  the  beginning  of  the  rights 
of  the  second  mortgage  bondholders.  In  August,  1884,  notice 
of  the  claims  of  the  second  mortgage  bondholders  was  pub- 
lished in  certain  newspapers  in  Boston,  where  both  classes  of 
securities  are  largely  or  entirely  held.  On  the  sth  of  August, 
1884,  the  committee  of  the  second  mortgage  bondholders 
served  upon  each  member  of  the  committee  of  the  first  mort- 
gage bondholders  a  notice  asserting  the  rights  of  the  second 
mortgage  bondholders,  and  a  like  notice  upon  the  Iron  Rail- 
way Company, and  also  published  a  like  notice  in  two  Boston 
newspapers  :  all  of  which  was  done  before  the  Iron  Railway 
Company  issued  the  stock.  In  the  various  statements  which 
appear  as  a  matter  of  public  record,  the  trust  company  and 
the  Toledo,  Cincinnati  &  St.  Louis  Railroad  Company  have 
alleged  that  the  earnings  of  the  Iron  Railroad  Company  have 
been  sufilicient,  if  kept  separate,  to  pay  the  interest  on  the 
first  morlgage  bonds;  such  statements  being  made  in  the 
papers  filed  in  the  various  foreclosure  proceedings  to  fore- 
close the   various  divisions  nf  ihe  Toledo,  Cincinnati  &  St 
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Louis  Railroad  Company.  The  committee  of  the  first  mort- 
gage bondholders,  have  stated  repeatedly,  in  a  public  way, 
that  their  road  was  earning  sufficient  to  pay  the  interest  on 
the  first  mortgage  bonds  ;  and  such  claim  was  made  by  them, 
and  by  all  that  class  of  bondholders,  when  the  Toledo,  Cin- 
cinnati &  St.  Louis  Railroad  Company  first  ceased  to  pay  in- 
terest on  the  first  mortgage  bonds. 

No  demand  was  ever  duly  made  by  the  holders  of  the  first 
mortgage  bonds  for  their  interest,  in  accordance  with  the 
terms  01  their  mortgage,  nor  by  the  trust  company  as  trustee. 
A  portion  of  the  property  alleged  to  have  been  purchased 
under  the  decree  of  foreclosure  and  sale  is  covered  by  the 
second  mortgage,  and  not  by  the  first,-  although  it  is  claimed 
by  the  purchasing  committee,  and  asserted  to  liave  been  con- 
veyed to  the  Iron  Railway  Company.  The  Iron  Railway 
Company  claims  that,  by  virtue  of  its  title  from  the  committee 
of  the  first  mortgage  bondholders,  it  has  acquired  a  right  to 
the  entire  income,  from  whatever  source,  of  the  Iron  Railroad 
Company,  and  all  its  property  ant^  franchises,  although  the 
same  may  exceed  the  sum  sufficient  to  pay  the  interest  on 
such  first  mortgage  bonds.  There  can  be  no  valid  decree  of 
foreclosure  and  sale  which  will  deprive  the  second  mortgage 
bondholders  from  participating  in  the  net  profits  and  income, 
after  paying  the  interest  on  tne  first  mortgage  bonds.  By 
the  terms  of  both  mortgages,  the  property,  if  sold,  was  to  be 
sold  in  the  city  of  ironton,  Ohio,  and  the  same  place  should 
haye  been  adopted  when  sold  under  decree  of  the  court. 
The  net  earnings  of  the  Iron  Railroad  Company  should  have 
been  applied,  Irom  the  time  of  the  appointment  of  the  re- 
ceiver,  to  pay  the  interest  on  the  first  mortgage  bonds  ;  and 
the  balance  snould  have  been  left  for  the  subject  of  an  account 
between  the  receiver  and  the  second  mortgage  bondholders, 
in  accordance  with  the  terms  of  the  mortgage. 

The  bill  prays  for  an   answer   under  oath,  and  also  for  a 
notice  to  the  second  mortgage  bondholders  to  come  in  and 
aid  in  the  prosecution  of  the  suit :  that  the  sale  to 
the  committee  of  the  first  mortgage  bondholders  ,„_*  "*^ 
be  rescinded,  or  so  far  qualified  as  to  be  declared 
to  be  in  trust  for  both  classes  of  bondholders;  that  the  sale 
to  the  Iron  Railway  Company  be  rescinded,  or  be  declared 
to  be  for  the  benefit  of  both  classes  of  bondholders  ;  that  an 
account  be  taken  of  the  amount  of  the  earnings  of  the  Iron 
Railroad  Company,  applicable  to  the  payment  of  interest  on 
its  first  and  second  mortgage  bonds,  received  since  the  road 
was  placed  in  the  hands  of  a  receiver,  and  also  an  account  of 
the  amount  of  earnings  diverted  bv  the  consolidation  prior 
to  the  appointment  of  a  receiver,  and  an  account  of  the  amount 
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of  property  under  the  control  of  the  court  which  ought  to  be 
applied  upon  the  bonds  in  lieu  of  sych  diverted  earnings ;  for 
the  application  of  the  same,  first,  in  payment  of  the  interest 
overdue  on  the  first  mortgage  bonds,  and  the  balance,  if  any, 
after  that,  in  payment  of  interest  up  to  the  specified  rate  on 
the  second  mortgage  bonds;  and  for  general  relief. 

The  Iron  Railway  Company  and  Coombs  put  in  separate 
demurrers  to  the  bill.  The  demurrer  of  the  Iron  Railway 
Company  alleges  want  of  equity,  and  also  multilan- 
i^rerV'  ousness,  in  that  the  bill  seeks  both  to  have  the  fore- 
closure  proceedings  avoided  and  the  sale  set  aside, 
and  to  obtain  a  participation  in  the  benefits  of  the  purchase 
of  the  property  at  the  sale,  and  also  alleges  that  it  appears 
that  the  plaintiff  has  not  been  injured  by  tne  foreclosure  pro- 
ceedings, and  that  he  might,  with  diligence,  have  prevented 
or  remedied  any  injury  by  intervening  in  the  proceedings; 
that  for  all  such  injury  there  was  a  plain,  adequate,  and  com- 
plete remedy  at  law,  in  a  suit  against  the  trust  company; 
that  it  is  admitted  by  the  bill  that  default  was  made  in  pay- 
ing the  interest  due  to  the  holders  of  the  first  mortgage  bonas, 
which  continued  up  to  the  time  of  the  sale  of  the  road,  and 
still  continues,  but  it  contains  no  offer  to  pay  the  bonds,  or 
the  interest  due  on  them,  or  to  redeem  the  property  from  the 
first  mortgage  ;  that  it  does  not  allege  any  privity  with,  or 
duty  or  liability  to,  the  second  mortgage  bonaholders,  on  the 
part  of  the  first  mortgage  bondholders,  nor  any  common  in- 
terest between  them  ;  that,  as  to  so  much  of  the  bill  as  rests 
upon  any  alleged  agreement  or  undertaking  on  the  part  of 
the  committee  of  the  first  mortgage  bondholders,  whose 
names  are  given  in  the  bill,  it  appears  that  all  of  them  are 
necessary  parties,  and  none  of  them  are  made  parties;  that 
all  o(  them  and  the  plaintiff  are  citizens  ol  Massachusetts, 
and  that  this  court  has  no  jurisdiction  to  enforce  the  alleged 
agreement;  that  the  agreement  is  not  sufficient  in  form  or 
certainty  to  permit  its  enforcement,  or  to  warrant  any  re- 
covery of  damages  on  account  of  any  breach  of  it,  that  no 
consideration  is  alleged  for  it,  nor  is  it  alleged  to  be  in  such 
form  as  imports  consideration,  that  the  committee  were  not 
authorized  tO  make  any  such  agreement  with  the  second 
mortgage  bondholders ,  that  sucn  agreement  and  this  suit 
admit  the  competency  of  the  organization  of  the  Iron  Rail- 
way Company,  and  such  agreement  and  the  alleged  authority 
therefor  do  not  appear  to  be  competent  to  create  any  privity 
with,  or  duty  or  liability  to,  the  plaintiff,  on  the  part  of  the 
Iron  Railway  Company  and  its  stockholders;  that  it  does 
not  appear  that  Coombs  was  in  privity  with,  or  incurred  any 
obligation  or  liability  to,  the  plaintiff,  or  any  of  the  second 
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mortgage  bondholders,  or  was  served  with  any  notice  or  had 
any  knowledge  of  any  undertaking  in  behalf  of  any  second 
mortgage  bondholders,  or  of  any  violation  thereof,  and  no 
irauQ,  or  knowiedge  of  or  complicity  in  any  fraud,  on  the 
part  of  Coombs,  is  sufficiently  alleged  in  the  bill ;  that  it  is 
alleged  in  the  bill  that  no  foreclosure  proceedings  such  as  are 
set  forth  can  bar  the  second  mortgage  bondholders  from  the 
net  profits  and  income  after  the  payment  of  the  interest  on 
the  first  mortgage  bonds  ;  and  that  for  the  recovery  of  any 
property  formerly  of  the  Iron  Railioad  Company  which  may 
not  have  been  covered  by  the  first  mortgage,  but  may  have 
been  covered  by  the  second  mortgage,  it  appears  that  the 
parties  in  interest  have  a  plain,  aaequate,  and  complete 
remedy  at  law.  The  demurrer  of  Coombs  is  to  the  same  ef- 
feet  as  that  of  the  Iron  Railway  Company. 

On  a  hearing  on  the  bill  and  demurrers  a  decree  was  entered 
dismissing  the  bill  with  costs.  An  application  for  a  rehear- 
ing was  made,  on  an  allegation  of  surprise  and  ac- 
cident, by  reason  whereof  the  case  was  not  prop-  ''T^'T 'wii- 
erly  presented  on  the  part  of  the  plaintiff.  On  a  ^"«ri»t 
heanngon  the  application  a  decree  was  made  which  itmitt, 
states  that  the  plaintiff  was  heard  in  support  of  his 
application,  as  well  upon  all  matters  which  he  had  to  ad- 
vance on  the  insufficiency  of  the  prior  hearing  as  upon  any 
alleged  error  in  the  judgment  thereupon  rendered,  and  the 
defendants  were  not  only  heard  in  support  of  the  sufficiency 
of  the  hearing,  and  the  correctness  of  the  judgment,  but"  also 
oSered  in  open  court,  for  the  purpose  of  preventing  any 
amendment  hereafter  to  said  bill  by  incorporating  therein  an 
oiler  to  redeem  said  Iron  Railroad  either  from  the  lien  o(  the 
first  mortgage,  or  from  the  purchaser,  if  and  whenever  in  the 
future  the  circumstances  and  parties  may  have  become 
changed,  and  said  property  may  nave  increased  in  value,  to 
waive  all  objection  to  said  bill,  if  said  complainant  would 
amend  the  same  forthwith  by  making  such  an  offer  to  redeem, 
and  accept  a  decree  of  this  court  limiting  the  time  therefor, 
and,  on  default  in  making  such  redemption,  to  be  forever 
barred  and  foreclosed  of  all  right,  title,  and  interest  in  said 
property ,  and  said  complainant  declined  said  offer.  And 
thereupon,  upon  consideration  thereof,  and  for  other  suf- 
ficient reasons,  as  well  as  said  oflcr  by  said  defendants,  said 
motion  for  a  rehearing  is  denied,  and  said  judgment  sustain- 
ing said  demurrer  and  dismissing  said  bill,  with  costs,  stands 
confirmed."  The  plaintiff  has  appealed  irom  the  decree  dis- 
missing the  bill. 

It  is  impossible  to  sustain  this  bill  as  against  the  demurrers. 
There  is  no  allegation  of  any  actual  fraud.     There  is  no  offer 
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to  redeem.  There  is  no  averment  of  any  consHerationormu. 
tuality  in  the  alleged  agreement' between  the  two 
■nuiukie.  committees.  There  is  no  allegation  that  the  prop- 
erty  was  sold  for  less  than  its  actual  value.  The 
bill  admits  that  the  claim  of  the  first  mortgage  bondholders 
is  superior  to  that  of  the  second  mortgage  bondholders,  and 
the  failure  of  the  plaintiff  to  offer  to  redeem  is  evidence  that 
he  does  not  thinic  the  property  was  worth  more  than  it 
brought  at  the  sale.  If  the  plaintiff  or  the  second  mortgage 
bondholders  had  exercised  due  diligence,  they  might  nave 
intervened  in  the  foreclosure  suit.  No  fraud  being  alleged, 
the  proper  remedy,  if  any  legal  injury  was  sustained  by  them, 
was  to  apply  to  the  court  in  which  tne  foreclosure  took  place 
to  set  aside  the  decree  or  the  sale.  The  bill  does  not  allege 
any  fraud  as  having  been  committed  by  any  party  to  the  fore- 
closure suit,  or  that  the  decree  was  any  part  of  a  fraudulent 
arrangement.  There  is  no  allegation  of  any  fraudulent  prac- 
tice whereby  any  second  mortgage  bondholders  lost  anv 
right  to  bid  at  the  sale  ;  nor  can  it  oe  gathered  from  the  bill 
that  they  ever  had  any  idea  of  bidding  or  of  contributing  to 
the  purchase. 

As  to  the  allegation  in  respect  of  the  inconsistent  positions 
of  the  trust  company  as  a  trustee  under  both  of  the  mort- 
gages, no  collusion  on  the  part  of  that  company  is 
i»oidrt«mt  averred  ;  nor  is  it  alleged  that  the  company,  so  far 
uuI'mb-'  ^^  •'■  ^'^  "''  could  represent  the  second  mortgage 
puf.  bondholders,  was  unfaithful    to  its  trust.     Tnere 

having  been  an  admitted  default  on  the  first  mort- 
gage, and  the  foreclosure  proceedings  having  been  properiy 
instituted,  there  is  an  absence  of  any  allegation  in  the  bill 
that    the  second   mortgage  bondholders,  if  they  had   been 

Earties  to  the  suit  otherwise  than  througli  the  trustee,  could 
ave  taken  any  steps  which  would  have  prevented  the  de- 
cree of  foreclosure.  The  trust  company  was  a  trustee  under 
the  first  mortgage,  which  was  prior  in  right  to  the  second. 
It  discharged  no  more  than  its  duty  to  the  first  mortgage 
bondholders ;  and  it  appears  by  the  bill  that  the  second  mort- 
gage bondholders  had  a  meeting  and  appointed  a  committee 
18  days  prior  to  the  sale,  and  thus  had  full  knowledge  of  the 
situation  of  affairs,  and  full  opportunity  to  apply  to  intervene 
as  parties  to  the  suit.  Moreover,  the  bill  alleges  that  the 
foreclosure  suit  was  a  suit  to  foreclose  both  of  the  mortgages, 
and.  of  course,  according  to  their  respective  priorities.  The 
bondholders  were  represented  by  their  trustee,  as  is  estab- 
lished by  numerous  decisions, 

As  to  the  other  allegations  in  the'  bill,  which  question  the 
proceedings  which  took  place  in  the  foreclosure  suit  prior  to 
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the  sale,  they  were  matters  proper  for  adjudication  in  that 
suit;  and  they  cannot,  under  ihe  circumstances  of 
the  case,  be   questioned   in   this   suit.     We  have  pr<M»<i>n 
coDsidered  all   of    tliem,  and  pass  them   without  pTioriouic, 

further  observation. 

As  to   the  alleged  agreement    that  the  second  mortgage 
bondhoJders  should    participate    in  the  reorganization,  the 
claim  made  in  regard  to  it  may  be  dismissed  with 
a  few  words,     if  tliere  was  any  such  agreement  ?"""*r'''' 

l_-i_  1Ji_l-J-  ■.  .■!         '•OBifcoW*" 

wtiicii  could   be  binding,  it  was  an  agreement  with   ■(tpirum. 
the  members  of   the  committee  of   the  first  mort- 
gage bondholders    as   individuals;    and  they  are  not  made 
parties  to  the  suit,  though  their  names  are  given. 

Nor  does  the  plaintiff  represent  the  comnjittee  of  the  sec- 
ond mortgage  bondholders,  with  whom  the  agreement  is  - 
alleged  to  have  been  made.  Nor  does  the  Iron  Railway 
Company  represent  the  committee  of  the  first  mortgage 
bondholders.  Independently  of  this,  the  alleged  agreement 
is  too  vague  and  indefinite  to  furnish  a  foundation  Tor  its  en- 
forcement. On  the  showing  of  the  bill,  the  parties  never  en- 
tered into  any  contract,  and  the  court  would  have  to  make 
one  for  them.  There  was  no  mutuality  in  the  agreement  al- 
leged, and  no  adequate  consideration  for  it  is  stated  or  can 
be  imported.  These  same  considerations  show-  that  the- 
agreement  cannot  be  adjudged  to  cre,ate  a  trust  for  the  bene- 
fit of  the  second  mortgage  bondholders.  If  the  plaintiff  or 
the  other  second  mortgage  bondholders  have  any  right  of 
action  in  respect  of  any  such  agreement,  it  must  be  one  at 
law. 

We  have  considered  the  various  questions  raised  by  the 
bill  and  the  demurrers,  and  are  of  opinion  that  they  do  not 
need  any  further  remark.     Decree  affirmed. 

Forecloiura  of  Junior  and  Elder  Trutt  Deeds— Jurisdiction  of  Federal  Court 

— Substituted  Service. — Where  a  railroad  which  is  in  the  hands  of  a  receiver 
appointed  by  a  United  States  circuit  court  is  sold  under  a  decree  of  fore- 
closure to  satisfy  a  junior  deed  of  trust,  and,  while  the  property  is  Still  be- 
ing administered  by  the-court  through  its  receiver,  suit  is  brought  in  the 
same  court  against  the  company  by  the  trustee  in  the  elder  deed  of  trust 
to  foreclose  it.  the  court  having  jurisdiction  of  the  subject- matter  has 
authority  to  make  the  purchaser  underlhe  first  foreclosure  sale,  which  was 
made  subject  to  the  prior  deed  of  trust,  a  party  defendant,  and  to  order 
substituted  service  of  process  upon  him,  notwithstanding  the  fact  that  he 
is  a  citizen  of  the  same  state  as  complainant.  Farmers' Loan  &  Trust  Co. 
w.  Houston  &  T.  C.  R.  Co.,  44  Fed.  Rep.  115. 

Foreclosure  of  Several  Mortgage*  only  one  of  which  is  due— A  railroad 
company  alleged  its  insolvency,  and  prayed  for  a  sale  of  its  properly,  and 
distribution  of  the  proceeds  among  its  creditors.  A  receiver  was  appointed. 
A  mortgage  creditor  filed  a  cross-bill  asking  foreclosure  of  two  mortgages,^ 
on  both  ot  which  default  in  the  interest  had  been  made,  but  the  debt  se-* 
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cured  by  the  second  only  was  due.  Hild,  that  both  mortgages  were  prop- 
erly fofeclosed,  though  by  its  terms  the  first  was  not  subject  to  foreclosure 
until  default  in  payment  of  the  principal  at  maturity.  Even  if  it  bad  been 
error  to  foreclose  the  first  mortgage,  the  railroad  company  was  not  injured 
thereby,  where  it  was  hopelessly  insolvent.  Mcllhenny  *,  Binz  (Teias 
Sup.  Ct.,  March  29,  1890),  13  S.  W.  Rep.  655. 

An  insolvent  railroad  company  had  issued  several  series  of  morteage 
bonds,  some  of  which  mortgages  covered  all  of  its  property,  and  oifiers 
only  part.    The  principal  of  some  of  the  mortgages  was  due,  and  the  com- 

Eny  had  defaulted  on  the  interest  of  ail  of  them.  In  addition  11  had  a 
ge  floating  debt,  running  into  millions.  There  was  no  fair  possibllityof 
itsT>eing  able  to  pay  the  accrued  interest  on  the  bonds  and  the  floaiing 
debt  without  a  sale  of  all  its  properties.  Held,  that  a  decree  foreclosing 
all  the  mortgages,  entered  by  consent  of  the  creditors,  would  not  be  set 
aside  at  the  suit  of  some  of  the  stockholders  on  the  ground  that  the  prin- 
«ipal  of  some  of  the  mortgages  was  not  yet  due,  as  it  was  to  the  interest  of 
the  railroad  company  that  the  rights  of  all  the  mortgage  bondiiolders 
should  be  cut  aft  to  enable  the  company  to  effect  a  reorganization  which 
would  secure  and  extend  its  bonded  debt,  and  reduce  the  rate  of  interesl 
thereon,  and  provide  the  necessary  means  to  satisfy  the  floating  debt. 
Carey  v.  Houston  &  T,  C   R.  Co.,  45  Fed.  Rep.  438. 

Fo  re  cloture— Pled  ga  of  Bondi — Intervening  Petition— Exception  to  Mir 
■ter'f  Report. — In  proceedings  to  foreclose  a  mortgage  on  the  property  of  a 
street  railroad,  where  the  bill  contains  no  averment  as  to  the  pledging  of 
the  bonds,  nor  as  to  who  were  the  holders  of  them,  but  only  allies  thai 
enough  of  them  were  outstanding  to  comply  with  the  provisions  of  ihe 
mortgage  as  to  foreclosure,  an  intervening  petitioner  cannot  be  eipecied 
10  know  these  circumstances  in  advance  of  the  evidence,  and  the  fact  that 
his  petition  of  intervention  makes  no  allegations  as  to  the  invalidity  of  the 
pledging  of  Che  bonds  will  not  preclude  him  thereby  from  excepting  to  llW' 
master's  report  sustaining  the  validity  of  such  a  pledge.  Farmers'  l.oana 
Trust  Co.  i'.  San  Diego  St. Car. Co.  45  Fed.  Rep.  518. 

Same—Unauthoriied  Pledge  of  Bondt.— It  appeared  upon  foreclosure  pro- 
ceedings that  the  bonds  of  a  street-car  company,  issued  pursuant  to  a  vote 
of  the  stockholders,  "  for  the  purpose  of  extending  and  constructing"  the 
road,  purchasing  rolling  stock  and  equipments,  and  paying  "  forlabordone 
and  to  be  done  in  the  construction"  and  operation  of  the  road,  were  never 
sold  to  procure  funds  for  these  purposes,  but  that  after  ineffectual  aliempis 
to  seU  them  they  were  pledged  by  the  president  and  vice-president  of  the 
mortgagor  to  secure  antecedent  indebtedness  of  the  company,  which  tos 
large  extent  was  due  to  other  companies,  of  which  also  they  were  otficfW 
and  directors.  Nc/d.  that  the  pledge  was  without  authoritv.  and  in  (rawi 
of  the  rights  o£  the  stockholders.  Farmers'  Loan  &  Trust  Co.  w.  San  Di(SO 
St.  Car  Co.,  45  Fed.  Rep.  518. 

Forecloture  of  Second  Mortgage —Redemption  Rights.— To  a  bill  to  fore- 
close the  first  mortgage  on  tlie  property  of  a  railroad  company  the  niari- 
ga^ce  of  the  income  mortgae^.  the  second  mortgage  on  the  propetty.  b>5 
made  a  party,  but  the  decree  failed  to  foreclose  the  lien  of  the  income 
Tni)rtgu<;e.  On  a  cross-bill  to  foreclose  the  second  mortgage  and  to  re- 
deem, tlie  court  held  that  the  purchaser  at  the  foreclosure  sale  under  the 
circumstances  succeeded  to  the  redemption  rights  of  the  original  owner- 
JM.i,  that  it  was  entitled  to  present  and  be  heard  upon  all  objections  that 
could  fiiirly.be  made  to  the  validity  of  the  bonds  sought  to  be  recoverri 
upon  under  the  provisions  of  the  income  mortgage.  As  the  income  nwfi- 
R.iue  bondholders  are  seeking  the  aid  of  equity  after  the  lapse  oi  many 
years,  and  after  inti.Tcsts  have  been  acquired  in  reliance  on  the  absohiK 
"title  of  the  purcliascr,  ility  niu.si  come  into  court  with  clean  hands. andas 
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their  right  to  redeem  is  based  upon  the  lien  of  the  income  mor^^e  which 
was  not  foreclosed,  they  are  only  protected  to  the  amount  ol  the  bonds 
which  were  claims  enforceable  at  the  time  of  the  foreclosure  decree,  and 
therefore  the  validity  of  the  bonds  sought  to  be  proved  up  is  open  to  in- 
vestigation.    Simmons  v.  Taylor,  3S  Fed.  Rtp.  682. 

For«closurs  of  First  Mortgage— Purchaur  pf  Second  Mortgage  Sondtas 
Bona  Fid*  Holder. — After  a  decree  and  sale  under  a  first  mortgage,  a  ques- 
tion arose  a&  to  whether  the  decree  foreclosed  the  income  mortgage.  An 
examination  of  the  record  was  had,  and  the  conclusion  reached  chat  it  did 
not.  The  income  mortgage  bonds  were  then  sought  out  by  certain  parties, 
who  purchased  them  at  from  3  to  20  per  cent,  of  the  amount  apparently 
due.  The  bonds  had  attached  unpaid  coupons  nearly  equal  to  their  face 
value,  and  a  cross-bill  was  then  pending  seeicing  a  decree  for  the  principal 
and  interest  on  them.  These  purchases  were  made  solely  for  speculative 
purposes,  and  for  the  purpose  of  enforcing  them  througli  the  hen  of  the 
income  mortgage.  Heid,x.ha.x.  the  purchasers  were  not  ifewa^aW  holders, 
and  could  only  enforce  the  bonds  which  were  enforceable  by  the  parties 
from  whom  they  were  purchased.    Simmons  v.  Taylor.  38  Fed.  Rep.,  68z. 

Foreclosure — Intervention — Foreign  Litigation. — In  proceedings  to  fore- 
close railroad  mortgages  an  intervening  petition  was  tiled  by  one  claiming 
under  a  contract  for  the  purchase  of  land  from  the  land-agent  of  the  com- 
pany. It  appeared  that  tlie  land  in  question,  together  witli  other  lands, 
was  specially  excepted  by  the  orders  appointing  the  receiver  from  the  prop- 
erty thereby  put  into  his  hands,  and  that  he  had  never  come  into  posses- 
sion thereof;  thai  in  none  of  the  several  principal  causes  was 'there  any 
controversy  about  the  lands,  nor  any  declaration  of  lien  thereon  in  the  re- 
spective degrees.  It  further  appeared  that  both  intervenor  and  defendant 
companywcre  citizens  of  the  same  state.  //;■/(/,  that  the  petition  wasprop- 
erly  dismissed,  both  as  thrusting  a  foreign  litigation  into  the  suit,  and  lor 
want  of  jurisdiction.  Cutting  -v.  Florida  R.  &  Nav.  Co,  (Wilson,  Interve- 
ner). 4S  Fed.  Rep.  444. 

Foreclosure  Sale — Ditelalmer  by  Purchaser  of  Mortgagor'*  Laaie, — Pending 
the  foreclosure  of  a  railroad  mortgage  the  mortagor  leased  to  another  rail- 
road company  an  equal  right  to  the  use  of  a  designated  part  of  the  road  for 
a  period  of  20  years.  The  foreclosure  decree  provided  that  the  purchaser 
at  the  sale  should  be  at  liherty  to  abandon  or  disclaim  any  leasehold  inter- 
est or  contracts  or  other  agreements  entered  into  by  the  mortgagor  after 
the  commencement  of  foreclosure  proceedings.  Hcid.x.\iA\.  the  purchaser's 
r^ht  to  abandon  and  disclaim  the  lease,  as  provided  in  the  decree,  was  nut 
anecied  by  the  receipt  of  the  rent  by  the  receiver  during  ihe  {>endeney  of 
the  foreclosure  proceedings,  and  his  acquiescence  In  the  leiisc,  and  that  ail 
right  of  possession  in  the  lessee  ceased  on  being  notified  of  the  purchaser's 
intention  to  disclaim  and  abandon.  Farmers'  Loan  &  Trust  Co.  of  Neiv 
York  V.  Chicago  &  A.  R.  Co.,  44  Fed.  Rep.  653. 

Same-~8ama— Waiver  of  Right  to  Disclaim. — Shortly  after  a  foreclosure 
sale,  the  purchaser  notified  the  lessee  of  the  road,  under  a  contract  with 
the  mortgagor,  of  his  intention  to  disclaim  the  lease  and  forlKidc  the  latter 
using  the  road  at  the  expiration  of  thirty  days  from  the  date  of  the  notice. 
Hela.  that  the  receipt  of  the  rent  for  these  30  days  by  the  purchaser,  which  , 
was  expressly  stated  to  be  without  prejudice  to  its  right  to  abandon  the 
lease,  was  not  such  a  consent  to  the  les,see's  [jossession  as  to  constitute  it  a 
tenant  from  year  to  year,  within  the  meaning  of  Rev.  St.  Jnd.  iSSi,  §J  5207, 
5208,  which  'provide'  that  all  general  tenancies  where  premises  arc  occujiied 
with  the  consent,  either  express  or  constructive,  of  the  landlord,  shall  be 
deemed  tenancies  from  year  to  year,  to  be  determined  by  three  montlis' 
notice  to  be  given  the  tenant  before  the  expiration  of  the  year.  Farmers' 
Loan  4  T/ust  Co.  01  New  York  v.  Chicago  li  A.  R.  Co.,  44'  Fed.  Rep.  653. 
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Forecloture  Sal«— Minimum  Priw.— It  is  not  error  to  direct  that  the  prop- 
erty of  an  Insolvent  railroad  company  when  offered  for  sale  under  a  decree 
of  foreclosure  to  the  highest  bidder  should  not  be  sold  for  less  than  a  cer- 
tain sum.  Mcllhenny  v.  Binz  (Texas  Sup.  Ct.,  March  29,  1890),  13  S.  W. 
Rep.  655. 

Salt  of  Franei)ii6 — Organization  ol  Naw  Corporation— Whvn  Old  Corpon- 
tjon  Cease*  to  Enisb^Code  Miss.  1880,  §  1038.  provides  that  the  franchise 
of  a  railroad  corporation  may  be  sold  to  satisfy  a  judgment,  the  purchaser 
to  have  the  rights  and  duties  given  and  imposed  by  the  charter.  Section 
1039  allows  si»  months  for  redemption.  Section  1041  provides  that  all 
corporations,  after  their  charters  have  expired  or  been  annulled,  shall 
nevertheless  be  continued  bodies  corporate  for  three  years  thereafter  for 
the  purpose  o(  suing  and  being  sued  and  closing  up  their  business.  ffM 
tiiat,  where  a  railroad  company  franchise  was  sold  with  the  rest  of  the  prop- 
erty on  a  decree  of  foreclosure,  and  the  purchasers  organized  a  new  corpo- 
ration under  an  act  of  the  legislature,  the  old  corporation  ceased  to  ezist 
at  the  end  of  three  years  thereafter.  Ford  -v.  Delta  &  Pine  Land  Co.,  43 
Fed.  Rep.  i8t. 

Forecloture  Sale— Right  of  PurehateHi  Assignee  to  Writ  of  An!  eta  nee.— Af- 
ter a  sale  on  the  foreclosure  of  a  railroad  mortgage,  the  court  directed  its 
receiver  to  turn  over  the  possession  of  the  road  to  an  assignee  of  the  pur- 
chaser at  the  sale  ;  the  court  reserving  the  right  to  resume  the  possession 
if  the  assignee  should  thereafter  refuse  to  pay  into  court  any  part  of  the 
purchase  price,  //f/ii,  that  this  order  brought  the  assignee  within  equity 
rule  10,  which  provides  that  every  person,  not  a  party  to  a  cause,  in  whose 
favor  an  order  has  been  made,  shall  be  enabled  to  enforce  obedience  to 
such  order  by  the  same  process  as  if  he  were  a  party  to  the  cause ;  and 
that  a  writ  of  assistance  would  issue  in  favor  of  such  assignee  against  an- 
other railroad  company  which  unlawfully  refused  to  surrender  possession 
of  part  of  the  road,  ^a^mc^s'  Loan  &  Trust  Co.  of  New  York  v.  Chicago 
A  A.  R.  Co.,  44  Fed,  Rep.  653. 

Sale  of  Railroad  Before  Rights  of  Parties  Under  Mortgagei  Have  Been  De- 
termined—Interlocutory Order. —  [n  Pennsylvania  R.  Co.  ».  Allegheny  Val, 
R,  Co.,  42  Fed.  Rep.  83,  it  was  held  that  in  a  proper  case,  a  court  of  equity, 
having  the  possession  by  a  receiver  of  the  property  of  an  insolvent  railway 
company,  may  make  an  interlocutory  order  for  the  sale  of  the  property  be- 
fore the  rights  of  the  parties  under  several  mortgages  have  been  fullv  as- 
certained and  determined.  But  in  this  class  of  cases  a  court  of  equity 
will  never  make  such  interlocutory  order  for  an  immediate  sale  upon  terms 
discharging  the  lien  of  a  mortgage,  not  yet  due,  unless  it  clearly  appears, 
not  only  that  in  the  end  there  mlist  be  a  sale  of  the  propertv,  but  a  sale 
upon  those  terms.  In  this  case  the  mcome  bondholders  secured  by  a  junior 
mortgage,  the  piaintitis  in  a  cross-bill,  petitioned  the  court,  pendente  life, 
for  an  interlocutory  order  for  the  immediate  sale  of  the  property  of  an  in- 
solvent railway  company  defendant  in  the  hahds  of  a  receiver,  upon  terms 
discharging  the  lien  of  two  senior  mort^ges  securing  a  lai^  issue  ot  bonds 
havinga  long  timeyetto  run.  The  litigation  involved  the  validity  ofthe 
lienof  these  two  mortgages,  and  that  question  was  undetermined,  and  the 
final  issue  of  the  litigation  was  otherwise  uncertain.  Held,  that  the  peti- 
tion for  a  sale  upon  the  proposed  terms  should  be  denied. 

Compensation  of  Solicitors  of  Trustees  In  Foreclosure  Proceedings.- In 
foreclosure  proceedings  there  was  no  substantial  contest,  the  whole  matter 
being  practically  carried  out  in  pursuance  of  a  plan  of  reorganization,  for 
which  the  solicitors  for  complainants  were  in  no  particular  degree  respon- 
sible. M^ld.  that  the  sum  of  gioo.ooo  should  be  allowed  as  compensation 
to  the  srilicitors  who  rep'c.-^eiKcd  the  trustees  of  all  the  mortgages.  Eastoa 
I'.  Houston  &  T.  C.  R.  Co..  40  ['ed.  Rep.  189.  , 
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Reorganization  in  Connection  with  Foreclosure— Fraud  on  Stockholdera.— 

A  proposed  reorganization  of  a  railroad  company  to  be  effected  in  connec- 
tion with  a  foreclosure  sale,  J)y  which  the  bonded  indebtedness  is  refunded 
on  longer  time  and  at  reduced  interest,  and  which  allows  each  stockholder 
to  retain  his  stock  on  the  payment  o(  his  pro  rala  share  of  the  floating 
debt,  is  not  a  fraud  on  the  stockholders,  and  will  not  be  enjoined  at  the 
suit  of  some  of  them,  who  do  not  august  any  other  method  by  which  the 
financial  embarrassments  of  the  company  can  be  met.  Carey  v.  Houston 
4  T.  C.  R.  Co.,  45  Fed.  Rep.  438. 

Reorganization  by  Purchatert  at  Foroeloture  Sals — Contract  for  juue  of 
Bonds— Equitable  Relief. — A  railroad  company  being  insolvent,  an  agree- 
ment was  made  between  the  holders  of  its  mortgages  and  a  purchasing 
committee,  whereby  the  latter  were  to  buy  the  road  at  receiver's  sale,  re- 
build it,  and  issue  a  new  mortgage  for  $50,000  to  secure  50  bonds  of  Si  ,000 
each,  and  the  former  were  to  discharge  their  old  mortgages,  and  take  in 
lieu  thereof  16  of  the  new  bonds.  The  mortgage  eiecuied  by  the  new 
company  covered  the  10  miles  of  road  already  completed  and  proposed  ex- 
tensions, and  authorized  a  trustee,  upon  application  of  the  directors,  to 
certify  and  issue  bonds  "  not  exceeding  at  any  time  $10,000  per  mile  of  such 
railfMd  completed  so-that  cars  may  be  run  thereon."  Fifty  bonds  were 
issued,  and  an  additional  50  were  printed,  and  in  the  hands  of  the  com- 
pany. The  mortgagees  declined  to  receive  their  proportion  of  the  new 
bonds  because  they  were  not  such  as  required  by  the  contract.  The  money 
for  reconstructing  the  property  was  furnished  by  complainants,  whorelied 
for  security  on  the  performance  of  this  contract,  and  ask  for  specific  per- 
(ormance  thereof,  and  that  the  50  unissued  bonds  be  delivered  for  cancel- 
lation, and  that  the  railroad  company  be  enjoined  from  issuing  any  other 
bonds  on  that  part  of  its  road  without  the  consent  of  all  the  bondholders. 
Held,  that  the  foregoing  facts  make  a  case  for  equitable  relief.  Dester  ». 
Ross,  (Mich.,  April  24,  1891).  48  N.  W.  Rep.  530. 


United  States  v.  Southern  Pacific  R.  Co,  ^/«/, 
United  States  v.  Colton  Marble  &  Lime  Co.  et  at. 

{U.  S.  Circuit  Cmirt,  S.  D.  Cal.,  March  6,   i8gi,  45  Fed.  Rep.  spd.) 

Land  Cranti — Bill  to  set  aside  Patent— I nteraectlng  Granti. — Act  Cong., 
March  3,  1871.  granted  certain  lands  to  the  S.  P.  R.  R.  Co.  and  provided 
that  if  its  route,  when  designated,  should  be  found  to  be  on  the  line  of  any 
other  road   to  which  land   had  also  been  granted,  the  amount  theretofore 

Pnted  should  be  deducted  from  the  quantity  thereby  granted  to  the  S. 
R.  R.  Co.,  so  far  as  their  routes  should  be  on  the  same  general  line.  In 
bills  brought  by  the  government  to  set  aside  a  patent  to  the  S.  P.  R.  R, 
Co.,  it  is  alleged  that  the  route  of  the  A.  &  P.  Co.,  to  which  land  had  also 
been  granted,  and  the  route  of  the  S.  P.  R.  R.  Co.  "  cross  each  other  in 
the  state  of  California."  fMd,  that  this  allegation  docs  not  bring  the  land 
within  the  exception  of  said  act,  and  that  under  such  allegation,  even  if  proof 
showed  that  the  routes  are  in  fact  upon  the  same  general  line,  it  would 
not  avail  the  government. 

Southern  Pacific  R.  Co.— Right  to  Build  Road  and  Earn  Grant.— Act  Cong. 
July  27,  1866,  fully  conferred  upon  the"  S.  P.  R.  K.  Co.  the  right  to  build 
the  road  described  in  and  earn  the  land  granted  by  that  act,  without  the 
authority  of  the  state  legislature. 

Same— Amalgamation- Recognition  by  Congre**.- Act  Cong.  July  27, 
'866,  reci^nized  the  S.  P.  R.  R.  Co.,  organized  under  a  general  law  of  Cali- 
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fornia.  and  made  it  certain  grants  of  land.  Pursuant  to  Act  Cat.  Leg. 
March  i,  1870,  authorizing  any  corporation  already  formed,  or  thereafter 

to  be  formed,  to  amend  its  articles  of  association,  and  Act  April  4,  1870, 
in  terms  authorizing  the  S.  P.  R.  ^.  Co.  to  tile  new  and  amendatory  articles 
of  association  to  enable  it  completely  to  conform, to  Act  Cong.  ]u!y  27, 1866, 
S.  P.  R.  R.  Co.,  and  other  railroads,  Oclobcr  11,  1870.  filed  articles  amal- 
gamating and  consolidating  themselves  into  a  new  corporation, — 5.  P.  R. 
R.  Co.  Act  Cong,  March  3, 1871.  authorized  the  S.  P.  R.  R.  Co.  of  Cali- 
iornia  {subject  to  the  laws  of  California),  to  construct  a  lineof  railroad  from 
-a  point  at  or  near  Tehachapa  pass,  by  way  of  Los  Angeles,  to  the  T.  P.  R. 
R.  at  or  near  the  C.  river,  with  the  same  rights,  grants,  and  privileges,  and 
subject  to  the  same  limitations,  restrictions,  and  conditions,  as  were  granted 
to  said  S.  P,  R.  R.  Co.  of  California  by  Act  July  27.  1866.  Held,  that  con- 
gress thereby  recognized  that  the  S.  P.  R.  R.  Co.  of  California,  existing 
March  3.  1871,  under  the  articles  of  amalgamation  and  consolidation  01 
October  1 1,  1870.  was  the  same  S.  P.  R.  R.  Co.  to  which  the  grant  of  July 
27.  1866,  was  made.  The  authority  conferred  on  said  company  by  the  act 
of  March  3,  1871,  tobuild  the  road  designated,  was  made  subject  not  only 
to  the  general  laws  of  California  authorizing  railroad  corporations  to  amal- 
gamate and  consolidate  their  Interests  and  amend  Iheir  articles  of  incor- 
poration, but  to  the  special  act  of  April  4,  1870. 

Sam«> — Pursuant  to  state  authority,  recognized  by  and  made  a  part  of 
the  congressional  grant  o(  March  3,  1861,  the  S.  P.  R.  R.  Co.,  April  15,1871, 
filed  amended  articles  of  incorporation,  and  August  12, 1873,  filed,  tc^ether 
with  the  S,  P.  Branch  R.  R.  Co.,  articles  of  amalgamation  and  consolida- 
tion, under  the  name  of  the  S.  P.  R.R.  Co.  //«/rf,  that  while  in  one  sense  a 
new  corporation  was  formed,  each  was  substantially  and  practically  the 
saiile  S.  P.  R.  R.  Co.  mentioned  in  the  acts  of  congress,  and  was  so  recc^- 
nized  by  congress,  and  that  the  articles  of  amendment,  amalgamation,  and 
consolidation  were  authorized  by  congressional  as  well  as  by  state  l^sla- 

Same. — Commissioners  having  from  time  to  time  been  appointed  to  re- 
port in  regard  to  the  construction  of  the  Southern  Pacific  Railroad,  the 
road  having  been  accepted  by  the  president,  and  having  been  used  by  the 
government  in  the  transportation  of  mail,  military  stores,  etc.,  ^?/rf,  that 
these  acts  were  acts  recognizing  the -defendant  company  as  the  S.  P.  R.  R.' 
Co.,  to  which  the  act  of  March  3,  1871,  applies,  and  that  the  defendant  com- 
pany, being  subject  to  burdens  Imposed  by  the  act,  is  entitled  to  the  bene- 
fits conferred  by  il  as  a  consideration  for  those  burdens. 

Grant  to  Company,  its  Successors  and  AMigni. — Act  Cong.  July  27,  1866, 
having  expressly  granted  lands  to  the  S,  P.  R.  R.  Co,,  its  successors  and 
assigns,  it  is  h^lii  that,  if  the  consolidated  company  with  the  amended  ar- 
ticles of  incorporation  is  not  technically  the  same  corporation  referred  to 
in  Act  March  3. 1871,  it  is  within  the  express  provisions  of  the  grant,  being 
the  successor  or  assign  of  said  company. 

Mexican  Grants— When  Cease  to  be  Sub  Judice.— When  a  Mexican  giant, 
by  specific  boundaries  carrj'ing  all  the  lands  within  the  designated  boun- 
daries, has  been  confirmed  by  a  decree  which  has  become  final,  the  said 
decree  specifically  pointing  out  and  designating  the  corners  by  natural  ob- 
JL-cts  on  the  ground,  and  the  connecting  lines,  all  lands  outside  those  spe- 
cific monuments  and  lines,  from  the  dale  when  the  decree  becomes  final, 
cease  to  be  sub  judice,  if  they  ever  were  in  that  condition,  within  the  mean- 
ing of  those  terms  as  used  by  the  supreme  court  in  the  cases  of  Newhall 
V.  Sanger.  92  U.  S,  761 :  Doolan  v.  Carr,  125  U.  S,  638,  and  U.  S.  v. 
Mcl-aufjhlin,  127  U.  S.428     Ross.  J.,  dissenting. 

In  Equity. 
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Joseph  H.  Call,  Asst.  U.  S.  Atty:,  {W.  H.  H.  Miller,  Atty. 
Gen.,  and  Willouhby  Cole,  U.  S.  Atty.,  of  counsel),  for  com- 
plainant. 

Joseph  D.  Redding,  (Creed  Raymond,  A.  B.  Hotchkiss,J.  D. 
Bicknell,  C.  H.  Wilson,  H.  C.  Rolje,  Chapman  &■  Hcndrick,  An- 
derson, Fitzgerald  &  Anderson,  Edwin  Baxter,  and  y.  L.  Mur- 
pkey,  of  counsel),  for  respondents. 

Before  Sawyer,  Circuit  Judge,  and  Ross,  Distrfct  Judge. 

Ross,  J. — When  these  cases,  which  were  argued  and  sub- 
mitted together,  were  before  the  court  on  demurrers  to  the 
amended  bills,  {39  Fed.  Rep.  132),  it  was  held  that 
the  grant  to  the  Atlantic  &  Pacific  Railroad  Com-  J"^''^^'" 
pany  of  date  July  27,  1866,  conferred  upon  that 
company  no  right  of  any  nature  to  any  particular  piece  of 
land  within  the  indemnity  limits  of  that  grant  prior  to  its 
selection,  and,  as  a  consequence  that  the  fact  that  lands  were 
within  such  indemnity  limits  did  not  exclude  them  from  the 
subsequent  grant  to  trie  Southern  Pacific  Railroad  Company 
of  date  March  3,  1871,  because  of  that  provision  of  the  act  of 
July  27,  1866,  (to  which  the  act  of  March  3,  1871,  referred  for 
the  terms  of  the  grant  to  the  Southern  Pacific  Company), 
which  reads:  "  Provided,  however,  that  this  section  shall  in 
no  why  affect  or  impair  the  rights,  present  or  prospective,  of 
the  Atlantic  &  Pacific  Railroad  Company  or  any  other  rail- 
road  company."  But  because  the  amended  bills  showed  on 
their  face  that  the  lands  in  controversy,  which  are  within  the 
indemnity  limits  of  the  grant  to  the  Atlantic  &  Pacific  Com- 
pany and  within  the  primary  limits  of  that  to  the  Southern 
Pacific  Company,  were  at  the  time  of  the  grant  to  the 
Southern  Pacific  Company  claimed  to  be  within  the  limits 
of  the  Mexican  grant  San  Jose,  which  latter  grant,  it  was  al- 
leged, was  then  sub  jndice,  and  because  of  that  provision  of 
the  grant  to  the  Southern  Pacific  Company  to  the  effect  that 
if  the  route  it  was  authorized  to  designate  should  be  found 
to  be  upon'the  line  of  any  other  railroad  route  to  aid  in  the 
construction  of  which  lands  had  been  theretofore  granted  by 
the  United  States,  as  far  as  the  routes  are  upon  the  same  gen- 
eral line,  the  amount  of  land  theretofore  granted  shoulJ  be 
deducted  from  the  amount  granted, to  the  Southern  Pacific 
Company,  coupled  with  the  fact  then  alleged  and  by  the  de- 
murrers admitted,  that  the  routes  of  the  two  roads  were 
upon  the  same  general  line,  the  amended  bills  were  considered 
by  the  court  to  state,  in  each  of  those  respects,  good  cause 
for  annulling  the  patents  issued  to  the  Southern  Pacific  Rail- 
road  Company. 

Since  the  ruling  upon  the  demurrers  the  bills  have  been 
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Still  further  amended,  and  the  cases  are  now  submitted  for 
decision  upon  the  proofs  taken  and  the  master's  report. 

The  bills  as  last  amended  omit  the  fact  theretofore  alleged 
that  the  routes  of  the  two  roads  are  upon  the  same  general 
line,  and  the  question  decided  upon  the  demurrers 
RoatH  of  two  ijj  respect  to  that  point  is  therefore  no  longer  in- 
^.hI!!P."'  volved.  The  allegation  of  the  present  bills  in  re- 
gard to  that  matter  is  that  the  two  routes  "  cross 
each  other  in  the  state  of  California,  as  will  more  particu- 
larly appear"  from  a  certain  annexed  map.  The  fact  that  is 
made  tne  basis  of  the  exception  in  question  is  that  the  two 
routes  shall  be  upon  the  same  general  line,  not  that  they 
cross  each  other.  If  the  two  routes  are  in  fact  upon  the 
same  general  line  and  the  government  relied  upon  that  fact 
for  a  recovery,  it  was  of  course  essential  that  the  fact  be  al- 
leged. Nof  being  alleged  it  cannot  avail  the  complainant 
even  if  the  proof  shows  that  it  exists, 

In  respect  to  the  "present  and  prospective  "  clause  of  the 
act  of  July  27,  1866,  I  adhere  to  the  views  expressed  when 
the  cases  were  considered  on  demurrer,  in  so  far  as  concerns 
the  lands  then  and  now  involved,  namely,  lands  within  the 
indemnity  limits  of  the  grant  to  the  Atlantic  &  Pacific  Com- 
pany, and  do  not  care  to  add  anything  to  what  was  then  said 
on  that  point  in  regard  to  such  lands. 

One  question  remains  for  decision  in  each  of  the  cases, 
namely  :  Should  the  patents  issued  to  the  defendant  company 
be  annulled  upon  the  ground  that  the  defendant, 
5mi1i»iV'"  though  having  the  same  name,  is  a  different  cor- 
poration from  that  to  which  tlie  grant  was  made, 
and  that  the  company  to  which  the  grant  was  made  did  not 
build  the  road  and  thereby  earn  the  granted  lands?  And  in 
the  consolidated  cases  Nos.  6j,  68,  and  69  there  remains  for 
decision  the  further  question:  Does  the  case  show  that  the 
lands  in  controversy  were,  at  the  time  of  the  grant  to  the 
Southern  Pacific  Railroad  Company,  within  the  claimed  limits 
of  .the  Mexican  grant  San  Jose,  and  was  that  grant  then  su6 
jiidke  ? 

The  affirmative  of  both  of  these  questions  is  urged  with 
much  earnestness  on  the  part  of  the  government. 

The  Southern  Pacific  Railroad  Company  was  originally  in- 
corporated December  3,  1865,  under  a  general  law  of  the 
state  of  California,  approved  May  20,  i86i{St.Cpl. 
iB«rp»r«tioB  ig5i   p  6q-,\  ejititlcd  "  An  act  to  provide  for  the 
PufjHp,  incorporation  ol  railroad  companies  and  the  man- 

agement of  the  affairs  thereof,  and  other  matters 
relating  thereto."  The  act,  among  other  things,  authorized 
such  corporations  "  to  receive,  hold,  take  and  convey,  by  deed 
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or  otherwise,  the  same  as  a  natural  person  might  or  could  do, 
such  voluntarygrants  and  donations  of  real  estate  and  other 
property  of  every  description,  as  shall  be  made  to  it,  to  aid  and 
encourage  the  construction,  maintenance  and  operation  of 
such  railroad."  The  act  also  provided  that  it  should  be  law- 
ful  for  two  or  more  railroad  companies  to  amalgamate  and 
consolidate  their  capital  stock,  debts,  property,  assets  and 
franchises  in  such  manner  as  should  be  agreed  upon  by  the 
board  of  directors  of  such  companies  so  desiring  to  amalga- 
mate and  consolidate  their  interests.  By  the  act  of  congress, 
approved  July  27,  1866  (14  St.  292),  creating  the  Atlantic  & 
Pacific  Railroad  Company  and  empowering  it  to  construct 
and  maintain  a  continuous  railroad  and  telegraph  line  from 
Springfield,  Mo.,  to  the  Pacific  coast,  congress  recognized 
the  Southern  Pacific  Railroad  Company,  organized  as  afore- 
said, and  authorized  it  to  connect  with  the  Atlantic  &  Pacific 
Railroad  at  such  point,  near  the  boundary  line  of  California, 
as  the  Southern  Pacific  Company  should  deem  most  suitable 
lor  a  railroad  to  San  Francisco. 

For  the  purpose  of  aiding  the  construction  of  the  line  au- 
thorized to  be  built,  and  thereby  securing  the  sate  and  speedy 
transportation  of  mails,  troops,  munitions  of  war 
and  public  stores,  congress,  by  the  act  of  July  27,  i«J«r"U 
1866.  granted  to  the  Atlantic  &  Paciiic  Railroad  *J1/"!:V*  * 
Company  a  right  01  way  over  the  public  domain  so-pm. 
and  also  made  to  it  a  grant  of  public  lands  along 
the  route  ;  and  the  railroad  so  to  be  constructed  was  declared 
to  be  a  post  route  and  military  road,  subject  to  the  use  of  the 
United  States  for  postal,  military,  naval  and  all  other  govern- 
mental service,  and  to  such  regulations  as  congress  might 
impose  for  restricting  the  charges  for  government  transpor- 
tation. By  §  18  of  the  same  act,  the  Southern  Pacific  Rail- 
road Company  was  given  similar  grants  of  land,  subject  to 
the  limitations  and  conditions  provided  in  the  act,  and  was 
required  to  construct  its  road  under  like  regulations  as  to 
time  and  manner  as  provided  in  respect  to  the  Atlantic  & 
Pacific  Company.  Tne  grant  thus  made  to  the  Southern 
Pacific  Railroad  Company  was  accepted  by  it  on  the  24th  of 
November,  1866,  and  on  January  3,  1867,  it  filed  in  the  office 
of  the  commissioner  of  the  general  land-office  a  map  showing 
its  definite  line  of  route  from  a  point  on  the  southerly  edge 
of  the  bay  of  San  Francisco,  in  a  southeasterly  direction,  to 
a  point  on  the  east  line  of  the  state  of  California  on  the  Colo- 
rado  river,  near  the  Needles,  The  Southern  Pacific  Railroad 
Company  was  not  authorized  by  its  original  charter  to  ex- 
tend its  road  to  the  Colorado  river.  But  with  a  view  to  fur- 
ther the  intent  of  the  act  of  congress  of  July  2y,  1866,  and  to 
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enable  the  Southern  Pacific  Company  to  take  the  benefit  of 
the  grant  thereby  conferred  upon  it,  the  legislature 
c>iir*»u*ct  of  the  state  of  California,  on  the  4th  of  April,  1S70, 
■Mdkton  passed  an  act  entitled  "An  act  to  aid  in  giving 
■rttdu.  effect  to  an  act  of  congress  relating  to  the  South- 

ern  Pacific  Railroad  Company,"  St,  Cal.  1870,  p. 
883,  which  reads  as  follows: 

"  Whereas,  by  the  provisions  of  a  certain  act  of  congress  of 
the  United  States  ol  America  entitled, '  An  act  granting  lands 
to  aid  in  the  construction  of  a  railroad  and  telegraph  line 
from  San  Francisco  to  the  eastern  line  of  the  state  of  Cah- 
foriiia,  approved  July  27,  1866,'  certain  grants  were  made  to, 
and  certain  rights,  privileges,  powers  and  authority  were 
vested  in  and  conferred  upon,  the  Southern  Pacific  Railroad 
Company,  a  corporation  duty  organized  and  existing  under 
the  laws  of  the  state  of  California ;  therefore,  to  enable  the 
said  company  to  more  fully  and  completely  comply  with  and 
perform  the  requirements,  provisions  and  conditions  of  the 
said  act  of  congress,  and  all  other  acts  of  congress  now  in 
force,  or  which  may  hereafter  be  enacted,  the  state  of  Cali- 
fornia hereby  consents  to  said  act ;  and  the  said  company,  its 
successors  and  assigns,  are  hereby  authorized  and  empowered 
to  change  the  line  of  its  railroad  so  as  to  reach  the  eastern 
boundary  line  of  the  state  of  California  by  such  route  as  the 
company  shall  determine  to  be  the  most  practicable,  and  to- 
file  new  and  amendatory  articles  of  association,  and  the  right, 
power  and  privileges  hereby  granted  to,  conferred  upon  and 
vested  in  them,  to  construct,  maintain  and  operate,  by  steam 
or  other  power,  the  said  railroad  and  telegraph  line  men- 
tioned in  said  act  of  congress,  hereby  confirming  to  and  vest- 
ing in  said  company,  its  successors  and  assigns,  all  the  rights,, 
privileges,  franchises,  power  and  authority  conferred  upon, 
granted  to,  or  vested  in,  said  company  by  the  said  acts  of 
congress  and  any  act  of  congress  which  may  be  hereafter 
enacted." 

Shortly  prior  to  this,  and  at  the  same  session  of  the  legis- 
lature, a  general  act  was  passed  authorizing  any  corporation 
already  formed,  or  thereafter  to  be  formed,  to  amend  its  ar- 
ticles of  association.  Act  March  i,  1870,  (St.  1860-70,  p.  107.) 
But  the  act  of  April  4,  1870,  in  terms  authorized  the  South- 
ern Pacific  Railroad  Company  to  file  new  and  amendatory 
articles  of  association,  and  this  for  the  avowed  purpose  of 
enabling  it  to  more  perfectly  and  completely  conform  to  the 
act  of  congress  pf  July  27,  1866;  and  the  rights,  privileges 
and  powers  conferred  by  the  act  of  April  4,  1870,  on  the 
Southern  Pacific  Railroad  Company  were  given  to  it,  its  suc- 
cessors and  assigns. 
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This  state  legislation  as  was  decided  by  the  supreme  court 
in  the  case  of  California  v.  Central  Pac.  R.  Co.,  127  U.  S.  44, 
was  not  necessary  tp  empower  the  Southern  Pa- 
cific Company  to  build  the  line  of  road  authorized  f'^^'*'** 
by  the  act  of  congress  of  July  27,  1866,  and  there- 
by to  earn  the  granted  lands,  for  the  reason  that  the  right  to 
do  so  was  fully  conferred  by  congress  itself.  But  it  was^ 
enacted  to  remove  all  doubt  in  respect  to  the  company's- 
power  to  construct  the  road,  and  for  the  expressly  declared 
purpose  of  enabling  it  to  comply  with  the  act  of  congress- 
and  thereby  to  receive  the  benefits  conferred. 

It  is  stipulated  by  counsel  in  these  cases  that  on  the  nth' 
of  October,   1870,  tne  Southern  Pacific  Railroad  Companv,. 
the  San  Francisco  &  San  Jose  Railroad  Company, 
the  Santa  Clara  &  Pajaro  Valley  Railroad   Cora-  Co-wiicutti... 
pany,  and  the  California  Southern  Railroad  Com-  toBwiriugSo. 

Sany  availed  themselves  of  the  aforesaid  acts  of  pm!.Co. 
[ay  20,  1861,  and  April  4,  1870,  of  the  state  legis- 
lature, and  duly  filed  articles  by  which  they  amalgamated 
and  consolidated  themselves  into  a  new  corporation  under 
the  name  and  style  of  the  "  Southern  Pacific  Railroad  'Com- 
pany," and  did  thereby  vest  in  such  new  corporation  their 
several  capital  stocks,  debts,  properties,  assets,  roads,  tele- 

fraphs,  lands,  franchises,  rights,  titles,  privileges,  claims  and 
emands  of  every  kind — the  object  and  purpose  of  the  new 
corporation  being  declared  in  the  articles  to  be — "  To  pur- 
chase, construct,  own,  maintain  and  operate  a  continuous 
line  of  railroad  from  the  city  of  San  Francisco,  in  the  state 
of  California,  through  the  city  and  county  of  San  Francisco^ 
the  counties  of  San  Mateo,  Santa  Clara,  Monterey,  Fresno,. 
Tulare,  Kern,  San  Bernardino  and  San  Diego,  to  some  point 
on  the  Colorado  river,  in  the  southeastern  part  of  the  state 
of  California,  a  distance  of  seven  hundi-ed  and  twenty  miles,  as 
near  as  may  be  ;  also  a  line  of  railroad  from  a  point  at  or  near 
Tehachapa  pass,  by  way  of  Los  Angeles,  to  the  Texas  Pacific 
Railroad,  at  or  near  the  Colorado  river,  a  distance  of  three 
hundred  and twenty.four  miles,  as  nearas  may  be.  *  *  *" 
'  Such  was  the  Southern  Pacific  Railroad  Company  when 
congress  passed  the  act  of  IJlarch  3,  1871,  (16  St.  U.  S.  573'.)^ 
By_  that  act  congress  incorporated  the  Texas  Pa- 
cific Railroad  Company,  with  power  to  construct  i"w>n>omi»» 
and  maintain  a  continuous  railroad  and  telegraph  ii^"p'i^° 
line  from  Marshall,  in  the  state  of  Texas,  to  a  point  co. 
at  or  near  El  Paso;  thence  through  New  Mexico 
and  Arizona  to  San  Diego,  pursuing  as  near  as  might  be  the 
thirty-second  parallel  oflatitude.  To  aid  in  its  construction, 
congress  gave  it,  also,  the  right  of  way  over  the  public  do- 
46  A.  &  E.  R.  Cas.— 36 
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main,  and  made  to  it  a  grant  of  public  lands  along  the  route. 
The  nineteenth  section  provided:  "That  the  Texas  Pacific 
Railroad  Company  shall  be  and  it  is  hereby  declared  to  be  a 
military  and  post  road  ;  and  for  the  purpose  of  insuring  the 
carrying  ot  the  mails,  troops,  munitions  of  war,  supplies,  and 
stores  of  the  United  States,  no  act  of  the  company  nor  any 
law  of  any  state  or  territory  shall  impede,  delay,  or  prevent 
the  said  company  from  performing  its  obligations  to  the 
United  States  in  that  regard  ;  provided,  that  said  road  shall 
be  subject  to  the  use  of  the  United  States  for  postal,  military 
and  all  other  governmental  services  at  fair  and  reasonable 
rates  of  compensation,  not  to  exceed  the  price  paid  by  pri- 
vate  parties  for  the  same  kind  of  service;  and  the  govern- 
ment shall  at  all  times  have  the  preference  in  the  use  of  the 
same  for  the  purpose  aforesaid." 

The  twenty-third  section  of  the  act  is  as  follows:  "That 
for  the  purpose  of  connecting  'the  Texas  Pacific  Railroad 
with  the  city  of  San  Francisco,  the  Southern  Pacific  Rail- 
road Company  of  California  is  hereby  authorized  (subject  to 
the  laws  of  California)  to  construct  a  line  of  railroad  from  a 
point  at  or  near  Tehachapa  pass,  by  way  of  Los  Angeles,  to 
the  Texas  Pacific  Railroad,  at  or  near  the  Colorado  River, 
with  the  same  rights,  grants  and  privileges,  and  subject  to 
the  same  limitations,  restrictions  and  conditions  as  were 
granted  to  said  Southern  Pacific  Railroad  Company  of  Cali- 
fornia by  the  act  ol  July  twenty-seven, eighteen  nundred  and 
sixty-six ;  provided,  kowmer,  that  this  section  shall  in  no  way 
affect  or  impair  the  rights,  present  or  prospective,  of  the  At- 
lantic and  Pacific  Railroad  Company,  or  any  other  railroad 
company," 

In  the  case  of  Southern  Pac.  R.  Co.  v.  Poole,  12  Sawy.  (U, 
S.)  S44.  32  Fed.  Rep.  451,  it  was  contended  that  at  the  date 
of  the  passage  of  the  act  of  congress  of  March  3, 
^^Mu'h"*  '^7''  ^^^  Southern  Pacific  Railroad  Companv  was 
1871."  '  not  authorized  by  its  charter  to  build  the  hne  of 
road  from  Tehachapa  pass,  by  way  of  Los  Angeles, 
to  connect  with  the  Texas  Pacific  road,  and,  as  by  the  twenty- 
third  section  of  that  act  that  company  was  "  only  authorized, 
subject  to  the  laws  of  California,  to  construct  a  line  of  rail- 
road from  a  point  at  or  near  Tehachapa  pass,"  etc.,  the  grant 
was  necessarily  inoperative  and  void.  The  court  accepted 
the  fact  as  there  stated,  that  at  the  time  ot  the  passage  of  the 
act  of  congress  the  company  did  not  have,  according  to  the 
laws  of  California,  the  legal  capacity  to  build  the  road  on  the 
line  designated,  and  yet  held  against  the  contention.  But  ac- 
cording to  the  stipulation  of  counsel  in  these  cases,  the  fact 
was  not  as  there  stated.     At  the  time  of  the  passage  of  the 
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act  of  congress  of  March  3,  1871,  the  Southern  Pacific  Rail- 
road Company  was,  according  to  the  stipulation  of  counsel, 
existing  under  the  articles  of  amalgamation  and  consolidation, 
which  was  its  charter,  of  October  11,  1870,  entered  into  pur- 
suant to  the  provisions  of  the  state  act  already  referred  to  ; 
and,  as  has  been  seen,  one  of  the  purposes  of  the  corporation 
as  expressly  declared  in  those  articles  was  to  construct,  own, 
maintain  and  operate  "  a  line  of  railroad  from  a  point  at  or 
near  Tehachapa  pass,  by  way  of  Los  Angeles  to  the  Texas 
Pacific  Railroad,  at  or  near  tne  Colorado  river,  a  distance  of 
three  hundred  and  twenty-four  miles,  as  near  as  may  be." 

By  the  act  of  March  3,  1871,  congress  made'  this  state  cor- 
poration, with  that  state  authority,  one  of  its  agencies  in  the 
establishment  of  the  national  highway  provided  for,  and  au- 
thorized it — ■"  Subject  to  the  laws  of  California,  to  construct 
a  line  of  railroad  from  a  point  at  or  near  Tehachapa  pass,  by 
way  of  Los  Angeles,  to  the  Texas  Pacific  Railroad,  at  or  near 
the  Colorado  river,  with  the  same  rights,  grants  and  privi- 
leges, and  subject  to  the  same  limitations,  restrictions  and 
conditions  as  were  granted  to  said  Southern  Pacific  Railroad 
Company  of  California  by  the  act  of  July  twenty-seven,  eigh- 
teen hundred  and  sixty-six,"  (with  the  proviso  already  quoted.) 

Here  was  not  onlv'  a  plain  recognition  by  congress  that  the 
Southern  Pacific  Railroad  Company  of  California,  existing 
at  the  time  of  the  grant  of  March  3, 1 871,  under  the 
articles  of  amalgamation  and  consolidation  of  Oc-  b'^'Jj^or 
tober  II,  1870,  was  the  same  Southern  Pacific  Rail-  60.  p««.co. 
road  Company  to  which  the  grant  of  July  27,  1866, 
was  made,  but  the  authority  to  build  the  road  designated 
conferred  on  that  company  by  the  act  of  March  3,  1871,  was 
in  terms  m^de  subject  to  the  laws  ol  California.  Those  laws, 
as  has  already  been  pointed  out,  not  only  authorized  two  or 
more  railroad  corporations  to  amalgamate  and  consolidate 
their  interests  and  to  amend  their  articles- of  incorporation, 
but  the  state  act  of  April  4.  1S70.  expressly  declared  that  the 
powers  therein  conferred  upon  the  Southern  Pacific  Railroad 
Company,  its  successors  and  assigns,  were  for  the  very  pur- 
pose of  enabling  it,  its  successors  and  assigns,  to  more  fully 
and  completely  comply  with  and  perform  the  requirements, 
provisions  and  conditions  of  the  act  of  congress  of  July  27, 
1866,  and  any  other  act  or  acts  of  congress  that  might  be  there- 
after enacted. 

Pursuant  to  this  state  authority,  recognized  by  and  made 
a  part  of  the  congressional  grant  of  March  3,  1871,  the  South- 
ern Pacific  Railroad  Company,  on  the  15th  of  April,  187!,  filed 
in  the  proper  office  of  the  state  amended  articles  of  incorpora- 
tion, and,  on  the  12th  of  August,  1873,  it  filed,  together  with 


byGoogle 


404  UNITED  STATES  V.  SOUTHERN  PACIFIC  R.  CO.     [Vor„  46 

the  Southern  Pacific  Branch  Railroad  Company,  articles  ol 
amalgamation  and  consolidation  under  the  name  of 
ian4*d  w-  the  "  Southern  Pacific  Railroad  Company,"  in  both 
umrauai  of  which  articles  One  ot  the  purposes  is  stated  "to 
be  the  building  of  the  line  from  San  Francisco 
through  the  several  named  counties,  in  a  southeasterly  direc- 
tion, to  the  Colorado  river,  and  the  building  of  the  line  from 
Tehachapa  pass  by  way  of  Los  Angeles,  to  connect  with  the 
Texas  Pacific  at  or  near  the  Colorado  river,  and  thus  to  se- 
cure to  itself  the  grants,  rights  ajid  privileges  conferred  upon 
it  by  the  congressional  grants. 

While  by  tne  several  articles  of  amalgamation  and  consoli- 
dation, a  new  corporation,  in  one  sense,  was  formed,  each 
was  substantially  and  practically  the  same  Southern 
cMtBur*  Pacific  Railroad  Company  mentioned  in  the  acts  of 
whieii  biitt  congress,  and  had  for  its  main  purpose  the  building 
rotdndta  of  the  lines  of  railroad  therein  designated  and  the 
m-i?"*  obtaining  of  the  land  grants  for  doing  so.  Con- 
"""  '■  gress,  in  passing  the  act  of  March  3,  1871,  evidently 
did  not  consider  that  the  Southern  Pacific  Railroad  Company, 
by  entering  into  the  articles  of  amalgamation  and  consolida- 
tion of  October  1 1,  1870,  and  thereby,  in  one  sense,  becoming 
a  "  new  "  corporation,  had  become  a  distinct  and  independent 
one;  for  in  that  very  act  it  designated  the  Southern  Pacific 
Railroad  Company  to  which  that  act  applied  as  the  same 
Southern  Pacific  Railroad  Company  to  which  the  act  of  July 
27,  1866,  applied.  Not  only  so,  but  the  act  of  March  3,  1871, 
in  terms  authorized  that  company  to  build  the  designated 
road  subject  to  the  laws  of  California,  which  laws,  as  has  been 
shown,  expressly  authorized  the  amalgamations  and  consoli- 
dations and  tht  amendments  of  articles  that  were  made. 
There  was  therefore  congressional  as  well  as  state  legislation 
authorizing  the  articles  of  amendment,  amalgamation  and 
consolidation,  and  I  can  see  no  just  ground  for  holding  that 
the  defendant  company,  which  it  is  conceded  built  the  re- 
quired road  within  the  designated  time,  was  not  the  company 
to  which  the  grant  was  made. 

In  other  ways,  also,  the  defendant  company  has  been  recog- 
nized as  the  Southern  Pacific  Railroad  Company  to  which 
the  act  of  March  3,  1871,  applies.  It  has  been  so  recognized 
by  the  appointment  of  commissioners  from  time  to  time  as 
the  road  was  being  built,  to  report  in  regard  to  its  construc- 
tion; by  the  acceptance  of  the  road  by  the  president,  in  its 
entirety,  as  having  been  duly  completed  under  and  by  author- 
ity of  the  act,  and  by  the  use  of  tne  road  by  the  government 
in  the  transportation  of  .its  mail,  military  stores,  etc.,  pursuant 
to  the  provisions  of  the  act.     Manifestly,  the  defendant  com- 

DigilizedbyGOOgle 


vol-  46]  LAND  GRANT.  405 

pany  cannot  justly  be  held  subject  to  the  burdens  imposed  by 
the  act  and  yet  not  entitled  to  the  benefits  conferred  by  it  as 
a  consideration  for  those  burdens. 

Besides,  as  said  by  Judge  Sawyer,  in  the  case  of  Southern 
Pac.  R.  Co.  V.  Poole,  supra :  "  Section  2  oi  the  Atlantic  and 
Pacific  act,  imported  into  the  Texas  and  Pacific  act  by  virtue 
of  section  230!  the  latter  and  section  18  of  the  former,  giving 
to  the  Southern  Pacific  Railroad  Company  of  California  '  the 
same  rights,  grants  and  privileges,  and  subject  to  the  same 
limitations,  restrictions  and  conditions '  prescribed  in  the 
former  act,  expressly  says  the  lands  are  granted  to  the  com- 
pany, its  successors  and  assigns.  These  words  '  successors 
and  assigns'  of  course  mean  something.  If  the  consolidated 
company,  with  amended  articles  of  incorporation,  is  not  tech- 
nically the  same  corporation  referred  to  in  the  Texas  Pacific 
act,  it  is  substantiaUy  and  practically  so.  If  not,  it  is  cer- 
tainly its  successor  or  assign,  and  is  thus  within  the  express 
provisions  of  the  grant." 

The  points  above  considered  are  common  to  all  of  the 
cases,  and  dispose  of  case  No.  88.  In  the  consolidated  cases 
Nos.  6j,  68  and  69  the  question  in  respect  to  the  Mexican 
grant  San  Jose  remains  to  be  determined. 

That  grant  was  for  the  place  called  San  Jose  and  in  con- 
formity with  the  deseno  attached  to  the  petition  for  the  grant 
and    within   the   boundaries   therein  given.     The 
grant  was  made  by  Juan  B.  Alvarado,  at  the  time        "",'"&, 
governor  of  Upper  California  under  the  Mexican        jo„_ 
government,  and  received  the  approval  of  the  de- 

tartmental  assembly.  The  claim  thereto  was  presented  in 
eptember,  1852,  by  the  grantees  to  the  board  of  land  com- 
missioners pursuant  to  the  provisions  of  the  act  of  congress 
of  March  3,  1851,  entitled  "Act  to  ascertain  and  settle  the 
*  private  land  claims  in  the  state  of  California,"  (9  St.  at  Large, 
031.)  The  claim  was  confirmed  by  the  board  of  land  com- 
missioners, and  in  December,  1854,  the  district  court,  to  which 
the  case  had  been  taken  on  appeal,  confirmed  the  decrees  of 
the  board,  giving  to  each  of  tne  three  claimants  an  equal  un- 
divided one-third  part.  "Of  the  lands  of  San  Jose  granted 
bj'  Juan  B.  Alvarado,  governor  of  California,  to  Ignacio  Palo- 
raares  and  Ricardo  Vejar  on  April  15, 1837,  and  regranted  by 
said  governor  on  March  14,  1840,  to  said  Palomares  and  Ve- 
jar and  to  Louis  Arenas,  as  described  in  'the  grant  first  men- 
tioned and  the  map  to  which  the  same  referred,  and  which 
boundaries  fully  appear  from  the  act  of  judicial  possession 
[described  as  follows:]  '  Commencing  at  the  foot  of  a  black 
willow  tree  which  was  taken  for  a  corner  and  between  the 
limbs  of  which  a  dry  stick  was  placed  in  the  form  of  a  cross; 
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•  tKetice  westerly  nine  thousand  seven  hundred  (9,700)  varas 
to  the  loot  ol  the  hills  called  "  Las  Lomas  de  la  Puente  "  tak- 
ing lor  a  landmark  a  large  walnut  tree  on  the  slope  of  a  small 
hill  on  the  side  ol  the  road  which  passes  from  the  said  San  Jose 
to  the  Puente,  making  a  cut  (caldura)  on  one  of  the  limbs 
with  a  hatchet,  thence  northerly  ten  thousand  four  hundred 
(10.400)  varas  to  the  creek  (arroyo)  of  San  Jose  opposite  a 
high  hill  where  a  large  oak  was  taken  as  a  boundary,  m  which 
was  placed  the  head  of  a  beef,  and  some  of  its  limbs  chopped ; 
thence  easterly  ten  thousand  six  hundred  (10,600)  varas  to 
-the  creek  (arroyo)  of  San  Antonio,  taking  for  a  landmark  two 
youn^  cotton-woods  which  stand  near  each  other,  on  the  bark 
of  which  crosses  were  made  ;  thence  southerly  nine  thousand 
seven  hundred  (9,700)  varas  to  the  place  of  beginning." 

The  decree  of  the  district  court  became  final  in  1857.  In 
1858  the  surveyor  general  for  California  caused  the  land  thus 
granted  and  confirmed  to  be  surveyed, — the  survey  being 
made  by  Deputy  Surveyor  Hancock.  That  survey  did  not 
include  any  portion  of  tne  lands  in  controversy  here.  It  was 
approved  by  the  surveyor  general  for  California  on  the  14th 
of  January,  i860;  but  the  case  shows  that  it  did  not  receive 
the  approval  of  the  commissioner  of  the  general  land  office. 

On  the  14th  of  June,  i860,  coneress  passed  an  act  entitled 
"  An  act  to  amend  an  act  entitlecf '  An  act  to  define  and  reg- 
uiate  the  jurisdiction  of  the  district  courts  of  the  United  States 
in  California  in  regard  to  the  survey  and  location  of  confirmed 
private  land  claims,'"  (12  St.  at  Large,  33,)  by  which  the 
district  courts  weregiven  authority  to  order  into  court  for  ex- 
amination and  adjudication  the  survey  of  such  private  claims. 
This  act,  however,  as  was  held  by  the  supreme  court,  did  not 
apply  to  surveys  made  prior  to  its  passage  unless  they  had 
been  approved  by  the  surveyor  general  and  had  been  "at  the 
time  of  the  passage  of  the  act  returned  into  the  district  court, 
or  in  relation  to  which  proceedings  were  then  pending  for 
the  purpose  of  contesting  or  reforming  the  same." 

Tne  grant  claimants  were  not  satisfied  with  the  Hancock 
survey,  and  subsequent  to  the  passage  of  the  act  of  June  14, 
i860,  brought  it  before  the  district  court  for  review,  in  sup- 
posed conformity  with  the  provisions  of  that  act ;  but  that 
court  finding  that  the  act  did  not  apply  to  that  survev,  on 
November  21,  1867,  dismissed  the  proceedings  and  remitted 
the  papers  to  the  surveyor  general.  In  the  mean  time  con- 
gress nad  passed  the  acts  of  July  i,  1864,  (13  St,  chap.  194,) 
and  July  23,  1866,  (14  St.  220.)  The  act  of  July  i,  1864,  was 
entitled  "An  act  to  e-fpedite  the  settlement  of  titles  to  lands 
in  the  state  of  California,"  and  by  its  sixth  section  provided 
that  it  should  be  the  dutj-  of  the  surveyor  general  for  Cali- 
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foroia  to  cause  ail  private  land  claims  finally  confirmed  to  be 
accurately  surveyed  and  plats  thereof  to  be  made  whenever 
required  by  the  claimanrs;  provided,  that  each  claimant  re- 
questing a  survey  and  plat  should  first  deposit  in  the  district 
court  of  the  district  withm  which- the  land  was  situated  a 
sufficient  sum  of  money  to  pay  the  expenses  o(  such  survey 
and  plat,  and  of  the  publication  required  by  the  first  section 
of  the  act. 

The  act  of  July  23,  1866,  was  entitled  "  An  act  to  quiet  land 
titles  in  California,"  the  eighth  section  of  which  provided  : 
"  That  in  all  cases  where  a  claim  to  land  by  virtue  of  a  right 
or  title  derived  from  the  Spanish  or  Mexican  authorities  has 
been  tinaily  confirmed,  and  a  survey  and  plat  thereof  shall  not 
have  been  requested  within  ten  months  from  the  passage  of 
this  act,  as  provided  by  sections  six  and  seven  ol  the  act  of 
July  first,  eighteen  hundred  and  sixty-four,  to  expedite  the 
settlement  of  titles  to  lands  in  the  state  of  California,  and  in 
all  cases  where  a  like  claim  shall  hereafter  be  finally  con- 
firmed, and  a  survey  and  plat  thereof  shall  not  be  requested 
as  provided  by  said  sections  within  ten  months  after  the  pas- 
sage of  this  act,  or  any  final  confirmation  hereafter  made,  it 
shall  be  the  duty  of  the  surveyor  general  of  the  United  States 
lor  California,  as  soon  as  practicable  after  the  expiration  of 
ten  months  from  the  passage  of  this  act,  or  such  final  con- 
firmation hereafter  made,  to  cause  the  lines  of  the  public  sur- 
veys to  be  extended  over  such  lands;  and  he  shall  set  oti,  in 
full  satisfaction  of  such  grant,  and  according  to  the  lines  of 
the  publicsurvcys,  the  quantity  of  land  confirmed  in  such  final 
decree,  and  as  nearly  as  can  be  done  in  accordance  with  such 
decree  ;  and  all  the  land  not  included  in  such  grant  as  so  set 
oS  shall  be  subject  to  the  general  laws  oi  the  United  States  ; 
provided,  that  nothing  in  this  act  shall  be  construed  so  as  in 
any  manner  to  interfere  with  the  right  of  bona  fide  pre-emp- 
tion claimants." 

On  the  9th  of  January,  1868,  the  surveyor  general  for  Cal- 
ifornia  reported  to  the  commissioner  of  the  general  land  6ffice 
that  an  application  had  been  made  to  him  by  one  of  the  grant 
claimants  for  a  survey  of  the  grant,  and  in  response  to  that 
report  the  commissioner  directed  that  the  Hancock  survey, 
made  in  1S58,  and  approved  by  the  surveyor  general  January 
4,  i860,  be  published  in  accordance  with  the  provisions  of  the 
act  of  congress  of  July  1,  1864.  Instead  of  cioing  so,  the  sur- 
veyor general,  it  seems,  caused  another  survey  of  the  grant 
to  be  made  in  August  of  that  year,  to-wit,  1868,  by  Deputy 
Survevor  Thompson,  which  survey  included  a  portion  01  the 
lands  involved  in  cases  67,  68  and  69,  and  was  approved  by 
the  surveyor  general. 
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Both  the  Hancock  and  Thompson  surveys  were  subse- 
'quently  before  the  commissioner  and  afterwards  before  the 
■secretary  of  the  interior  for  consideration  and  decision— tbe 
claimants  contending  that  the  lines  of  the  Thompson  sun'ey 
-correctly  represented  the  lines  of  the  grant ;  and  the  question 
of  survey  was  so  pending  at  the  time  of  the  grant  to  the 
Southern  Pacific  Railroad  Company  of  March  3,  1871.  That 
•question,  as  the  record  shows,  related  to  the  true  location  of 
.the  natural  calls  of  the  grant,  and  was  finally  determined  by 
:the  secretary  September  20,  1872,  by  which  decision  the  lines 
as  represented  by  the  Thompson  survey  were  rejected  and 
those  of  the  Hancock  survey,  with  some  modifications,  adopted 
— the  direction  of  the  secretary  being :  "  That  the  lines  01  the 
survey  of  San  Jose  be  run  a&  follows  :  Commencing  at  the 
willow  at  the  southeast  corner,  at  the  point  designated  by 
Hancock  as '  large  rock  in  center  of  water  pool,  agreed  on  as 
the  place  where  the  black  willow  of  the  juridical  possession 
once  existed  ;'  thence  westerly  along  the  base  of  the  inoontains, 
so  as  to  include  the  springs  near  the  ravine,  to  the  black  wal- 
nut; thence  northerly  to  tne  oak  of  the  Tueaja  ;  thence  north- 
easterly to  the  Botello  oak  ;  thence  easterly  in  a  direct  line 
to  a  point  on  the  arroyo  ot  San  Antonio,  9,700  varas  north  of 
the  black  willow,  and  thence  southerly  along  said  arroyo  of 
San  Antonio  to  the  place  of  beginning." 

In  accordance  with  these  instructions  another  survey  of  the 
grant  was  made  by  the  surveyor  general,  upon  which  a  patent 
was  issued  ;  and  as  thus  surveyed  and  patented  none  of  the 
lands  in  controversy  were  included  in  the  lines  of  the  sranL 

While  the  final  result  ol  these  proceedings  was  a  conclusive 
determination  that  as  a  matter  of  fact  none  of  the  lands  in 
controversy  ever  were  within  the  true  lines  of  the  San  Jose 
grant,  they  also  show  beyond  doubt  that  some  of  them  were 
claimed  by  the  grant  claimants  to  be  within  the  boundaries 
of  that  grant,  and  that  such  claim  was  made  and  maintained 
at  the  time  of  the  congressional  grant  to  the  Southern  Pacific 
Railroad  Company  ofMarch,  3,  1871. 

1 1  is  contended  that  the  surveyor  general  had  no  authority 
to  cause  the  Thompson  survey  to  be  made  while  the  previous 
survey  of  Hancock  was  pendmg  and  undetermined,  and  that 
the  Thompson  survey  was  never  considered  by  the  commis- 
sioner ol  the  general  land-office  or  the  secretary  of  the  inte- 
rior *'  as  a  survey  but  only  as  an  exhibit," 

Let  all  of  this  be  admitted,  and  the  fact  that  is  determina- 
tive of  the  question  as  to  whether  the  lands  in  controversy 
here  were  embraced  by  the  grant  to  the  Southern  Pacific 
Railroad  Company  of  March  3, 1871,  remains  the  same.  Con- 
sidered only  as  an  "  exhibit,"  the  Thompson  survey,  rcpre- 
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scnting  as  it  did  what  the  claimants  contended  were  the  true 
lines  of  the  grant,  was  and  is  evidence  of  the  fact  that  they 
claimed  that  the  lands  embraced  by  that  survey  (including  a 
portion  of  the  lands  in  controversy  here)  were  within  the 
boundaries  of  the  Mexican  giant;  and  that  claim  was  asserted 
up  to  the  time  of  the  final  decision  of  the  secretary  of  the  in- 
terior in  September,  1872.  It  is  not  the  validity  of  such  claim, 
but  the  fact  that  it  was  made,  that  excludes  the  lands  em- 
braced by  it  from  the  category  of  public  lands  within  the 
meaning  of  the  railroad  land  grants,  if  excluded  at  all. 
Doolan  v.  Carr,  125  U.  S.  632. 

It  is  urged  that  because  the  San  Jose  was  a  grant  by  spe- 
cific boundaries  and  was  confirmed  with  the  same  bounda- 
ries, no  land  that  was  not  finally  ascertained  by  the 
iand  department  to  be  within  those  boundaries  is  ^f^^jj^' 
excluded  from  the  railroad  grant,  if  otherwise  with-  ,!„». 
in  its  limits.  '  This  is  practically  to  wipe  out  en- 
tirely the  doctrine  announced  by  the  supreme  court  in  New- 
hall  V.  Sanger,  92  U.  S.  761  ;  Doolan  v.  Carr,  125  U,  S.  638, 
and  in  other  cases,  that  the  status  of  lands  included  in  a  Span- 
ish or  Mexican  claim  pending  before  tribunals  charged  with 
the  duty  of  adjudicating  it  was  such  that  they  were  not  in- 
eluded  in  the  phrase  "public  lands"  of  the  railroad  land 
grants.  "Those  Mexican  claims,"  said  the  court  in  Doolan 
V.  Carr,  "  were  often  described,  or  attempted  to  be  described, 
by  specific  boundaries.  They  were  often  claims  for  a  definite 
quantity  of  land  within  much  larger  out-boundaries,  and  they 
were  frequently  described  by  the  name  of  a  place  or  ranch. 
To  the  extent  of  the  claim  when  the  grant  was  for  land  with 
specific  boundaries,  or  known  by  a  particular  name,  and  to 
the  extent  of  the  quantity  claimed  within  out-boundaries  con- 
taining a  greater  area,  they  are  excluded  from  the  grant  to 
the  railroad  company.  Indeed,  this  exclusion  did  not  depend 
upon  the  validity  of  the  claim  asserted  or  its  final  establish- 
ment, but  upon  the  fact  Tihat  there  existed  a  claim  of  a  right 
under  a  grant  by  the  Mexican  government,  which  was  yet 
undetermined,  and  to  which,  therefore,  the  phrase  'public 
lands'  could  not  qttach,  and  which  the  statute  did  not  in-  ■ 
dude,  although  it  might  be  found  within  the  limits  prescribed 
on  each  side  of  the  road  when  located." 

In  the  case  of  U.  S.  v.  McLaughlin,  127  U.  S.  428,  it  was 
held,  that  as  in  the  case  of  a  floating  grant  the  Mexican  gov- 
ernment retained  the  right  to  locate  the  quantity  granted  in 
such  part  of  the  larger  tract  described  as  it  saw  fit,  and  as 
the  government  of  the  United  States  succeeded  to  the  same 
right,  the  latter  government  might  dispose  of  any  specific 
tracts  within  the  exterior  limits  of  the  grant,  provided  a  suf- 
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ficient  quantity  was  left  therein  to  satisfy  the  private  grant ; 
and,  accordingly,  that  in  cases  of  floats,  the  railroad  land 
grants  might  attach  to  lands  within  such  exterior  boundaries 
provided  a  sufficient  quantity  of  land  was  ieft  therein  to  sat- 
isfy the  private  grant.  But  while  thus  modifying  what  was 
generally  understood  to  have  been  the  effect  of  tne  decision 
in  Newhall  v.  Sanger,  the  court,  in  U.  S.  v.  McLaughlin,  pro- 
ceeded to  declare  (127  U.  S.  455)  that  "  the  reasoning  of  the 
court  in  Newhall  v.  Sanger  is  entirely  conclusive  as  to  all 
definite  grants  which  identified  the  land  granted,  such  as  the 
case  before  it  then  appeared  to  be,"  but  went  on  to  show  that 
it  was  not  fairly  applicable  to  floats. 

1  do  not  see  how  there  can  well  be  a  decision  more  directly 
to  the  point  that  in  cases  of  Mexican  grants  by  specific  boun- 
daries, lands  which  are  claimed  by  the  grantees  to  be  within 
those  boundaries  are  excluded  from  the  category  of  public 
lands  to  which  the  railroad  land  grants  apply,  if  at  the  date 
of  the  latter  the  question  of  the  true  location  of  the  bounda- 
ries of  the  private  grant  is  pending  and  undetermined.  If  to 
such  a  case  the  doctrine  of  Newhall  v.  Sanger,  and  the  other 
cases  approving  it,  does  not  apply,  it  does  not  apply  to  any 
case;  for  it  does  not  apply  to  floats,  as  was  pointed  ouCinU.  S- 
V.  McLaughlin,  and  grants  by  specific  boundaries  and  by  name 
manifestly  stand  upon  the  same  footing. 

It  is  contended  that  as  the  San  Jose  grant  was  one  by  spe- 
cific boundaries  the  claim  ceased  to  he  sui  judice  when  the 
decree  of  confirmation  became  final  in  1857;  that  nothing 
then  remained  to  do  but  apply  the  description  to 
)Il^\oigaVub  ^^^  ground  and  survey  the  lines.  If  so,  precisely 
jidiH.  the  same  thing  is  true  in  respect  to  floats.     When 

the  decree  of  confirmation  in  such  a  case  became 
final,  nothing  remained  to  do  but  locate  the  quantity  and  sur- 
vey the  lines.  In  either  case,  that  duty,  except  in  {he  matter 
of  such  surveys  as  came  within  the  provisions  of  the  act  of 
congress  of  June  14,  i860,  devolved  upon  the  land  depart- 
ment of  the  government  and  was  subject,  first,  to  the  action 
of  the  surveyor  general,  and  then,  in  turn,  to  that  of  the  com- 
missioner of  the  general  land-office  and  the  secretary  of  the 
interior.  The  records  of  the  land  department  put  in  evi- 
dence in  these  cases  clearly  show  that  the  contest  over  the 
survey  of  the  San  Jose  grant  was  in  relation  to  the  identity 
of  the  natural  calls  of  the  grant — the  grantees  claiming  that 
the  true  location  of  the  trees  and  other  objects  called  for  in 
the  specific  description  of  the  grant  would  include  within 
those  boundaries  a  portion  of  the  lands  in  controversy  here. 
If  that  contention  waf^  well  founded,  undoubtedly  the  lands 
so  included  would  not  be  public  lands  of  the  United  States. 
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It  would  seem  plain  enough,  therefore,  that  until  that  question 
was  finally  decided  it  could  not  be  known  whether  the  lands 
so  claimed  were  public  lands  or  not.  Under  the  laws  of  the 
United  States  the  duty  of  deciding  that  question  devolved, 
as  has  been  said,  upon  the  officers  of  the  land  department. 
Its  ultimate  determination  was  vested  in  the  secretary  of  the 
interior.  Had  he  decided  that  the  lines  as  represented  by 
the  Thompson  survey  were  the  true  boundaries  of  the  grant, 
such  decision  would  of  course  have  been  equally  conclusive 
as  the  one  that  was  made  ;  and  the  patent  following  it  would 
have  been  a  conclusive  determination  that  all  the  lands  em- 
braced within  those  lines  were  within  the  boundaries  of  the 
Mexican  grant  and  therefore  not  public  lands  to  which  the 
railroad  grant  only  could  attach.  It  would  seem  plain,  there- 
fore, that  until  the  contested  question  of  survey  was  decided 
it  could  not  be  known  whether  the  lands  involved  in  the  con- 
test were  public  or  private  lands  ;  and  until  such  decision  be- 
came final,  lands  so  involved  were  sub  judice  and  not  public 
lands  within  the  meaning  of  the  railroad  grant  act,  according 
to  the  ruling  in  the  cases  referred  to,  as  T  understand  them. 
It  results  from  these  views  that  in  case  No.  88  there  should 
be  a  decree  dismissing  the  bill  without  costs,  and  in  the  con- 
solidated cases  Nos.  67,  68  and  6g  a  decree  in  favor  of  com- 
plainant in  so  far  as  concerns  the  tracts  of  land  in  contro- 
versy which  were  at  the  time  of  the  grant  to  the  Southern 
Pacific  Railroad  Company  of  March  3,  1871,  within  the 
claimed  limits  of  the  San  Jose  grant,  and  as  concerns  the  re- 
mainder of  the  lands  in  controversy  in  the  consolidated  cases, 
a  decree  for  the  defendants — each  party  topay  its  own  costs. 

Sawver,  J- — After  a  careful  consideration  of  the  question, 

I  am  satisfied  that  those  lands  embraced  in  cases  Nos.  67,  68 
and  6g,  alleged  to  have  been  withih  the  boundary  of  the 
rancho  San  Jose,  and  to  have  h^cxaubjudke,  at  the 
date  when  the  railroad  grant  attached  to  the  lands  »«■  JoMi»id«. 
granted,  were  subject  to  the  legislative  grant.  I  ","'n,"'^" 
have  studied  with  great  care  the  cases  of  Newhall 
V.  Sanger,  92  U.  S.  761  ;  Doolan  v.  Carr,  125  U.  S.  63S;  and 
U.  S,  V.  ^IcLaughlin,  127  U,  S.  438,  relied  on,  and  I  am  un- 
able to  find  anything  in  cither  of  tdem  requiring,  or  justify- 
ing, the  exclusion  of  those  lands  from  the  operation  of  the 
grant  In  my  judgment,  those  lands,  now  in  question,  were 
not  in  any  just  sense,  or  in  the  sense  contemplated  in  the  de- 
cisions in  those  cases,  sub  judice,  at  any  time  after  the  decree 
of  confirmation,  defining  by  specific  metes  and  bounds,  the 
precise  lands  confirmed,  became  final,  even  if  they  were  so, 
which  is  at  least,  doubtful,  at  any  prior  time.    That  decree 
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pointing  out,  specifically,  the  precise  lands  confirmed,  forever 
settled  the  rights  of  the  parties,  and  after  it  became  final, 
there'was  no  possible  ground  for  claiming  anything  outside 
of  those  boundaries.  None  of  these  lands  are  within  the 
boundaries  designated  in  the  decree,  or  within  the  exterior 
boundary  of  the  juridical  possession  upon  which  the  decree 
was  based.  Indeed,  as  1  understand  the  matter,  they  all  lie 
from  at  least  one  to  three  miles  from  those  boundaries,  and 
could  not  by  any  possibility  have  been  taken  in  by  any  sur- 
vey, conforming  to  the  decree,  or  have  been  lawfully  included 
in  any  survey.  After  that  decree  became  final  the  claimants 
might  just  as  well  have  claimed  land  ten,  fifteen  or  more  miles, 
as  from  one  to  three  miles,  distant.  The  decree  settled  the 
rights  of  the  parties,  and  the  limits  of  the  land  granted.  And 
that  is  final.  It  could  not,  lawfully,  be  changed  by  the  sor- 
veyor,  or  any  other  authority.  In  the  language  of  the  su- 
preme court,  in  U.S.  I/.  Haileck,  1  WaiL(U.S),  455,456;  "  The 
decree  is  a  finality,  not  only  on  the  question  of  title,  but  as  to 
the  boundaries  which  it  specifies."  Affirmed  :  U.  S,  v.  Bill- 
ing. 2  Wall.  (U.  S.),  448 ;  Higueras  v.  U,  S.,  S  Wall.  (U.  S.),  834; 
Dodge  V.  Perez,  2  Sawy.  (U.  S^,  652. 

In  the  Fossat  Case,  2  Wall.  (U.  S.),  649,  the  supreme  court 
held  that:  "  If  a  California  land  claim  has  been  confirmed  by 
a  decision  of  the  district  court  under  the  act  of  March  3, 1851, 
and  decision  of  confirmation,  fixing  the  boundaries  of  the 
tract,  stands  unreversed,  a  survey  under  it  is  the  execution 
of  that  decree,  and  must  conform  to  it  in  all  respects," 

Now  in  this  case,  the  decree  of  confirmation  which  stands 
unreversed  "  fixes  the  boundaries"  of  the  grant,  and  the  sur- 
vey under  it  is  not  a  continuation  of  the  litigation,  but  "the 
execution  of  that  decree;"  and  no  lands  outside  the  specific 
boundaries  so  fixed  and  established,  no  matter  what  the  con- 
firmees may  claim,  could,  lawfully,  be  included  in  the  survey. 
or  patent.  The  rights  of  the  parties  are,  finally,  settled,  and 
the  land  to  which  the  confirmees  are  entitled,  irrevocably, 
designated,  and,  distinctly,  pointed  out. 

The  language  of  the  decree  of  confirmation  is,  substantial- 
ly, identical  with  that  of  the  juridical  possession,  which  was 
ratified  and  approved  by  the  granting  authorities  of  Mexico, 
and  by  its  adoption  in  the  decree  by  the  courts  of  the  United 
Slates,  it,  forever,  settled  the  question  of  location  between  the 
United  States  and  the  claimants,  and,  thereby,  the  lands  out- 
side the  boundaries  ceased  to  be  subjudicc.  All  that  remained 
to  be  done  was  to  execute  the  decree,  by  finding  the  monu- 
ments designated,  and  run  the  lines  between  them  in  a  form 
usual  for  insertion  in  United  States  patents.  There  was  no 
discretion   whatever  left  in  the  surveyor,  as  there  is  in  the 
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case  of  a  floaL  Those  monumeDts,  and  no  others,  could  be 
lawfully  taken,  and  there  was  no  possible  ground  for  further 
claiming-  lands  outside  the  boundaries  so,  specifically,  desig- 
nated, and  pointed  out.  The  language  of  the  decree  of  con- 
firmation is  clear  and  unmistakable,  and  is  as  follows: 

"  Commencing  at  the  foot  of  a  black  willow  tree,  which  was 
taken  for  a  corner,  and  between  the  limbs  of  which  a  dry 
stick  ^as  placed,  in  the  form  of  a  cross ;  thence  westerl)'  nine 
thousand,  seven  hundred  (9,700)  varas  to  the  foot  of  the  hills 
called  '  LasLomasde  la  Puente,' taking  for  a  land  mark  a  large 
walnut  tree  on  the  slope  of  a  small  hill  on  the  side  of  the  road 
which  passes  from  said  '  San  Jose'  to  the  Puente,  making  a 
cut  (caldura)  on  one  of  the  limbs  with  a  hatchet;  thence  nor- 
therly ten  thousand,  four  hundred  (10,400)  varas  to  the  creek 
(arroyo)  of  San  Jose,  opposite  a  high  hill,  "where  a  large  oak 
was  taken  as  a  boundary,  in  which  was  placed  the  head  of  a 
beef,  and  some  of  its  limbs  chopped;  thence  easterly  ten 
thousand,  six  hundred  (10,600)  varas  to  the  creek  (arroyo)  of 
San  Antonio,  taking  for  a  landmark  two  young  cotton-woods 
which  stand  near  each  other,  on  the  bark  of  which  crosses 
were  made;  thence  southerly  nine  thousand, seven  hundred 
(9,700)  varas  to  the  place  of  beginning." 

There  could  not  well  be  a  more  specific  description  of  the 
comers  and  landmarks.  There  are  four  corners,  consisting 
of  certain  trees,  marked  and  carefully  described,  constituting 
the  monuments  as  specificaUy  described,  as  surveyors  usually 
describe  the  monumenls;  and  four  straight  lines  for  sides, 
forming  very  nearly  a  parallelogram  ;  ana  such  appears  to  be 
the  shape  of^the  land  on  the  deseno.  No  other  points  or  ob- 
jects could  be  lawfully  taken.  Now  Ihe  land  included  within 
these  boundaries  is  the  land  confirmed,  and  no  other.  There 
was  no  further  ground  for  litigation.  All  that  was  necessary 
to  do  was  to  find  the  monuments  and  run  the  connecting  lines 
according  to  the  description  in  the  decree.  Monuments  of 
this  kind  may  be  destroyed,  and  it  may  become  difficult 
to  find  them  ;  but  that  is  the  misfortune  of  the  parties  inter- 
ested. It  does  not  appear  that  that  was  the  case  here.  Mon- 
uments are  often  destroyed  when  planted  by  government  sur- 
veyors in  surveying  the  public  lands,  and  this  occasions  much 
trouble  in  after  years,  as  this  court  has  had  frequent  occasion 
to  know,  from  litigation  before  it,  as  to  boundaries  of  the  pub- 
lic surveys  and  the  location  of  the  monuments,  officially 
planted  by  the  United  States  surveyors. 

In  this  case  the  record  of  the  juridical  possession  was  re- 
ferred to  in,  and  made  a  part  of,  the  petition  for  confirmation 
filed  before  the  land  commissioners,  as  describing  the  lands 
for  which  confirmation  was  asked.     Thus   the   claim  made 
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upon  the  record  was  for  these  specific  lands  within  the  boun- 
daries prescribed  by  the  juridical  possession,  and  adopted  in 
the  final  decree,  and  no  other.  It  does  not  appear  in  the 
record  thatany  claim  was  made  before  the  board  orcourtlor 
■  lands  outside  these  boundaries,  or  that  there  ever  was  any 
contest  over  lands  outside  the  prescribed  boundaries.  The 
juridical  possession  was  a  ceremony  analogous  to  livery  ot 
seisin  at  common  law,  and  it  defines  specifically  the  lands 
granted.  This  juridical  possession  is,  of^  itself,  controlling  as 
to  the  lands  granted.  Graham  v.  U.  S.,  4  Wall.  {U.  S.1,  261, 
262;  U.  S.  I'.  Pico,  s  Wall.  (U.  S.),  539,  540.  In  this  case  we 
have  not  only  the  juridical  possession,  but  the  decree  con- 
firming the  grant  in  accordance  with  it,  and  with  the  claim 
of  the  petitioners,  as  shown  by  the  record;  and  this  decree, 
whether  right  or  wrong,  as  we  have  seen,  is  final  and  conclu- 
sive. The  case  was  not  open,  thereafter,  to  further  contest, 
or  claim  for  lands  outside  these  boundaries.  In  my  judg- 
ment, that  claim  (or  land  outside  ceased  to  be  sudjudice, iiii 
ever  was  in  that  condition,  at  the  date  when  this  decree  be- 
came final.  After  that  no  land  outside  of  these  prescribed 
boundaries  could,  lawfully,  be  included  in  the  patent  issued 
under  the  confirmation  ;  and  there  was  no  longer  any  legiti- 
mate, or  substantial,  basis  for  any  claim  to  such  lands. 

Ncwhall  V.  Sanger,  92  U.  S.  761,  and  Doolan  -.'.  Carr,  i3j 
U.  S.  618,  present  cases  entirely  different  from  this.  In  the 
former,  when  the  general  map  of  the  route  was  filed  by  the 
railroad  company  the  claim  for  confirmation  of  the  Moque- 
lamos  grant,  within  the  exterior  boundaries  of  which  the 
l.mds  in  disjiute  were  situated,  was  still  pending  and  unde- 
termined. The  grant  was  afterwards  rejected  as  fraudulent 
The  claim  itself  to  the  grant  was,  undoubtedly,  jH*_/W)>f,fo'' 
it  was  still  pending,  and  the  validity  of  the  claim  undeier- 
mined  by  the  courts.  It  was  held  that  the  grant  bein^  still 
subjudice  the  lands  were  not  embraced  within  the  raiir^^d 
grant.  The  case  was  decided  upon  a  partial  record  in  which 
all  the  facts  did  not  appear.  Afterwards,  in  U.  S.  :'■  ■% 
Laughlin,  it  appeared  that  the  land  claimed  under  the  Me*^'- 
can  grant  was  fora  certain  number  of  leagues  within  exterior 
boundaries  containing  a  great  many  more  leagues,— a  fi'^^t: 
and  it  was  held  that,  since  there  was  ample  land  left  tosatisly 
the  grant,  and  the  right  of  location  was  in  the  govemme'it' 
the  surplus  lands  were  subject  to  grant,  and  those  within  the 
purview  of  the  railroad  grant  passed  to  the  railroad  com- 
pany ;  and  the  court  limited  the  rule  as  to  lands iK^ya'^"^''' *' 
the  time  of  the  railroad  grant,  to  grants  by  name  and  g""'* 
by  s])ecific  boundaries,  in  which  all  the  lands  passed  to  the 
grantee.     U.  y.  v.  McLaughlin,  127  U.  S.428. 
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So  the  case  of  Doolan  v.  Carr,  125  U.  S.  618,  did  not  pre- 
sent all  the  facts,  and  the  court  acted  upon  the  hypothesis 
that  the  grant  was  one  by  name, — the  "  Rancho  Las  Pocitas" 
including  all  the  lands  within  the  indicated  boundaries.  It 
was  substantially  so  alleged  in  the  offer  of  proof  (see  p.  621, 
125  U,  S.,)  and  such  is  the  idea  conveyed  by  the  proofs  offered 
as  stated  on  pages  622  and  623,  It  does  not  appear  in  that 
record  that  the  supreme  court  modified,  as  it  did  the  decrees 
of  the  board  and  of  the  district  court,  and  limited  the  confir- 
mation to  two  square  leagues,  or  that  the  exterior  boundaries 
covered  from  ten  to  twelve  square  leagues,^that  it  was, 
therefore,  in  fact,  a  mere  float,  a  grant  of  quantity,  within 
boundaries  containing  nearly  six  times  the  quantity  confirmed. 
But  all  this  appears  in  the  subsequent  case,  involving  lands 
in  the  same  grant  "  Las  Pocitas,"  U.  S.  v.  Curtner,  38  Fed. 
Rep,  I,  and  14  Sawy.  (U.  S.),  535,  the  decision  in  which  was 
concurred  in  by  both  the  circuit  justice  and  circuit  judge, — 
the  former,  with  Justice  Strong,  having  originally  dissented 
in  Newhall  v.  Sanger,  The  court  in  Newhall  v.  Sanger  doubt- 
less supposed  that  the  grant  called  "  Moquelamos"  was  a  grant 
by  name,  with  definite  boundaries.  This  clearly  appears  from 
what  is  said  in  U.  S.v.  McLaughlin,  127  U.  8.455,456.  Said 
the  court  among  other  things:  "There  is  really  nothing  in 
the  decision  of  Newhall  v.  Sanger,  in  conflict  with  the  views 
here  expressed,  because  the  court  did  not  have  before  it  the 
case  of  a  floating  grant,"  page  456,  127  U.  S.  And  in  that 
case,  the  validity  of  the  grant  itself  had  not  been  decided 
when  the  railroad  grant  was  alleged  to  have  attached.  And 
in  Doolan  v.  Carr  the  court  supposed  that "  Las  Pocitas"  was 
a  grant  by  name,  including  all  land  within  the  boundaries 
given,  and  acting  upon  this  idea,  as  seems  evident  from  what 
It  said  in  125  U,  S.  631  and  632,  and  in  the  third  head-note, 
pages  118,  119,  it  considered,  and  perhaps,  properly,  too,  the 
case  to  be  still  sub  judice  under  its  loose  and  extremely  vague 
general  boundaries  as  described,  until  they  should  be  prop- 
erly and  specifically  determined.  The  boundaries  in  both 
these  cases  were  general,  loose  and  vague  to  the  last  degree, 
and  much  latitude  in  the  exercise  of  discretion  by  the  sur- 
veyor,  must,  necessarily,  have  been  exercised.  In  those 
cases,  until  the  survey  had  been  made  and  approved,  and  the 
land  granted  located,  the  case  was,  perhaps,  subjudke.  The 
San  Jose  grant,  now  under  consideration,  presents  no  such 
case.  It  had  been  awarded  to  the  claimants  as  long  ago  as 
1857,  by  a  final  decree,  which  not  only  confirmed  the  grant, 
but  pomted  out  the  boundaries  by  specific  corners,  carefully 
described,  and  courses  connecting  tnem,  which  no  surveyor 
could  lawfully  disregard,  change  or  modify  ;  and  I  find  noth- 
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ing  in  the  cases  cited  to  warrant  me  in  saying,  that,  after 
that  specific  decree  became  final,  cither  the  grant  or  its  boun- 
daries  were  in  any  just  or  legal  sense,  or  in  the  sense  as  used 
in  the  cases  cited,  sub  judice.  The  grant  was  undoubtedly 
subjudice,  from  the  filing  of  the  petition,  till  the  entry  o(  the 
final  decree  confirming  and  identifying  the  lands  granted  by 
specific  metes,  bounds  and  monuments,  clearly  described. 

Prior  to  the  entry  of  that  decree  confirming  the  grant,  like 
that  in  question,  ttie  grant  to  the  railroad  company'  under 
the  decisions  in  the  cases  cited,  would  not  have  taken  effect, 
even  if  the  grant  were  afterwards  rejected  as  fraudulent, 
upon  lands  confessedly  within  the  specific  boundaries  of  the 
grant  as  described  and  claimed  in  the  petition,  it  being  a 
grant  covering  all  the  lands  within  the  boundaries.  But 
these  lands  now  under  consideration  never  were  within  the 
boundaries  described  in  the  juridical  possession,  for  which 
the  petition  was  filed,  and  in  the  final  decree,  which  follows 
literally  the  juridical  possession.  Like  much  of  the  land 
claimed  to  be  within  the  Moquelamos  grant,  these-  lands 
were  entirely  outside  the  exterior  boundaries  of  the  grant 
I  doubt  very  much  whether  they  ever  were  sub  judice, 
although  the  lands  described  in  the  grant  undoubtedly  were. 
They  were  miles  outside  the  boundaries  described  in  the 
juridical  possession  and  decree,  and  could  in  no  way  be  law- 
fully brought  within  the  grant.  In  U.  S.  v.  McLaughlin  the 
main  question  was,  "Whether  the  land  in  question  was  ac- 
tually within  the  outside  limits  of  the  pretended  Moquela- 
mos grant?"  127  U.  S.  441.  Had  it  not  been,  as  a  large 
part  was  found  by  the  court  not  to  be,  although  so  earnestly 
and  vigorously  claimed,  that  ended  the  (question.  Now,  in 
this  case,  the  lands  under  consideration  never  were  within 
the  outside  limits  of  the  grant,  as  indicated  by  the  juridical 
possession,  and  that  ought  to  end  the  matter. 

But  the  supreme  court  itself,  in  the  case  of  U.  S.  v.  Mc- 
Laughlin, the  very  last  case  on  the  subject,  has  decided  the 
point,  substantially,  that  the  mere  claim  that  lands  are  within 
the  boundaries  of  a  grant  does  not  make  them  sub  judice  even 
in  a  float,  within  the  meaning  of  that  phrase,  as  used  by  the 
court  in  the  three  cases  cited!  That  decision  authoritatively 
settles  the  point,  and  does  not  leave  it  open  for  further  dis- 
cussion. Nearly  all  the  lands  involved  in  that  suit  lay  east 
of  the  Jack  Tone  road,  which  followed  the  line  between  sec- 
tions 7  and  8.  The  complainants  earnestly  insisted  that  the 
eastern  boundary  of  the  Moquelamos  grant  was  the  Sierra 
Nevada  range,  80  miles  distant,  and  if  not  that  range,  then, 
that  Bear  mountain,  24  miles  east  of  the  Jack  Tone  road,  was 
the  narrowest  eastern  limit  of  the  grant.    The  most  of  the 
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testimony  in  that  case,  both  by  complainants  and  respondents, 
was  introduced  upon  this  single  point  to  show  the  eastern 
exterior  boundary  of  the  grant,  the  complainants  insisting 
that  it  was  the  Sierra  Nevada  range,  and  if  not,  that,  then,  at 
least.  Bear  mountain,  and  the  lespondents,  that  it  was  the 
Jack  Tone  road.  And  the  court  opens  the  discussion  on  page  ■ 
441,  127  U.  S.,  by  saying  that  the  first  question  is,  "  Whether 
the  land  in  question  was  actually  within  the  outside  limits 
of  the  pretended  Moquelamos  grant?"  Several  pages  are 
then  devoted  to  discussing  the  evidence  on  this  point,  which 
was  the  great  point  of  discussion  in  the  case,  and  the  court 
then  concludes:  "On  the  whole,  we  are  satisfied  that  the 
outside  boundary  limits  of  the  Moquelamos  grant,  as  called 
for  in  the  grant  itself,  do  not  extend  east  of  the  Jack  Ton'e 
road,  or  the  edge  of  the  hills  commencing  near  the  same. 
This  result  would  dispose  of  the  present  case  with  regard  to 
nearly  all  the  land,  in  question   therein,"  pp.  447,  448,  127 

Thus,  as  to  the  great  body  of  lands  in  question,  the  court 
put  the  decision  expressly  on  the  ground,  that  although 
within  the  boundaries,  as  claimed,  they  were,  in  fact,  outside 
the  real  boundaries  of  the  grant. 

Then,  the  mere  claim  that  the  lands  were  within  the  boun- 
daries  of  the  grant  did  not  make  them  sub  judice,  within  the 
meaning  of  that  term,  as  used  by  the  court;  for  this  point  is 
wholly  outside  and  independent  of  the  distinction  between 
floats  and  grants  by  specific  boundaries  or  names,  on  which 
distinction  the  few  lands  west  of  the  Jack  Tone  road  were 
still  given  by  the  court  to  the  railroad  company  as  not  coming 
within  the  decision  of  Newhall  v.  Sanger.  It  seems  to  me 
that  there  is  no  evading  this  authoritative  decision ;  that  a 
mere  claim  that  lands  are  within  the  exterior  boundaries  of 
a  grant,  when  not  so  in  fact,  does  not  make  them  sub  judice 
even  in  the  case  of  a  float,  much  less  in  a  grant  with  specific 
bounds,  finally  and  irrevocably  confirmed  and  fixed  by  such 
specific  bounds. 

I  am,  therefore,  clearly  of  the  opinion  that  these  lands  now 
under  consideration  were  not  sub  judice  in  the  sense  as  the 
terms  are  used  in  the  cases  cited  when  the  railroad  grant  at- 
tached, and  that  the  grant  is  valid  and  passed  a  good  title. 

On  this  point  1  regret  to  find  that  I  cannot  agree  with  my 
associate.  On  all  the  other  points  discussed  by  my  associate, 
in  the  opinion  now  delivered,  I  fully  concur  with  his  views. 

It  has  been  suggested  that  the  ruling  on  demurrer  as  to 
indemnity  lands  adopted  in  the  opinion  of  my  associate  in 
which  I  concur,  and  being  the  lands  in  question,  is  inconsisN 
ent  with  the  ruling  in  Southern  Pac.  R.  Co,  v.  Wiggs,  de- 
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cided  by  me,  and  reported  in  43  Fed.  Rep.  333,  and  i4Saffy. 
<U.  S.)  568.  When  that  case  was  decided  the  decision  on  dt 
murrer  in  this  case  had  not  fallen  under  my  notice.  •  But  the 
cases  are  not  inconsistent  and  can  well  stand  together,  la 
that  case  the  decision  was  not  put  upon  the  ground  that  the 
company's  title  attached  to  lieu  lands  at  any  time  before  the 
■selection,  but  on  the  ground  that  under  the  special  provision 
of  that  act  they,  as  well  as  those  within  the  primary  grant, 
were  withdrawn  from  pre-emption,  and  other  disposition  b^ 
-fore  provided  for  by  law,  and  that,  although  the  company's 
title  did  not  vest,  till  selection,  still  that,  until  it  had  anop- 
|)ortunity  to  select,  nobody  else  could  acquire  or  initiate  a 
}»re-emption  or  other  right,  under  existing  laws.  And  that 
ihe  pre-emption  claim  then  in  question  was  initiated  and 
afterwards  proved  up  and  the  patent  issued,  while  the  lands 
'were  withdrawn  and  not  subject  to  sale  as  the  laws  then 
■stood,  except  to  the  company,  and  while  awaiting  an  oppor- 
tunity for  the  company  to  select,  and  were  not  tnen  subject 
to  such  disposition.  Congress  had  power,  had  it  seen  fit  to 
do  so,  to  withdraw  any  lands  from  pre-emption  without  ref- 
erence to  other  grants,  and  without  conferring  any  rights 
upon  another  to  tne  lands.  But  that  act  did  not  purport  or 
attempt,  nor  could  it  have  done  so  if  attempted,  to  limit  the 

Eower  of  congress  to  make  subsequent  grants  to  such  lands 
efore  any  other  right  in  them  had  vested;  and  the  grant 
now  in  question  was  a  subsequent  one  made  by  congress  itself, 
and  as  no  other  right  had  yet  attached  to  the  lands,  it  was  in 
no  way  affected  by  the  provisions  for  withdrawal  from  p|^' 
■emption  and  sale  by  the  prior  act.  1  concur  with  the  district 
judge  wherein  he  held  on  demurrer  as  follows: 

"  To  lands  to  which  no  title  could  attach  prior  to  selection, 
I  do  not  think  the  Atlantic  &  Pacific  Company  had.  at  the 
time  of  the  grant  to  the  Southern  Pacific  Company,  a  present, 
or  prospective  right.  If  it  had  such  right  to  the  particular 
lands  in  suit,  it  had  the  same  right  to  all  other  lands  to  which 
tlic  right  of  selection  might  have  applied.  And  since,  by  the 
.act  making  the  grant,  the  Atlantic  &  Pacific  Compaiiy  ^^^ 
empowered  to  construct  its  road  along  the  thirty-fiftH  p'""? 
Id  of  latitude  to  the  Colorado  river  'at  such  point  as  mnv  W 
selected  by  the  company  for  crossing,  thence  by  the  ni'>" 
practicable  and  eligible  route  to  the  Pacific'  ocean,  the  pf^^ 
cnt  and  prospective  right  of  tliat  company,  prior  to  selection, 
mi^ht  be  applied  to  any  public  land  situated  between  Ih 
Colorado  river  and  the  I'acific  ocean  with  equal  propriel.V^. 
to  the  particular  lands  in  controversy  here.  The  ^^'^'^^^ 
such  a  holding  would  be  to  give  the  proviso  as  broad  a  scop* 
iis  the  granting  clause  to  whird  it  i'^  appended."    ■ 
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The  question  whether  the  clause  in  the  provision  of  sec- 
tion 23  in  the  act  of  1871.  "  that  this  section  shall  in  no  way 
affect  or  impair  the  rights,  present  or  prospective,  of  the 
Atlantic  and  Pacific  Railroaa  Company,  or  any  other  rail- 
road  company,"  or  any  clause  in  the  act  of  1866,  in  view  of 
all  the  facts  of  the  case,  defeats  the  grant  to  respondent  as 
to  those  lands,  which  lie  within,  the  primary  limits  of  the 

frant,  does  not  arise  in  this  case,  and,  therefore,  need  not  be 
iscussed.  Yet,  since  there  is  an  intimation,  in  the  opinion 
df  the  district  judge,  upon  the  demurrer,  although  the  ques- 
tion was  not  involved,  and,  consequently,  there  was  but  a 
partial  consideration  of  the  point,  that  such  is  the  case,  I  re- 
ler  to  it  now  for  the  purpose,  only,  of  saying  that  T  do  not 
wish  to  be  considered  as  acquiescing  in  that  view.  I  shall 
not  at  this  time  decide  or  discuss  that  question,  but  leave  it 
for  full  discussion  and  decision  when  the  point  properly 
arises. 

.  Under  the  views  expressed,  and  those  of  my  associate  on 
the  other  points  discussed  by  him,  in  which  I  have  concurred, 
and  under  the  provisions  oi  section  650  of  the  revised  stat- 
utes of  the  United  States,  the  bills,  as  to  all  the  lands  in- 
volved in  the  several  cases  before  us,  must  be  dismissed,  and 
it  is  so  ordered. 


Northern  Pacific  R.  Co. 


( V.S.  Circuit  Court,  D.  Montana,  April  6,  i8gi,  46  Fed.  Rep.  224.) 

Land  Grant— When  Title  Vettc  In  Company.— The  tide  of  the  Northern 
Pacific  B.  Co.,  to  the  lands  granted  it  by  the  Act  of  Congress  of  July  2,  1864, 
in  aid  oi  the  construction  of  its  railroad,  vested  in  the  company  upon  the 
desij^ation  by  it  of  the  route  of  its  road,  irrespective  of  the  fact  that  no 
patent  had  been  issued  therefor. 

Same— Bill  to  Eitabllih  Title— Pouaiiion  Necessary.— Actual  possession 
of  land  is  necessary  in  order  to  maintain  a  bill  to  establish  the  legal  title  of 
the  party  in  whom  it  is  vested.  Accordingly,  where  a  railroad  company 
has  the  legal  title  to  lands  granted  it  by  the  United  States,  but  is  not  in 

Ewsession,  a  bill  to  determine  the  adverse  claim  of  a  party  holding  the 
nd  under  an  invalid  patent  issued  pursuant  to  an  entry  of  the  land  as  a 
mining  claim,  where  it  was  valuable  only  for  agricultural  purposes,  is  de- 
murrable, as  failing  to  showground  for  equitable  relief. 

In  Equity.     On  demurrer  to  bill. 
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Cullen,  Sanders  £r  Shclton  and  F.  M.  Dudley,  for  plaintiff. 

M.  BuUard  and  TO0U  &■  Wallace,  for  defendants. 

Knowles,  J. — The  plaintiff  sets  forth  in  its  bill  of  complaint 
filed  herein  that  it  received  a  grant  from  the  United  States 
CkuiuM  ^y  ^•'"tus  of  an  act  dated  July  2, 1864,  on  thelineof 
its  railroad  to  certain  lands.  There  is  set  forth 
therein  all  the  acts  required  of  plaintiff  in  order  to  designate  _ 
and  vest  in  plaintiff  the  title  to  the  lands  granted  by  said  act; 
that  the  land  hereinafter  named  was,  at  the  date  of  said  grant, 
and  at  the  date  it  fixed  the  general  route  of  its  railroad,  public 
land  belonging  to  the  United  States,  free  from  any  claims  or 
rights  whatever,  and  agricultural  land ;  that  the  land  here- 
in described  was  within  the  limits  of  plaintiS's  grant,  upon  an 
odd  section,  to-wit,  the  S.  ^  of  the  S.  E,  ^,  and  the  S.  E.  \  of 
the  S.  W.  J,  of  §  29,  in  township  10  N.,  range  3  W.,  of  the 
principal  meridian  of  Montana  ;  that  about  the  9th  day  of  Feb- 
ruary, 1880,  the  said  Catherine  B.  Cannon  made  application 
to  patent  said  premises  as  mineral  lands,  and,  with  the  view 
of  defrauding  plaintiff,  the  said  defendants  C.  W.  Cannon  and 
Catherine  B.  Cannon  falsely  and  fraudulently  represented  to 
the  officers  of  the  United  States  land-office  that  tne  same  was. 
mineral  land,  and  introduced  false  testimony  and  affidavits 
to  support  said  application  in  said  office  ;  that  on  or  about  the 
i8th  day  of  Octooer,  1881,  the  said  United  States  land-office 
issued  to  the  said  Catherine  B.  Cannon  a  patent  from  the 
United  States  to  said  premises  as  mineral  land;  that  the  said 
patent  is  a  cloud  upon  plaintiff's  title,  and  prevents  it  from 
receiving  a  patent  to  said  premises  to  which  it  is  entitled. 
The  principal  prayer  in  said  bill  is  :  "And  your  orator  prays 
that  your  honors  may  decree  that  the  said  defendants  have 
no  estate  or  interest  whatever  in  or  to  said  lands  or  premises, 
and  that  the  title  of  your  orator  is  good  and  valid,  and  that 
the  said  defendants,  and  each  of  ttiem,  be  forever  enjoined 
and  restrained  from  asserting  any  claim  whatsoever  in  and  to 
said  lands  and  premises  adverse  to  your  orator,  and  for  such 
other  and  further  relief  as  the  equity  of  the  case  may  require, 
and  to  your    honors  may  seem  meet." 

The  only  allegation  as  to  the  possession  of  said  premises  is 
as  follows:  "  And  your  orator  further  shows  on  its  informa- 
tion and  belief  that  such  premises  have  been  vacant,  unoc- 
cupied, unfenced,  and  unimproved,  and  not  used  for  any 
purposes,  until  within  less  than  five  years  prior  to  the  com- 
mencement of  this  action." 

To  this  bill  of  complaint  all  the  defendants  but  Mrs.  Walker 
demur.  The  first  ground  of  demurrer  is  "  that  it  appears  by 
the  plaintiff's  own  showing  in  the  said  bill  that  the  said  plaint- 
iff is  not  entitled  to  the  relief  prayed  by  the  bill  against  these 
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defendants."  There  are  many  other  grounds  stated  in  the 
demurrer,  but  the  only  one  which  will  be  noticed  is  as  to 
whether  the  bill  states  facts  sufficient  to  show  that  the  case  is 
within  the  equity  jurisdiction  of  this  court,  and  in  considering 
this  the  first  question  presented  is,  what  is  the  na-  1^^,1,1, 
ture  of  the  title  of  the  Northern  Pacific  Railroad  tumibnb. 
Company  to  the  lands  embraced  within  its  grant?  M"r-i>»- 
Is  it  a  legal  or  an  equitable  one?  It  fully  appears  *'■'""»• 
that  it  has  no  patent  for  the  lands  specified  in  this  "•"•*• 
bill.  In  consiaering  this  question  1  am  much  perplexed,  for 
it  appears  to  me  there  are  two  lines  of  decisions  upon  this 
point,  one  of  which  holds  that  its  title  is  a  legal  one,  the  other 
that  it  is  an  equitable  one.  The  grant  of  lands  to  the  Union 
Pacific  Railroad  Company  is  similar  to  that  to  the  Northern 
Pacific  Railroad  Company.  It  has  been  held  by  decisions  of 
the  supreme  court  that  as  to  the  granting  of  lands  thej'  are  in 
substance  the  same.  In  the  case  of  Kansas  Pac.  R.  Co,"  v. 
Prescott,  16  \Val!.,6o8,  the  supreme  court  says:  "As  the 
government  retains  the  legal  title  until  the  company,  or  some 
one  interested  in  the  same  grant  or  title,  shall  pay  these  ex- 
penses, the  state  cannot  levy  taxes  on  the  lanci,  and,  under 
■such  levy,  sell  and  make  titles  which  might  in  any  event  de- 
feat  this  right  of  the  federal  government,  reserved  in  the  act 
by  which  the  inchoate   grant  was  made." 

In  the  case  of  Union  Pac.  R.  Co.  v.  McShane,  22  Wall,  444, 
the  same  court  uses  this  language;  "That  the  payment  of 
these  costs  of  surveying  the  land  is  a  condition  precedent  to 
the  right  to  receive  the  title  from  the  government  can  admit 
of  no  doubt.  Until  this  is  done,  the  equitable  title  of  the  com- 
pany  is  incomplete.  There  remains  a  payment  to  be  made  to 
perfect  it." 

Again  :  "  The  United  States  retains  the  legal  title  by  with- 
holding the  patent,  for  the  purpose  of  securing  the  payment 
of  these  expenses,  and  it  cannot  be  permitted  to  the  states  to 
defeat  or  embarrass  this  right  by  a  sale  of  the  land  for  taxes." 

In  the  case  of  Northern  Pac. 'R.  Co.  p.  Traill  Co.,  115  U.S. 
600,  25  Am.  &  Eng.  R.  Cas.  364,  the  same  court  again  con- 
sider  this  same  question  in  connection  with  the  grant  now 
.  under  consideration,  and  held  :  "  The  United  States  made  a 
magnificent  grant  to  this  company  of  lands  equal  to  forty  or 
fifty  thousand  square  miles,  an  area  as  large  as  an  average 
state  of  the  Union.  It  thought  proper  to  require  of  the  gran- 
tee the  payment  of  thecostsof  making  the  surveys  necessary 
to  the  location  and  ascertainment  of  these  lands.  To  secure 
the  payment  of  these  expenses,  it  decided  to  retain  the  legal 
title  in  its  own  hands  until  they  were  paid.  The  government 
was  as  to  these  costs  in  the  condition  of  a  trustee  in  a  convey- 
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ance  to  secure  payment  of  money  ;  but,  if  the  land  was  liable 
to  be  sold  for  taxes  due  to  state,  territorial,  or  county  organ- 
izations, this  security  would  be  easily  lost." 

In  this  case  the  supreme  court  held  that  the  statute  passed 
in  1870  upon  the  subject  of  the  Northern  Pacific  Railroad 
Company's  paying  for  the  costs  of  surveying  the  lands  within 
its  grant  placed  it  in  the  same  condition  as  the  Union  Pacific 
Rauroad  Company  and  the  Kansas  Pacific  Railroad  Company, 
so  far  as  its  land  grant  was  concerned.  This  statute  of  1870 
is  as  follows :  "  That  before  any  land  granted  to  said  com- 
pany by  the  United  States  shall  be  conveyed  to  any  party  en- 
titled thereto  under  any  of  the  acts  incorporating  or  relating 
to  said  company,  there  shall  first  be  paid  into  the  treasury  of 
the  United  States  the  cost  of  surveying,  selecting,  and  con- 
veying the  same  by  the  said  company  or  party  in  interest." 
i6'U.  S.  St.  at  Large,  305. 

This  statute,  the  supreme  court  holds,  is  in  substance  the 
same  as  §  21  of  the  act  of  1864,  concerning  the  grant  of  lands 
to  the  Union  Pacific  Company,  which  reads  aslolTows:  "That 
before  any  lands  granted  by  this  act  shall  be  coliveyed  to 
any  company  or  party  entitled  thereto  *  *  *  there  shall 
first  be  paid  into  the  treasury  of  the  United  States  the  cost  of 
surveying,  selecting,  and  conveying  the  same  by  the  said 
company  or  party  in  interest,  as  the  titles  shall  be  required 
by  said  company."     13  U.  S.  St.  365. 

In  effect  it  would  appear  that  these  two  statutes  are  the 
same  ;  and  the  three  decisions  construing  the  grants  to  the 
Kansas  Pacific,  Union  Pacific,  and  Northern  Pacific  Railroad 
Companies  arrive  at  the  same  conclusion  :  That  the  title  in 
these  companies  to  their  lands  is  an  equitable  one ;  that,  until 
these  costs  of  surveying  and  conveying  the  same  are  paid,  the 
railroad  companies  have  not  a  complete  equitable  title  even 
to  their  land.  Northern  Pac.  R.  Co.  v.  Traill  Co.,  supra.  If 
I  understand  correctly  the  purport  of  the  decisions  in  the  case 
of  New  Orleans  Pacific  R.  Co.  v.  United  States,  124  U.  S.  124, 
33  Am.  &  Eng.  R.  Cas.  74,  the  same  doctrine  is  maintained, 

I  come  now  to  consider  the  other  line  of  decisions  which 
appear  to  me  to  maintain  the  view  that  the  legal  title  to  the 
land  granted  to  these  several  railroad  companies  is  in  them. 
In  the  case  of  Schulenberg  v.  Harriman,  21  Wall.  44,  the  su- 
preme court  held  that  the  words  in  the  act  granting  land  to 
the  state  of  Wisconsin  for  railroad  purposes,  "  that  there  be, 
and  is  herebj^,  granted,"  imply  the  present  granting  o(  tha 
title  in  fee.  Sustaining  this  view  are  :  Leavenworth  L.&G. 
R.  Co.  V.  United  States,  92  U.  S.  741  ;  Missouri,  etc.,  R.  Co. 
V.  Kansas  Pac.  R.  Co.,  97  U.  S.  491  ;  and  Wood  v.  Burling- 
ton &  M.  R.  R.  Co.,  104  U.  S.  329,  10  Am.  &  Eng.  R.  Cas.  61 1. 


byGoogle 


VOL.  46]  LAND   GRANT,  42J 

In  the  case  of  Buttz  c.  Nbrthern  Pac.  R.  Co.,  ligU.  S.  66,  2^ 
Am.  &  Eng.  R.  Cas.4SS,the  supreme  court,  upon  this  subject, 
uses  this  language  i  "  At  the  time  the  act  of  July  2,  1864,  waa 
passed  the  title  of  the  Indian  tribes  was  not  extinguished- 
But  that  fact  did  not  prevent  the  grant  of  congress  from  op- 
crating  to  pass  the  fee  of  the  land  to  the  company.  The  fee- 
was  in  the  United  States.  The  Indians  had  merely  a  right  of 
occupancy, — a  right  to  use  the  land  subject  to  the  dominion 
and  control  of  the  government.  The  grant  conveyed  the  fee, 
subject  to  this  right  of  occupancy." 

In  Denny  v.  Dodson,  13  Sawy.  66-75,  32  Fed.  Rep.  899^ 
Justice  Field,  sitting  as  circuit  justice,  after  referring  to  some 
of  the  decisions  cited  as  to  the  grant  being  one  in  prcesenti, 
said  :  "  The  present  titie  here  mentioned  is  a  legal  title,  as- 
distinguished  from  an  equitable  or  inchoate  interest  arising- 
upon  a  contract  or  promise  of  the  government.  The  words 
'tncre  be,  and  is  hereby,  granted  '  are  not  words  of  contract 
or  promise, but, as  said  in  the  citations,  are  wordsof  absolute 
donation;  that  is,  they  transfer  a  present  legal  right  to  the 
ections  designated,  wnich  become  attached  to  them  specif- 
ically whenever  the}'  are   identified." 

In  this  case  that  eminent  jurist  stated  that  he  did  not  think 
the  supreme  court  in  the  case  of  Northern  Pac.  R.  Co.  v^ 
Traill  Co.,  supra,  "  intended  to  hold  that  a  legal  title  to  the 
land  had  not  passed  by  the  grant  to  the  company."  In  regard 
to  the  efleet  of  the  patent  in  that  case  this  language  was  used: 
"  Why,  it  is  asked,  is  there  a  necessity  of  such  patents,  if  the 
title  passed  by  the  act  itself?  There  are  many  reasons  why 
patents  should  be  issued  upon  the  completion  of  portions  of 
the  road.  They  would  identify  the  lands  which  are  coter- 
minous with  the  road  completed.  They  would  be  evidence 
that  the  grantee,  in  the  construction  of  that  portion  of  the 
road,  had  full}'  complied  with  the  conditions  of  the  grant, 
'and  to  that  extent  the  grant  was  relieved  of  possibility  ot 
forfeiture  for  breach  of  its  conditions  ;  and  they  would  ob- 
viate the  necessity  of  any  other  evidence  of  the  grantee's  title 
to  the  lands  embraced  in  them.  They  would  thus  be  deeds 
of  further  assurance,  confirmatory  of  the  grantee's  title,  and 
so  be  invaluable  to  them  as  a  source  of  quiet  and  peace  ii» 
their  possession." 

In  the  case  of  Wisconsin  Cent.  R.  Co,  v.  Price  Co.,  133  U,  S- 
goo,  41  Am.&Eng,  R.  Cas.669,  the  supreme  court  says:  "The- 
.title  conferred  b3'the  grant  was  necessarily  an  imperfect  one^ 
because,  until  the  lands  were  identified  by  the  definite  loca- 
tion of  the  road,  it  could  not  be  known  what  specific  lands 
would  be  embraced  in  the  sections. named.  The  grant  was, 
therefore,  until  such  location,  afloat.     But  when  the  route  oi 
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the  road  was  definitely  fixed  the  sections  granted  became  sus- 
ceptible of  identification,  and  the  title  attached  to  thenn,  anil 
took  effect  as  of  the  date  of  the  grant  so  as  to  cut  ofi  all  inter, 
vening  claims." 

Again :  "  The  subsequent  issue  of  tht  patents  by  tl" 
United  States  was  not  essential  to  the  right  of  the  company 
to  those  parcels,  although  in  many  respects  they  would  nave 
been  of  great  service  to  it.  They  would  have  served  to  idenli- 
fy  the  land  as  coterminous  with  the  road  completed.  The)' 
would  have  been  evidence  that  the  grantee  had  complied  with 
the  conditions  of  the  grant,  and  to  that  extent  that  the  grant 
was  relieved  of  possibility  of  forfeiture  for  breach  of  theni. 
They  would  have  obviated  the  necessity  of  any  other  evi- 
dence of  the  grantee's  right  to  the  lands,  and  they  would  have 
been  evidence  that  the  lands  were  subject  to  the  disposal  of 
the  railroad  company  with  the  consent  of  the  governmen'- 
They  would  have  been,  in  these  respects,  deeds  of  further 
assurance  of  the  patentee's  title,  and,  therefore,  a  source  ol 
quiet  and  peace  to  it  in  its  possessions." 

This  last  clause,  it  will  be  observed,  is  almost  identical  with 
the  one  already  quoted  from  Denny  v.  Dodson.     The  same 
distinguished  judge  wrote  both  opinions,  hence  it  cannot  be 
doubted   what  was  meant  by  the  language  used  in  this  1^^' 
one,     II  is  true  it  is  stated  in  this  opinion  that  it  makes  no 
difference  as  to  that  case  whether  the  railroad  company  bao 
a  complete  title  in  equity  or  a  legal  title  ;  still  the  conclus'°'^ 
seems  mevitable  that  the  views  expressed  in  Denny  v.  Dodson 
are  adopted   by  that  court,  and  that  the  views  e.\pressed  ^? 
Buttz  V.  Northern  Pac.  R.  Co.,  supra,  are  confirmed.     In  '»*,. 
case  it  is  also  stated  that  the  land  grants  to  thfc  several   Ti^n- 
roads,  made  between  i860  and  1880,  are  similar  in  terms,  g/jW 
hence  the  interpretation  of  one  applies  to  all.     I  hold  that  tL 
latest  expression  of  the  supreme  court  is  that  the  plaintiff  j^ 
this  case  has  the  legal  title,  if  any,  to  the  premises  in  contro, 
versy.     If  this  were  a  new  question,  I  should  be  disposed  to 
hold,  as  was  held  by  Judge  Deadv  in  United  States  :■.  Child, 
ers,  8  Sawy.  171,  i3Fed.  Rep.  586,  6  Am.  &  Eng.  R.  Cas.  6iS, 
that  the  terms  used  in  the  grant,  taken  altogether,  show  that 
it  was  not  the  intention  of  congress  to  grant  a  present  le^a! 
title  to  the  lands  granted   to  the  Northern  Pacific  Railroad 
Company,  but  only  a  title  which  was  to  be  perfected  when  a 
patent  should  issue  therefor,  which  patent  would  by  relation 
take  effect  from  the  date  of  the  grant.     But  the  views  of  the 
supreme  court  must  control  this.     It  has  been  held  that  a 
grant  of  the  le^al  title  by  an  act  of  congress  to  land  owned 
by  the  United  States  is  entitled  to  greater  weight  than  a  pat- 
ent title  executed  b)'  a  ministerial  officer  of  the  government. 
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Smythe  v.  Henry,  41  Fed.  Rep.  705 ;  Whitney  v.  Morrow,  1 12 
U.  S.  693. 

The  next  question  for  consideration  is,  should  the  plaintiff, 
having  the  legal  title,  have  shown  in  its  bill  that  it  was  in  the 
possession  of  the  premises  in  dispute?     The  bill 
does  not  so  allege.     It  isset  forth  therein,  "  that  to    P"«^»» 
within  a  period  of  five  years  the  premises  were  va-    "^^|^  Jj, 
cant,  unoccupied,  unfenced,  and  unimproved,  and     ii,f. 
not  used  for  any  purpbse."     The  inference  is  that 
the  said  premises  were,  at  the  commencement  of  this  suit, oc- 
cupied by  some  one,  and  it  is  not  alleged  that  the  plaintiff  is 
that  person.     If  possession  in  plaintiff  was  necessan'  in  order 
to  enable  it  to  maintain  this  action,  this  should   affirmatively 
appear  in  the  bill.     The  above  allegation  was  probably  made 
with  the  view  of  showing  that  the  statute  of  limitation  had 
not  run  against  this  action.     In  the  case  of  Orton  v.  Smith,  18 
How.  263-265,  the  supreme  court  says:     "Those  only  who 
"have  a  clear,  legal,  and  equitable  title  to  land,  connected  with 
possession,  have  any  right  to  claim  the  interference  of  a  court 
of  equity  to  give  them  peace,  or  dissipate  a  cloud  on  the  title," 

To  the  same  effect  are  Hipp  v.  Babon,  rg  How.  271  ;  Ellis 
V.  Davis,  109  U.  S.  485  ;  Killian  v.  Ebbinghaus,  1 10  U,  S,  568 ; 
Fussell  V.  Gregg,  113  U.  8.550;  United  States  v.  Wilson,  118 
U.  S.  86.  The  general  rule  is  that  those  who  have  a  legal 
title  and  are  out  of  possession  cannot  maintain  an  action  to 
remove  a  cloud  upon  their  title.  Possession  must  first  be  ob- 
tained in  an  action  at  law.  Pom.  Eq.  Jur.  ^§  1398,  1399,  and 
note  4.  If  the  statute  law  of  the  state  gave  the  right  to  main- 
tain an  action  where  the  plaintiff  owns  a  legal  title  and  is  not 
in  possession,  the  same  right  might  be  enforced  in  a  federal 
court.  Where  a  new  equity  is  given  by  a  state  statute,  that 
equity  may  be  enforced  in  a  court  of  the  United  States. 
There  is,  however,  no  statute  in  Montana  which  gives  this 
right  when  the  plaintiff  is  not  in  possession.  The  only  statute 
upon  this  subject  is  as  follows :  "  An  action  may  be  brought 
by  any  person  in  possession  by  himself  or  his  tenant  of  real 
property  against  any  person  who  claims  an  estate  or  interest 
therein  adverse  to  him  for  the  purpose  of  determining  such 
adverse  claim,  estate,  or  interest."    Comij.  St.  p.  160,  Jj  366, 

This  is  the  same  statute  as  exists  in  California  upon  this 
subject,  and  was  copied  from  the  statutes  of  that  state  by  the 
legislative  authority  in  the  territory  of  Montana.  It  had  re- 
ceived an  interpretation  in  that  state  before  its  adoption  in 
Montana,  and  since  that  date.  The  courts  of  California  have 
held  that  under  this  statute  it  must  affirmatively  appear  that 
the  plaintiff  is  in  the  actual  possession  of  the  premises  from 
the  title  to  which  iie  seeks  to  remove  a  cloud,     Curtis  i^Sut- 
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ter,  1 5  Cal.  260 ;  Rico  v.  Spence,  2 1  Cal.  504  ;  Lyie  v.  Rollins, 
25  Cal.  437;  Ferris  ii,  Irving,  z8  Cal.  645.  Other  cases  might 
be  referred  to.  Plaintiff  has  cited,  as  supporting  a  contrary 
view,  the  case  of  Southern  Pac.  R.  Co.  v.  Wiggs,  43  Fed.  Rep. 
333.  The  learned  and  distinguished  jurist  who  rendered  that 
opinion  does  not  state  therein  whether  he  holds  to  the  view 
that  plaintiff  has  a  legal  or  an  equitable  title  to  the  lands  spec- 
ified in  plaintiff's  bill.  Hedoes  say  that  the  remedy  ofplaint. 
iff  in  that  case  was  not  as  adequate  and  complete  at  law  as  in 
eqi»ity,  and  he  cites  in  support  of  this  view  vanWyck  v.  Kne- 
vals,  106  U.  S.  370,  loAtn,  &  Eng.  R.  Cas.  664;  and  Pixleyi'. 
Huggins,  15  Cal.  128.  In  the  first  of  these  the  supreme  court 
says,  (see  opinion,  page  365, 106  U.  S.) :  "  The  legal  title  under 
the  grant  goes  to  the  state,  but  the  equitable  right  vests  in 
the  company."  It  is  evident  that  in  this  case  the  court  was 
considering  a  cloud  upon  an  equitable,  not  a  legal,  title. 
There  are  many  cases  which  support  the  view  that  where 
the  plaintiff  has  only  an  equitable  title  he  has  the  right  to 
maintain  an  action  to  remove  a  cloud  upon  the  same,  altnough 
not  in  possession,  on  the  ground  that  he  has  no  adequate  rem- 
edy at  law.  In  the  last  case  it  does  not  appear  whether  the 
plaintiff  claimed  under  an  equitable  or  a  legal  title.  I  do  not 
think  this  case  can  be  considered  in  opposition  to  numerous 
cases  in  the  California  supreme  court  that  hold  that  in  such 
cases,  if  plaintiff  has  a  legal  title  in  the  premises,  he  must  have 
possession.  It  should  be  remarked  that  at  the  time  theopin- 
lon  in  the  case  of  Southern  Pac.  R.  Co.  v.  Wiggs,  supra,  was 
rendered,  the  statute  law  in  California  had  been  so  changed 
as  to  permit  an  action  to  remove  a  cloud  upon  a  title  to  he 
maintained  by  one  having  a  legal  title,  though  not  in  posses- 
sion ;  and  this  may  interpret  that  decision.  People  v.  Center, 
66  Cal.  551,  555,  556.  There  is  a  class  of  cases  which  seem  to 
clash  with  the  general  rule  that  in  cases  to  remove  a  cloud 
upon  a  title  plaintiff,  must  show  possession  of  the  premises 
claimed.  There  are  cases  where  a  party  has  purchased  real 
estate  at  a  sheriff's  sale,  and  obtained  a  snerifl's  deed  therefor, 
and  the  judgment  debtor  has  sold  the  same  to  a  third  part)". 
with  the  view  of  defrauding  his  creditors.  A  bill  is  supported 
in  these  cases  upon  the  ground  that  it  partakes  of  the  nature 
of  a  creditor's  bill.  Sands  v.  Fiildreth,  14  Johns.  493  ;  Hag^J 
;■.  Shindler,  29  Cal,  48 :  Lick  r.  Ray,  43  Cal.  83.  There '^ 
another  class  of  cases  which  at  times  appear  to  be  confoUf"*" 
with  these  for  determining  the  adverse  title  to  lands.  These 
are  bills  of  complaint  which  have  for  their  object  the  c*m''^'' 
ing  and  annulling  of  some  deed  or  other  instrument  whichal' 
fects  the  title  to  land  which  was  obtained  by  fraud.  In  l^ese 
coses  the  queslion  of  title  to  the  land  is  not  involved.      Sud 
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is  the  class  of  cases  referred  to  in  Story,  Eq.  Jur.  §604;  United 
States  V.  Minor,  114  U.  S.  333.  The  bill  of  complaint  shows 
that  this  case  is  one  to  determine  the  adverse  title  of  defend- 
ants, and  not  an  action  to  cancel  the  patent  to  the  premises 
named,  issued  to  the  defendant  Catherine  B.  Cannon,  If  it 
could  be  considered  an  action  to  cancel  the  patent  to  said  de- 
fendant for  fraud,  I  should  have  doubts  of  tne  ability  of  the 
plaintiff  to  maintain  this  action.  The  fraud,  if  any,  was  per- 
petrated upon  the  United  States  ;  and  the  United  States  and 
said  defendants  are  the  parties  to  the  conveyance.  Plaintiff 
had  received  its  title,  if  any,  to  the  premises  long  prior  to  the 
issuing  of  this  patent.  In  the  case  of  Field  v.  Seabury,  19 
How.  323,  the  supreme  court  says:  "In  England  a  bill  in 
equity  lies  to  set  aside  letters  patent  obtained  from  the  king 
by  fraud,  (Attorney  General  v.  Vernon,  i  Vern.  277,  370, 2  Rep. 
Ch.  353 ; )  and  it  would  in  the  United  States  ;  but  it  is  a  ques. 
tion  exclusively  between  the  sovereignty  making  the  grant 
and  the  grantee." 

In  this,  it  might  be  said,  the  fraud  complained  of,  as  well  as 
the  contract  embraced  in  the  patent,  is  a  question  exclusively 
between  the  United  States  and  the  defendant.  See,  also, 
White  V.  Burnley,  20  How.  235  ;  and,  also,  Jackson  v.  Law- 
ton,  10  Johns.  24;  Hughesi'.  United  States,4Wall.232;  Silver 
7'.  Ladd,  7  Wall.  219;  Providence  Rubber  Co.  v.  Goodyear, 
0  Wall.  788  ;  Mowry  v.  Whitney,  14  Wall.  434.  It  seems  to 
be  contended  by  plaintiff  that  the  allegations  of  fraud  in  the 
bill  would  give  the  court  jurisdiction  to  determine  all  the 
questions  involved  in  this  case.  The  contention  seems  to  be 
that,  where  a  suit  has  been  brought  to  cancel  an  instrument 
obtained  by  fraud,  a  court  of  equity  will  take  jurisdiction  of 
all  matters  connected  with  the  subject  matter  concerning 
which  the  fraud  was  perpetrated,  and  settle  the  whole  con- 
troversy between  the  parties  claiming  an  interest  in  the  same. 
But  the  fraud  which  would  give  a  court  of  equity  jurisdiction 
must  be  a  fraud  of  which  the  plaintiff  has  a  right  to  complain, 
.  and  not  every  fraud  the  defendant  may  have  perpetrated  con- 
cerning the  subject  matter  in  controversy.  In  the  case  of 
Vance  v.  Burbank,  loi  U.  S.  519,  the  supreme  court  said  that 
the  fraud  which  could  be  complained  of  in  that  case  must  be 
such  as  was  practiced  upon  the  unsuccessful  party,  and  pre- 
vented him  from  fully  exhibiting  his  case,  to  the  department ; 
and  that  the  unsuccessful  party  had  nothing  to  do  with  the 
fraud  practiced  upon  the  United  States.  In  that  case  the 
plaintiff  sought  to  make  the  defendant  a  trustee  of  the  title  he 
had  received  from  the  government.  If  the  fraud  in  this  case 
is  a  matter  exclusively  between  the  United  States  and  the 
said  defendant,  it  is  not  one  the  plaintiff  can  bring  an  action 
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for,  or  one  to  annul  the  contract  made  with  said  defendant  by 
the  United  States.  Fraud  in  a  conveyance  does  not  render 
the  same  void  as  to  every  one.  The  person  deceived  by  the 
fraud  has  a  right  to  rescind  the  contract  induced  by  it,  or  af- 
firm it,  and  sue  for  damages  for  the  fraud  perpetrated.  I  do 
not  think  the  plaintiff  has  a  right  to  step  into  the  place  of  the 
United  States,  and  say:  "For  the  fraud  perpetrated  upon 
the  United  States  1  will  rescind  this  conveyance  made  tosaid 
defendant."  The  reason  assigned  forasking  to  have  the  patent 
set  aside  is  that  it  prevents  the  plaintifT  from  receiving  a  pat- 
ent to  said  premises  from  the  United  States.  This  may  bean 
excuse  for  not  issuing  the  patent  to  plaintiff,  but  not  a  legal 
one,  if  it  is  entitled  to  a  patent  to  the  premises.  What  would 
be  the  effect  of  annulling  the  patent  to  Mrs.  Cannon?  The 
decree  would  affect  only  thepartiestothisaction.and.asfaras 
the  United  States,  which  is  notaparty  herein,  and  said  defend- 
ant are  concerned,  the  patent  wouSd  still  exist,  (Mo wry  i*.  Whit- 
ney, 14  Wall.  434,)  and  plaintiff,  I  apprehend,  would  not  have 
removed  the  obstacle  in  its  way  to  a  patent  to  said  premises. 
Certainly  there  would  be  no  compulsion  on  the  part  of  the 
commissioner  of  the  general  land  office  to  issue  such  a  patent 
any  more  after  such  a  decree  than  before  it.  If  plaintiff  can 
bnng  a  suit  to  set  aside  this  conveyance  for  fraud  perpetrated 
on  the  United  States,  then  it  can  maintain  an  action  to  set 
aside  every  patent  made  by  the  United  States  to  any  portion 
of  an  odd  section  within  its  grant,  before  as  well  as  after  the 
date  of  the  same,  unless  prevented  by  the  statute  of  limitations 
or  the  terms  of  its  grant.  As  before  stated,  however,  I  cannot 
view  this  case  in  any  other  li^ht  than  an  action  to  determine 
the  adverse  title  to  a  tract  of  land.  That  is  the  object  of  this 
suit. 

The  plaintiff  has  called  the  attention  of  the  court  to  decisions 
in  several  of  the  states  where  it  is  held  thatactual  possession 
is  not  necessary  in  order  to  maintain  this  action.  In  Illinois 
there  is  some  statute  which  provides  that  this  action  can  be 
maintained  when  the  plaintiff  is  in  possession  of  the  premises, 
or  they  are  unoccupied.  Hardin  ^.  Jones,  86  111.  315.  Where 
statutes  similar  to  this  have  been  enacted  the  United  Stales 
courts  have  recognized  the  right  to  the  relief  awarded,  and 
have  enforced  it.  United  States  v.  Wilson,  118  U.  S.  89; 
Holland  v.  Challen,  no  U.  S.  15;  Rcvnolds  i/.  First  Nat. 
Bank  of  Crawfordsville,  112  U.  S.  405  ;  Chapman  v.  Brewer, 
1 14  U.  S,  158.  It  is  evident,  without  such  statutes  the  gen- 
eral rule  must  prevail.  Plaintiff,  with  considerable  apparent 
confidence,  cites  the  case  of  Gage  v.  Kaufman,  133  U.  S.  471. 
as  holding  a  different  view  than  that  expressed  above.  The 
allegation  in  that  bill  was,  "seized  in  fee-simple."     The  term 


byGoogle 


VOL.  46]  LAND   GRANT.  429 

"seised"  is  equivalent  to  the  term  "possessed,"  "Seisin" 
means  "  possession."  "  Livery  of  seisin"  meant"  delivering  pos- 
session." The  allegation  wasequivalent  to  saying  that  plaint- 
iff was  in  possession,  and  held  a  title  in  fee.  i  Daniell,  Ch. 
Pr,  (5th  Ed.)  363.  It  is  urged,  however,  that  where  there  is 
an  equitable  ground  for  relief  possessed  by  a  party  he  can 
seek  a  court  of  equity,  and  that,  when  a  court  of  equity  has 
taken  jurisdiction  of  the  matter,  it  will  proceed  to  determine 
the  whole  case.  This  is  the  general  rule.  In  this  case  it  is 
urged  that  the  court  may  take  jurisdiction  in  order  to  pre- 
vent a  multiplicity  of  suits.  The  bill  does,  perhaps,  snow 
several  parties;  but,  as  the  legal  title,  if  any,  is  in  plaintiff,, it 
might  bring  one  suit  against  all  these  parties.  The  fact  that 
they  may  claim  different  portions  of  the  same  quarter  sections 
of  land  in  dispute  makes  no  difference.  They  can  all  be  joined 
as  defendants  in  one  action  of  law  to  recover  the  possession 
of  the  premises.  That  a  bill  in  equity  would  not  lie  in  an 
action  of  this  nature  for  the  reason  it  would  prevent  a  multi- 
plicity  of  suits  was  determined  in  the  case  of  City  and  County 
of  San  Francisco  v.  Beideman,  17  Cal.  461.  Where  a  bill  fails 
to  show  any  ground  for  equitable  relief  the  defect  is  one  of 
jurisdiction,  and  this  court  cannot  proceed  to  determine  the 
merits  of  the  controversy.  Oelrichs  v.  Spain,  15  Wail.  227, 
228 ;  Litchfield  v.  Ballou,  1 14  U.  S.  190,  7  Am.  &  Eng.  Corp. 
Cas,  373,     Many  other  cases  might  be  cited  to  the  same  effect. 

The  other  points  presented  in  the  demurrer  herein  will 
therefore  not  be  considered.  The  demurrer  is  sustained  upon 
the  ground  that  plaintiff's  bill  shows  no  ground  for  any  equi- 
table relief. 

Land  Qrant— Bill  in  Equity  by  Company  AgainEt  Partial  Claiming  Under 
Subsequent  Patent — Equitable  Relief.— In  Northern  Pac.  R.  Co.  v.  Cannon, 
46  Fed.  Rep.  237.  it  was  held  that  a  railroad  company  which  has,  if  any- 
thing, a  legal  title  to  lands  by  reason  o(  a  legislative  grant,  cannot  maintain 
a  bill  in  equity  against  parties  claiming  under  a  subsequent  patent  to  have 
them  decreed  trustees  o(  plaintiff  and  to  convey  the  land  to  plaintiff,  as, 
i[  plaintiff's  title  isgood,  then  defendants  have  none,  and  such  decree  would 
not  supply  the  place  of  the  patent  to  which  plaintiff  is  entitled.  The  court 
said  :  "  Plaintiff  has  a  legal  title,  if  any,  as  it  appears  from  the  allegations 
in  the  bill,  which  is  prior  to  that  of  defendants,  and  would  avail  it  in  an 
action  of  ejectment.  If  the  court  should  decree  defendants  to  convey  to 
plaintiff  their  title  to  the  premises  in  controversy,  would   it  supply  the   . 

?Iace  of  the  patent  which  plaintiff  is  entitled  to  from  the  United  States  ? 
he  functions  of  a  patent  to  land  conveyed  by  legislative  act  is  thus  stated 
in  the  case  of  Wisconsin  Cent.  R.  Co.  v.  Price  Co.,  133  U.  S.  510,  41  Am, 
4  Eng.  R.  Cas.  669.  ■  The  subsequent  issue  of  the  patent  by  the  United 
States  was  not  essential  to  the  right  of  the  company  to  those  parcels, 
although  in  many  respects  they  would  have  been  of  great  service  to 
it.  They  would  tiave  served  to  identify  the  land  as  coterminous  with 
the  road  completed.  They  would  have  been  evidence  that  the  grantee 
had  complied  with  the  conditions  of  the  grant,  and  to  that  extent  that  the 
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grant  was  relieved  of  possibility  of  forf(:iture  for  breach  of  them.  Thw 
would  have  obviated  the  necessity  of  any  other  evidence  of  the  grantees 
ri,^.it  to  the  lands,  and  they  wouid  have  been  evidence  that  the  lands  were 
bJiiject  to  the  disposal  of  the  railroad  company  with  the  consent  of  ihe 
tjovernment.  They  would  have  been  in  these  respects  deeds  of  furtheras- 
surance  of  the  patentee's  title,  and  therefore  a  source  of  quiet  and  peace  10 

This  was  the  same  language  used  in  Denny  v.  Dodson,  13  Sawy.  68, 3: 
Fed.  Rep.  899,  where  the  very  grant  under  consideration  was  interpreted, 
and  in  which  it  was  held  that  plaintilt  had  a  legal  title  to  the  landsembraced 
within  its  grant.  Now,  the  land  officers  of  the  United  Slates  did  not  con- 
sider in  issuing  a  patent  to  defendants  that  the  plaintiff  had  complied 
with  the  conditions  of  its  grant.  They  did  not  consider  the  title  of  the 
Northern  Pacific  Railroad  Company,  and  the  patent  issued  to  them  would 
be 'no  evidence  of  a  confirmation  of  that  grant ;  and.  If  the  patent  to  de- 
fendants did  not  deterniine  these  questions,  a  conveyance  from  defendants 
to  them  would  not.  Whether  or  not  the  plaintiff  complied  with  the  condi- 
tion of  the  grant  cannot  be  determined  in  this  action.  Where  a  grant  isa 
public  grant  of  the  nature  of  the  one  to  plaintiff,  it  can  be  forfeited  only  by 
the  government  making  the  grant  by  judicial  or  legislative  proceeding 
Denny  SI.  Dodson.  supra  ;  Schulenbet^f.  Harriman,  21  Wall.  62:  St.  Louis, 
I.  M.  &  S.  R.  Co. v.  McGee,  1 1 5  U.  S.  473,  26  Am.  &  Eng.  R.  Cas.  53;.  It 
is  evident,  therefore,  if  the  court  should  decree  that  defendants  should 
convey  to  plaintiff  their  title,  if  any,  to  said  premises,  this  conveyance 
would  not  place  plaintiff  in  any  belter  condition  than  now,  if  it  has  the 
legal  title  to  the  premises.  It  would  not  give  the  plaintiff  a  conveyance 
which  would  have  the  effect  apatent  to  said  lands  would.  Fortheserea- 
sons  1  do  not  think  the  bill  shows  sufficient  equity  to  entitle  plaintiff  to 
the  special  rcliel  asked." 

Bill  by  Railroad  Company  to  Eitablith  Title  to  Land  Granted— Equiubli 
Relief— Remedy  at  Law.  -In  Northern  Pac.  R.  Co.  v.  Amacker.  \6  Fed. 
Rep.  233,  It  was  held  that  a  railroad  company  claiming  land  under  a  l«;is- 
lativc  grant,  and  having  a  legal  title,  if  any,  cannot,  when  out  of  possession, 
maintain  a  bill  against  parties  claiming  under  a  subsequent  patent  to  de- 
termine title,  on  the  ground  that  the  exercise  of  equitable  jurisdiction  nil! 
prevent  a  multiplicity  of  actions,  as  in  an  action  in  the  nature  of  ejectment 
plaintiff  can  join  any  number  of  parties  defendant  without  regard  to  the 
extent  or  character  of  their  possessions. 

Two  Land  Qrantt  Covering  Same  PremitBS— Elder  Crant  hat  Priorily.— In 
St.  Paul  &  Pac.  K.  Co.  t.  Northern  Pac.  R.  Co.,  139  U.  S.  I,  the  several 
acts  granting  public  lands  in  aid  of  the  construction  of  the  St.  Paul  &  Pa- 
cific U.  Co.,  were  examined  andanalyzed.  The  court  held  that  the  grants 
to  that  company  so  far  as  they  formed  the  subject  of  controversy  were  sub- 
sequent in  date  to  the  act  under  which  the  Northern  Pacific  Companv 
claimed,  and  came  under  the  well  settled  rule  that  where  different  sranis 
cover  the  same  premises,  the  elder  takes  the  title. 

Conflict  Between  Two  Grants— Priority  of  Location.— As  between  t\m 
'  land  grant  railroads,  the  definite  location  of  the  line  of  road  under  a  later 
(rrant,  if  the  road  is  finished,  will  carry  all  lands  within  the  place  limits 
which  have  not  been  selected  as  indemnity  lands  under  an  earlier  grani- 
Sa^-r  V.  St.  Paul,  Stillwater  &  T.  F.  R.  Co..  44  Fed.  Rep.  S17. 

Overlapping  Grants— Surrender  by  One  Grantee. — ^Vhc^e  the  limits  of 
lands  ,!,'ramed  in  aid  of  the  construction  of  two  branches  of  a  railroad  b>' 
the  act  of  conijress  of  1S56  overlap,  a  release  and  surrender  ol  the  lands  in 
the  common  limits  by  descriptions,  by  a  railroad  company  which  hasac- 
quired  till-  ri;,'lits  of  bc)th  the  original  companies  on  those  branches  and  by 
the  governor  of  the  state,  in  its  behalf,  to  the  United  States,  is  a  valiJ 
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surrender  of  all  the  lands  within  the  common  or  overlapping  limits.     Lake 
Superior  Ship  Canal  R.  &  Iron  Co,  v.  Cunningham,  44  Fed.  Rep.  587. 

Conflicting  Grant*  to  Intenecting  Roadi— Lieu  Lands — Sale  of  Reservation. 
-^The  grant  ol  land  by  Congress  to  the  state  of  Iowa  to  aid  in  the  construc- 
tion of  two  railroads  described  every  odd  numbered  section  within  the 
limits  specified  on  each  side  thereof,  and  provided  that,  if  it  should  ap- 
pear that  any  part  thereof  had  been  sold  or  reserved  by  the  United  States. 
other  lands  might  be  selected  in  lieu  thereof,  //eid  that,  where  the  two 
roads  cross  each  other,  and  the  grants  consequently  conflicted,  the  grant- 
ing to  the  state  of  a  moiety  of  the  odd  numbered  sections  for  the  oenetit 
oione  road  could  not  be  regarded  as  a  sale  or  reservation  as  to  the  other 
which  would  entitle  it  to  other  lands  in  lieu.  Sioux  City  &  St.  P.  R.  Co. 
V.  Coantryman  (Iowa,  June  1, 1891),  49  N.  W.  Rep.  72. 


Northern  Pacific  R.  Co. 


Sanders. 

(f .  S:  Cireuit  Court,  D.  Montana,  April  16, 1S91,  46  Fed.  Rep.  3jj>.> 

Land  Grant— When  Lands  are  Withdrawn  from  Sale  or  Entry. — The  grant 
by  congress  of  public  lands  to  the  Northern  Pacific  R.  Co.,  took  effect  only 
when  the  line  of  its  road  was  definitely  fixed,  and  a  plat  thereof  tiled  in  the 
proper  office.  Accordingiy,'lands  within  the  limit  of  such  grant  are  not 
to  be  considered  as  withdrawn  from  sale  or  entry  until  the  line  of  the  road 
was  so  definitely  fixed. 

Same— Inclusion  of  Lands  entered  under  Invalid  Claim.^TheconKressional 
grant  of  lands  in  aid  of  the  Northern  Pacific  Railroad  applied  only  to  such 
fends  to  which  "the  United  States  had  full  title  not  reserved,  sold,  granted, 
or  otherwise  appropriated,  and  free  from  preemption  or  other  claims  or 
rights  at  the  time  the  line  of  such  road  is  definitely  fixed,  and  a  plat  thereof 
filed  in  the  office  of  the  commissioner  of  the  general  land  office."  Held, 
that  lands  entered  as  mining  claims,  for  which  applications  for  patents 
were  pending  when  the  plat  of  the  road  was  filed,  are  not  included  in  such 
grant,  although  such  lands  were  subsequently  declared  to  be  agricultural, 
and  tbe  entries  as  mining  claims  held  to  be  invalid. 

Action  of  ejectment.     On  demurrer  to  answer. 

F.  M.  Dudley,  for  plaintiS. 

AdkiJtson  &  Miller  and  W.  F.  Sanders,  tor  defendant. 

Knowles,  J. — The  complaint  in  this  case  sets  forth  a  cause 
of  action  in  the  nature  of  ejectment  to  recover  the  possession 
of  section  21,  in  township  10  north,  range  3  west, 
in  Lewis  and  Clarke  coiintv,  Mont.  In  it  enough  "* 
is  set  forth  to  show  that  plaintiff  received  from  the  United 
States  a  grant  of  20  alternate  sections  of  land  per  mile  on 
each  side  of  its  road  in  Montana  as  definitely  fixed.  This 
land  was  to  be  such  as  at  the  time  plaintiff's  road  should  be 
defintlelv  fixed  and  a  plat  thereof  filed  in  the  office  of  the 
commissioner  of  the  general  land-ofBce  the  United  States 
had  full  title  to,  and  which  was  not  reserved,  soltl.  granted. 
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or  Otherwise  appropriated,  and  was  free  from  pre-emption 
or  other  claims  or  rights.  It  is  set  forth  that  the  land  is  non- 
mineral,  and  an  alternate  section  within  the  limits  of  said 
frant  agricultural  in  character,  and  was  on  the  6th  day  of 
uly,  18S2,  public  land  to  which  the  United  States  had  full 
title,  not  reserved,  sold,  granted,  or  otherwise  appropriated, 
and  free  from  pre-emption  or  other  claims  or  rights.  The 
answer  admits  that  the  land  is  non-mineral ;  that  defendants 
have  entered  upon  said  premises,  and  are  now  withholding 
the  possession  tnereof  from  plaintiff;  and  then  denies  the  at 
legations  of  the  complaint  that  the  said  land  was  public  land 
to  which  the  United  States  had  full  title  and  was  free  from 
pre-emption  or  other  claims  or  rights  not  reserved,  sold, 
granted,  or  otherwise  appropriated  at  the  time  the  route  of 
plaintiff's  road  was  definitely  fixed  and  a  plat  thereof  filed  in 
the  office  of  the  commissioner  of  the  general  land-office  by 
setting  up  affirmatively  (i)  that  on  the  2d  day  of  August,  1880, 
Theodore  H.  Kleinschmidt,  Edward  W.  Knight,  and  six 
otihers  located  under  the  mining  laws  of  the  United  States 
and  the  laws  of  the  territory  of  Montana,  as  eight  distinct 
mining  claims,  the  northeast  quarter  of  said  section  21 ;  (2) 
that  on  the  12th  day  of  August,  1880,  George  P.  Reeves, 
Helen  H.Reeves,  and  six  others  located  under  the  mining 
laws  of  the  United  States  and  the  laws  of  the  territory  of 
Montana,  as  eight  distinct  mining  claims,  the  northwest  quar- 
ter of  said  section  21  ;  (3)  that  on  the  19th  day  of  February, 
l88i,  Theodore  H.  Kleinschmidt,  Henry  M.  Parchen,  and  six 
others  located  under  the  mining  laws  of  the  United  States 
and  the  laws  of  the  territory  of  Montana,  a/s  eight  separate 
raining  claims,  the  southwest  quarter  of  said  section  21 ;  (4) 
that  on  the  13th  day  of  March,  18S0,  Cornelius  Hedges, 
Thomas  A.  H.  Hay,  and  six  others  located  according  to  the 
mineral  laws  of  the  United  States  and  the  laws  of  the  terri- 
tory of  Montana,  as  eight  separate  mining  claims,  the  south- 
east quarter  of  said  section  21;  that  each  of  the  locators 
above  named  were  citizens  of  the  United  States;  that  after- 
wards the  above  named  parties  made  application  to  patent 
said  lands  as  mineral  in  the  United  States  land-office  at 
Helena,  Mont.,  and  for  this  purpose  filed  all  the  necessary  af- 
fidavits and  notices  and  proofs  required  in  such  cases;  that 
afterwards  plaintiff  in  this  case  protested  against  the  issuing 
of  patents  to  said  parties  on  the  ground  that  the  same  was 
non-mineral  in  character,  and  not  subject  to  be  patented  as 
mineral  land  ;  that  on  account  of  this  protest  a  contest  was 
inaugurated  in  said  land-office  as  to  the  right  of  said  parties 
to  a  patent  for  said  premises;  that  said  contest  existed  and 
was  pending  on  the  6th  day  of  July,  18S2,  when  the  line  of 
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plaintiff's  road  was  definitely  fixed  opposite  to  said  land,  and 
a  plat  thereof  filed  in  the  office  of  the  commissioner  of  the 
general  land-office.  To  this  answer  plaintiff  filed  its  de- 
1  murrer,  setting  forth  that  the  answer  does  not  state  facts  suf- 
ficient to  constitute  a  defense  to  the  cause  of  action  set  up  in 
the  complaint.  This  brings  up  for  consideration 
the  question  .whether  or  not  a  mining  location  made  p™"",i 
according  to  law  upon  an  odd  section  of  land 
within  the  limits  of  the  Northern  Pacific  Railroad  Com- 
pany's grant,  and  an  application  made  by  the  locators  thereof 
to  patent  such  claim  in  the  United  Slates  land-office  as  min- 
eral land,  and  claiming  the  same  to  be  such,  and  filing  all 
the  necessary  proofs  of  location,  mineral  character,  and  work 
accompanying  such  application  as  is  required  by  law  and  the 
rules  of  the  land  department,  and  which  is  pending,  and  a 
contest  in  regard  to  the  right  of  said  parties  to  patent  the 
same  is  existing  in  the  United  States  land-office  at  the  time  the 
railroad  of  said  company  was  definitely  fixed,  is  sufficient  to 
take  such  land  out  of  such  grant,  although  admitted  now  to 
have  been  non-mineral  in  character,  and  hence  not  subject  to 
be  located  or  patented  as  mineral  land. 

That  portion  of  the  act  making  the  land  grant  to  the 
Northern  Pacific  Railroad  Company,  which  bears  upon  this 
point,  is  as  follows  :  "  There  be  and  is  hereby 
granted  to  the  Northern  Pacific  Railroad  Com-  ^il^j'"' 
pany,  its  successors  and  assigns,  for  the  purpose  of  ,„,(. 
aiding  in  the  construction  of  said  railroad  and  tele- 
graph lines  to  the  Pacific  coast,  and  to  secure  the  safe  and 
speedy  transportation  of  the  mails,  troops,  munitions  of  war, 
and  public  stores  over  the  route  of  said  line  of  said  railway, 
every  alternate  section  of  public  land  not  mineral,  designated 
by  odd  numbers,  to  the  amount  of  twenty  alternate  sections 
per  mile  on  each  side  of  said  railroad  line  as  said  company 
may  adopt  through  the  territories  of  the  United  States,  ana 
ten  alternate  sections  of  land  per  mile  on  each  side  of  said 
railroad  whenever  it  passes  through  any  state,  and  whenever 
on  the  line  thereof  the  United  States  have  full  title,  not  re- 
served, sold,  granted,  or  otherwise  appropriated,  and  free 
from  pre-emption  or  other  claims  or  rights  at  the  time  the 
line  of  said  road  is  definitely  fixed  and  a  plat  thereof  filed  in 
the  office  of  the  commissioner  of  the  general  land-office." 

It  is  urged  by  defendants  that  it  sufficiently  appears  from 
their  answer  that  at  the  time  plaintiff's  road  was  definitely 
fixed  a  claim  had  attached  to  this  land  which  ex- 
cepted  it  from  plaintiff's  grant.  Plaintiff  urges  (i)  I^,^,„o*^ 
that  at  the  time  of  the  location  of  this  land  as  min- 
ing claims  no  claims  could  attach  to  this  land,  because  the 
46  A.  &  E.  R.  Cas— 28 
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same  was  at  that  time  withdrawn  from  settlement  or  sale  by 
virtue  of  section  6  of  the  act  above  referred  to,  as  within  ^ 
miles  of  the  general  route  of  its  road  as  located  in  1872 ;  (ij 
that,  considering  there  was  this  claim,  it  was  not  a  vaiia 
claim,  as  it  is  admitted  it  was  for  mineral  purposes  upon  agri- 
cultural land.  Several  cases  were  cited  by  plaintiff  in  sup- 
port of  its  first  proposition,  which  I  do  not  feel  called  upon 
to  review,  because  I  have  found  no  railroad  grants  to  other 
railroad  companies  which  correspond  in  all  particulars  with 
that  of  plaintiff  upon  that  point. 

The  section  of  the  act  of  congress  in  which  is  found  plaint- 
iff's grant,  which  it  is  claimed  withdraws  this 'land  entireljf 
from  market  after  the  general  route  of  plainlifis 
njtbdnirmi  road  was  located,  is  as  follows :  "  The  presidentof 
tln't^^^'u  the  United  States  shall  cause  the  lancls  to  be sur- 
fonpired.  veycd  for  forty  miles  in  width  on  both  sides  of  the 
entire  line  of^  said  road  after  the  general  route 
shall  be  fixed,  and  as  fast  as  may  be  required  by  the  construc- 
tion of  said  railroad ;  and  the  odd  sections  of  land  hereby 
granted  shall  not  be  liable  to  sale  or  entry  or  pre-emption  be- 
fore or  after  they  are  surveyed,  except  by  said  company,  is 
provided  in  this  act." 

The  provisions  correspond irig  to  this  in  the  act  granting 
to  the  Union  Pacific  Railroad  Company  their  land  is  found 
in  section  7  of  that  act,  and  is  as  follows  :  "  That  within  two 
years  after  the  passage  of  this  act  said  company  shall  desig- 
nate the  general  route  of  said  road  as  near  as  maybe, and 
shall  file  a  map  of  the  same  in  the  department  of  the  interior, 
whereupon  the  secretary  of  the  interior  shall  cause  the  land 
within  fifteen  miles  of  said  designated  route  to  be  withdrawn 
from  pre-emption,  private  entry,  and  sale  ;  and  when  any  por- 
tion of  said  route  shall  be  finally  located  the  secretary  of  the 
interior  shall  cause  the  said  lands  hereinbefore  granted  to  be 
surveyed,  and  set  off  as  fast  as  may  be  necessary  for  the  pur- 
poses herein  named."     See  12  St.  U.  S.  493. 

This  act  was  so  amended  as  to  make"  fifteen"  in  this  section 
read  "  twenty."  13  /ii'.  358.  It  will  be  seen  by  an  examina- 
lion  of  this  section  as  amended  that  all  lands,  whether  oddo"" 
even  numbered  sections,  for  20  miles  on  each  side  of  the  ^fi- 
eral  route  of  said  company's  road,  are  withdrawn  from  pi"*^' 
emption,  private  entry,  and  sale  at  the  time  of  the  fixing  01 
thcgeneml  route  of  that  company's  railroad,  without  any  rc'- 
ercuce  as  to  whether  they  are  granted  lands  or  not.  TheCen- 
tral  Pacific  Railroad  Company's  grant  is  the  same  as  the  Um"" 
Pacific  Railroad  Company's  and  subject  to  the  same  limitations. 
There  is  no  doubt  about  the  provisions  of  the  Union  PaoK 
Railroad  and  Central  Pacific  Railroad  act  requiring  all  lands, 
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whether  granted  or  not,  to  be  withdrawn  at  the  time  the 
general  route  of  the  road  is  fixed  within  the  limits  ct  its 
'grant.  The  act  making  the  land  grant  to  the  Atlantic  &  Pa- 
cific Railroad  Company,  which  is  the  same  as  the  grant  to 
the  Southern  Pacific  Railroad  Company,  is  also  materially 
different  from  that  of  the  act  making  plaintiff's  grant.  The 
section  in  the  act  making  the  grant  is  the  third,  and  is  as  fol- 
lows ;  "  That  there  be  and  is  hereby  granted  to  the  Atlantic 
&  Pacific  Railroad  Company,  its  successors  and  assigns,  for 
the  purpose  of  aiding  in  the  construction  of  said  railroad  and 
telegraph  line  to  the  Pacific  coast,  and  to  secure  the  safe  and 
speedy  transportation  of  the  mails,  troops,  munitions  of  war,, 
and  public  stores  over  the  route  of  said  line  of  railway  and 
its  branches,  every  alternate  section  of  public  land  not  min- 
eral, designated  by  odd  numbers,  to  the  amount  of  twenty 
alternate  sections  per  mile  on  each  side  of  said  railroad  line 
as  said  company  may  adopt  through  the  territories  of  the 
United  States,  and  teYi  alternate  sections  of  land  per  mile  on 
each  side  of  said  railroad  whenever  it  passes  through  any 
state,  and  whenever  on  the  line  thereof  the  UnitetT States 
have  full  title,  not  reserved,  sold,  granted,  or  otherwise  ap- 
propriated, and  free  from  pre-emption  or  other  claims  or 
rights,  at  the  time  the  line  of  said  road  is  designated  by  a 
plat  thereof  filed  in  the  office  of  the  commissioner  of  the 
general  land-office."     14  St.  U.  S.  294. 

It  will  be  seen  by  a  comparison  of  this  grant  with  that  of 

{)laintifl's  that  in  the  former  the  grant  takes  effect  when  the 
ine  of  the  road  is  designated  by  the  filing  of  the  plat  thereof 
in  the  office  named ;  in  the  latter,  only  when  the  line  is  de'f- 
initely  fixed,  and  a  plat  thereof  filed  in  the  proper  office.  I 
do  not  see  but  that  in  the  former  a  plat  designating  the  gen- 
eral route  of  that  road,  filed  in  the  proper  office,  would  cause 
the  grant  to  become  fixed,  while  in  the  latter  the  definite  route 
has  to  be  fixed.  The  provision  in  the  Atlantic  &  Pacific  Rail- 
road Company's  grant,  which  is  similar  to  that  of  the  sixth 
section  in  plaintiff's  grant,  and  withdraws  lands  along  the 
route  of  that  road  from  sale,  is  as  follows;  ■'  That  the  presi- 
dent of  the  United  States  shall  cause  the  lands  to  be  surveyed 
for  forty  miles  in  width  on  both  sides  of  the  entire  line  of  said 
road  after  the  general  route  shall  be  fixed,  and  as  fast  as  may 
be  required  by  the  construction  of  said  railroad,  and  the  odd 
sections  of  land  hereby  granted  shall  not  be  liable  to  sale  or 
entry  or  pre-emption  before  or  after  they  are  surveyed,  ex- 
cept by  said  company,  as  provided  by  this  act." 

If  I  understand  the  case  of  Southern  Pac.  R.  Co.  v.  Orton, 
32  Fed.  Rep.  458,  the  position  is  that  the  filing  a  plat  desig-^*"' 
nating  even  the  general  route  of  that  company's  road  fixed'i 
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the  grant,  and  the  law  withdrawing  the  lands  granted  took 
effect.  The  decisions  upon  the  construction  of  that 
w".^.**  grant,  then,  upon. this  point, — and  certainly  those- 
that  pertain  to  the  Union  and  Centra!  Pacific 
Railroad  Companies, — do  not  apply  in  this  case.  They  are 
not  even  analogous  upon  this  point.  Plaintiff,  however,  calls 
the  attention  o?  the  court  with  a  considerable  confidence  to 
the  cases  of  Buttz  v.  Northern  Pac,  R.  Co.,  119  U.  S.  55,  29 
Am.  &  Eng.  R.  Cas,  455,  and  Denny  v.  Dodson,  13  Sawy. 
68,  32  Fed.  Rep,  899,  upon  this  point.  It  cannot  be  denied 
that  there  is  language  in  both  cases  which  supports  plaintiff's 
^view;  but  in  the  first  case,  at  least,  the  language  used  was 
not  necessary  to  the  decision  of  the  question  at  issue.  In  the 
first  case  it  appears  from  the  statement  of  facts  that  one  Pe- 
ronto,  under  whom,  I  suppose,  plaintiff  Buttz  claimed,  settled 
upon  the  land  in  dispute  on  tne  5th  day  of  October,  1871, 
while  the  land  was  situate  in  the  Indian  country.  The  United 
States  statutes  prohibits  any  settlement  upon  land  in  the 
Indian  country.  Peronto  was,  then,  a  trespasser  there.  On 
either  June  19,  1873,  or  June  22,  1874, the  Indian  title  was  ex- 
tinguished by  treaty  with  the  United  States,  and  Peronto  was 
found  upon  the  land  at  that  time.  "But  on  the  26th  day  of 
May,  1873,  some  ^25  days  before,  in  any  event,  the  Indian  title 
was  extinguished,  the  Northern  Pacific  Railroad  Company 
filed  with  the  commissioner  of  the  general  land  office  a  plat 
of  the  route  of  their  road  as  definitely  fixed  across  the  country 
upon  such  a  line  as  would  include  the  land  Peronto  had  settled 
upon  within  its  grant.  The  court  held  that,  notwithstanding 
this  Indian  title  of  occupancy,  the  grant  to  plaintiff  took  effect 
upon  the  filing  of  this  plat.  As  the  said  Peronto  or  ButU 
had  no  settlement  which  could  be  at  ail  recognized  in  law,  up 
to  this  time  the  grant  of  the  railroad  company  was  prior  to 
any  rights  that  either  could  claim.  There  could  be  no  doubt 
but  when  that  grant  gained  precision  by  the  definite  fixing  of 
the  route  of  plaintiff's  road  the  land  in  controversy  in  that 
case  was  withdrawn  from  sale  or  homestead  rights,  or  any 
other  rights  that  could  attach  to  the  same  subsequent  to  that 
definite  fixing  of  the  line  of  plaintiff's  road — First,  because  it 
had  already  been  sold  to  plaintiff ;  and,  second,  because  at  that 
time,  by  virtue  of  the  provisions  of  section  6,  it  was  excluded 
from  sale  or  pre-emption  or  homestead  settlement  because 
the  permanent  route  of  the  road  had  been  fixed.  It  appears, 
however,  that  the  general  route  of  the  road  of  plaintiff  was 
fixed  and  a  plat  thereof  filed  on  the2istday  of  February,  1872, 
some  four  months  after  Peronto's  settlement.  The  court 
proceeds  to  say  that  this  act  withdrew  the  land  from  the 
market.     It  had  not  reached  that  condition  when  it  was  in  the 
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market  at  that  time.  The  statute  preventing  settlement  upon 
it  as  within  the  Indian  country  prevented  it.  When  it  had, 
the  definite  route  of  the  road  had  been  fixed,  and  there  was 
no  function  for  the  provisions  of  section  6  to  perform  before 
that  time,  considering  that  if  is  liable  to  the  interpretation 
given  it  by  the  court.  As  to  the  interpretation  of  section  6 
the  very  eminent  jurist  who  delivered  the  opinion  said  : 
■"  When  the  general  route  is  thus  fixed  in  good  faith,  and  in- 
formation thereof  given  to  the  land  department  by  filing  a 
map  thereof  with  the  secretary  of  the  interior,  the  law  with- 
draws from  sale  or  pre-emption  the  odd  sections  to  the  extent 
of  forty  miles  on  each  side." 

It  will  be  seen  here  that  he  makes  the  withdrawal  of  the 
land  from  sale,  etc.,  to  depend  upon  the  filing  of  the  map  of 
the  general  route  with  the  secretary  of  the  interior.  The  law 
does  not  authorize  the  filing  of  any  such  map  in  plaintiff's 
grant.  It  does  not  say  the  withdrawal  shall  take  effect  upon 
the  filing  of  any  such  map.  In  the  act  making  the  grant  to 
the  Union  and  Central  Pacific  Railway  Companies  there  is  a 

f)rovision  for  filing  such  a  map,  and  the  withdrawal  of  all  the 
and  from  market  within  the  limits  of  the  grant  to  these  com- 
panies. The  general  language  of  the  opinion  would  also  in- 
dicate that  it  was  the  opinion  of  the  court  that  section  6  of 
plaintiff's  grant  would  withdraw  all  odd  sectionsof  land  from 
the  market,  whether  mineral  or  not,  or  whether  homestead 
or  pre-emption  claims  had  attached  to  the  same  or  not  prior 
to  the  designating  this  general  route.  That  certainly  was  not 
contemplated.  It  would  appear  that  the  eminent  jurist  in 
writing  that  opinion  had  in  mind  more  the  bearing  of  the 
provisions  of  the  act  making  grants  to  the  Union  Pacific  :ind 
Central  Pacific  Railway  Companies,  with  which  he  was  un- 
doubtedly very  familar,  than  the  act  making  plaintifl's  grant, 
for  he  makes  no  difference  hardly  in  the  provisions  of  these 
two  acts,  except  as  to  the  extent  of  the  grant,  while  upon  this 
point,  as  I  have  shown,  they  are  very  dissimilar.  I  think  this 
is  a  propercase  in  which  to  apply  the  rule  expressed  by  Chief 
Justice  Mar,shall  as  to  the  authority  of  a  decision  in  tnecase 
of  Cohens  v.  Virginia,  6  Wheat.  399.  In  that  case,  speaking 
for  the  supreme  court,  he  said  :  "  It  is  a  maxim  not  to  be  dis 
regarded  that  general  expressions  in  every  opinion  are  to  be 
taken  in  connection  with  the  case  in  which  these  opinions  are 
used.  If  they  go  beyond  the  case  they  may  be  respected, 
but  ought  not  to  control  the  judgment  in  a  subsequent  suit 
when  tne  very  point  is  presented  for  discussion." 

See,-  also,  Barney  v.  Winona  &  St.  Peter  R.  Co.,  1 17  U.  S. 
228--231,  26  Am.  &  Eng.  R.  Cas.  522.  I  do  not  believe  there 
was  any  demand  for  a  construction  of  section  6  in  plaintiff's 
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grant  in  the  case  of  Buttz  v.  Northern  Pac.  R.  Co.,  119  U.  S. 
55,  29  Am.  &  Eng.  R,  Cas.  455,  in  connection  with  the  filing 
of  a  map  of  the  eeneral  route  of  its  road,  and  hence  the  con- 
struction made  is  not  binding  in  this  case.  In  the  case  of 
Denny  i'.  Dodson,  supra,  the  plaintiff  brought  an  action  of 
ejectment,  and  in  setting  up  his  ca,use  of  action  stated  facts 
sufficient  to  show  thegrant  of  the  land  in  dispute  to  the  Nonh- 
ern  Pacific  Railroad  Company,  under  whom  he  claimed ;  and 
then  undertook  to  set  forth  facts  to  show  that  the  land  named 
in  that  case'  did  not  come  within  any  of  the  limitations  speci- 
fied in  plaintiff's  grant,  such  as  that  the  same  was  land  to 
which  the  United  States  had  full  title  not  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  free  from  pre-emption 
or  other  claims  or  rights  at  the  time  the  line  of  the  road  was 
definitely  fixed  and  a  plat  thereof  filed  in  the  office  of  the  com- 
missioner of  the  general  land  office.  While  it  may  be  doubted 
whether  the  plaintiff  was  required  to  allege  and  prove  these 
facts,  they  being  facts  the  principal  purpose  of  which  would 
be  to  negative  any  defense  that  might  be  presented  to  plaint- 
iff's cause  of  action  in  that  case,  nevertheless,  if  required  to 
be  alleged,  they  should  have  been  alleged  directly,  and  not 
facts  wTiich  by  inference  would  show  that  this  was  true.  It 
is  an  established  maxim  that  material  issuable  facts  as  they 
exist  should  be  alleged,  and  not  facts  from  which  such  facts 
may  be  inferred.     Pom.  Rem.  &  Rem.  Rights,  §§517,532; 

Stringers  Davis,  3oCal.3!8.  But  insteadof  aver- 
'"""''ur  ""?  ^^■^^^  which  showed  that  the  land  was  not 
tnna'ti. '    witftin  any  exception  to  plaintiff's  grant  direcdy, 

plaintiff  alleges  that  at  the  time  of  the  establishment 
of  the  general  route  on  the  1 3th  day  of  August,  1870,  the  land 
was  public  land  not  mineral,  and  not  reserved,  sold,  granted, 
or  occupied  by  homestead  or  other  settlers,  or  otherwise  dis- 
posed of  or  located  upon,  and  was  free  from  pre-emption  or 
other  claims  or  rights.  It  seems  to  have  been  consiaered,  if 
the  lands  were  withdrawn  from  the  market  at  that  time,  and 
this  land  was  not  then  within  any  of  the  exceptions  in  plaint- 
iff's grant,  no  such  claim  which  could  create  such  an  excep- 
tion could  arise  after  that  time  ;  hence  this  was  equivalent  to 
an  allegation  that  no  claims  creating  such  an  exception  could 
have  existed  at  the  time  the  line  o?  the  road  was  definitely 
fixed,  and  a  plat  thereof  filed  in  the  office  of  the  commission- 
er of  the  general  land  office.  I  submit  that  this  result  is 
reached  only  by  an  inference,  or  arises  from  an  argument  on 
the  facts  alleged ;  and  this  is  not  good  pleading.  But  the 
eminent  jurist  thought  this  was  equivalent  to  the  other;  and 
stated  that,  after  the  date  of  the  establishment  of  the  general 
route,  it  precluded  any  town  site,  pre-emption,  or  entry  on 
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such  land,  and  said :  '■  The  law  thus  withdraws  the  land 
granted  from  sale  and  entry  or  pre-emption  from  the  time 
■the  general  route  is  fixed."  To  me  this  decision  upon  this 
point  is  unsatisfactory,  and  this  court  is  not  precluded  by  it. 
In  looking  at  section  6  I  find  no  authority  for  the  assertion 
that  any  lands  were  to  be  withdrawn  from  market  on  the  sides 
of  the  general  route  of  the  road  of  plaintiff  when  established. 
The  section  does  not  say  so.  It  says  the  lands  granted  shall 
not  be  liable  to  sale  or  entry  or  pre-emption  before  or  after 
the}-  are  surveyed,  except  by  said  company.  The  establish- 
ing of  the  general  route  of  the  road  could  not  determine  what 
were  the  lands  granted.  These  were  determined  by  the  fixed 
route  of  the  road.  The  section  does  not  say  they  shall  be 
withdrawn  at  the  time  of  the  fixing  of  the  general  route  of 
the  road.  If  it  should  be  so  interpreted,  then  we  have  lands 
withdrawn  from  market  which  arc  not  identified,  and  which 
may  be  many  miles  outside  of  the  40-mile  limit  on  each  side 
of  the  general  route  of  the  road,  for  the  fixed  route  of  the 
road  may  be  a  long  distance  from  the  general  route  thereof. 
Such  facts  have  occurred  in  connection  with  plaintiff's  road 
in  Montana,  The  general  route  of  plaintiff's  road  as  located 
in  1872  extended  down  the  Gallatin  river  up  the  Jefferson  and 
Big  Hole  rivers,  to  a  point  south  of  the  Deer  Lodge  pass  in 
the  Rocky  mountains;  thence  through  that  pass  and  down 
the  Deer  Lodge  river  to  its  present  route  at  Garrison.  At 
points  in  this  general  route  upon  a  north  and  south  line  it  was 
near  100  miles  south  of  the  fixed  route  of  plaintiff's  road  near 
Helena,  Mont,  There  are  several  places  in  Montana  where 
the  fixed  route  and  the  general  route  of  plaintiff's  road  mate- 
rially  differ.  By  the  terms  of  plaintiff's  grant  in  section  3 
lands  in  odd  sections  within  40  miles  north  of  the  fixed  route 
of  plaintiff's  road  near  said  city  of  Helena,  are  within  it ;  they 
are  part  of  the  lands  granted  to  the  plaintiff,  and  it  has  as- 
serted title  to  the  same.  Many  of  them  were  not  wilhin  the 
40-mile  limit  on  each  side  of  said  general  route.  Vet,  if  the 
construction  contended  for  of  said  section  6  is  correct,  these 
lands  were  withdrawn  from  market  in  1872,  Lands  which 
"have  been  sold  by  the  United  States  upon  odd  sections  were 
withdrawn  because  they  were  upon  odd  sections  granted.  It 
is  admitted,  and  there  can  be  no  contention  on  the  point  in 
the  light  of  judicial  decisions  but  that  the  law  -withdrew  the 
lands  granted  from  the  market,  and  they  were  not  withdrawn 
by  any  order  of  the  secretary  of  the  interior.  By  his  order 
lands  near  150  miles  south  ol^the  fixed  line  of  plaintiff's  road 
were  sought  to  be  withdrawn  from  market,  although  it  can- 
not now  be  contended  they  were  within  the  limits  of  plaint- 
iff's grant,  or  granted  to  it   b^-  any  construction  of  the  law. 
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It  cannot,  I  think,  be  contended  that  part  of  the  lands  on  the 
line  of  plaintiff's  road  which  were  granted  to  it  were  with- 
drawn (rom  market  by  the  provisions  of  section  6,  and  part 
not.  In  my  judgment,  if  one  section  granted  was  withdrawn 
when  the  general  route  of  the  road  was  fixed,  then  all  such 
lands  were  withdrawn.  I  think  there  isenough  dis- 
Baiwrorcea-  pute  about  the  construction  of  section  6  to  drive 
■trattioB*f  us  to  the  established  rules  for  construing  legislative 
l™!*!'**  grants  in  considering  the  same.  Rights  were  given 
plaintiff  in  this  section.     In  construing  legislative 

f;rants  they  are  to  be  construed  against  the  grantee  and  ift 
avor  of  tne  grantor.  3  Washb.  Real  Prop,  (4th  Ed.)  iga 
"  The  rule  of  construction  in  all  such  cases  is  now  fully  es- 
tablished to  be  this:  That  any  ambiguity  in  terms  of  the  con- 
tract must  operate  against  the  adventurers  and  in  favor  of 
the  public,  and  the  plaintiff  can  claim  nothing  that  is  not 
clearly  given  in  the  act."  Proprietors  v.  Wheeley,  2  Barn 
&  Adol.  793.  This  rule  is  fully  approved  by  the  supreme 
court  in  the  case  of  Charles  River  Bridge  v.  Warren  Bridge, 
II  Pet.  420.  In  the  case  of  Dubuque  &  P.  R,  Co.  v.  Litch- 
field, 23  How.  66,  the  supreme  court  said  :  "  All  grants  of 
this  description  are  construed  against  the  grantee.  Nothing 
passes  but  what  is  conveyed  in  clear  and  explicit  language; 
and,  as  the  rights  here  claimed  are  derived  entirely  from  the 
act  of  congress,  the  donation  stands  on  the  same  footing  as  a 
grant  by'tne  public  to  a  private  company,  the  terms  of  which 
must  be  plainly  expressed  in  the  statute,  and,  if  not  thus  ex- 
pressed, they  cannot  be  implied." 

To  the  same  effect  are  the  cases  of  Rice  i'.  Minnesota  &  N. 
W.  R.  Co.,  I  Black,  360;  Leavenworth,  L.  &  G.  R.  Co.  a 
United  States,  93  U.  S.  733.  The  reason  of  this  rule  is  thus 
expressed  in  Gildart  v.  Gladstone,  1 1  East,  675  :  "  The  rca- 
,  son  of  this  riileis  obvious.  Parties  seeking  grants  for  private 
purposes  usually  draw  the  bills  making  them.  If  they  do 
not  make  the  language  explicit  and  clear  to  pass  everything 
that  is  intended  to  be  passed,  it  is  their  own  fault :  while,  on* 
the  other  hand,  such  a  construction  has  a  tendency  to  pre- 
■  vent  parties  from  inserting  ambiguous  language  for  the  pur- 
pose of  taking  by  ingenious  interpretation  and  insinuation 
that  which  cannot  be  obtained  by  plain  and  express  terms." 
This  language  was  quoted  and  approved  by  the  supreme 
couit  in  the  case  of  Dubuque  &  P.  R.  Co.  v.  Litchfield,  supra. 
If  it  is  said  this  is  a  law,  and  we  must  be  governed  by  the  in- 
tention of  the  law-making  power,  the  answer  is  that  in  con- 
struing such  a  law  the  intention  should  be  formed  from  the 
terms  used  and  the  subject-matter  under  consideration,  and 
it  should  be  recognized  that  it  makes  a  grant  of  land.     In  the 
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case  of  Leavenworth,  L.  &  G.  R.  Co.  v.  United  States,  supra, 
the  supreme  court,  in  speaking  of  a  land  grant  made  in  1S63 
(the  year  before  the  plaintiff's  grant)  to  the  state  of  Kansas, 
said ;  "  Formerly  lands  which  wquld  probably  be  affected  by 
a  grant  were,  as  soon  as  it  was  made,  if  not  in  advance  of  it, 
withdrawn  from  market.  But  experience  proved  that  this 
practice  retarded  settlement  of  the  country,  and  at  the  date 
of  this  act  the  rule  was  not  to  withdraw  tnem  until  the  road 
should  be  actually  located.  In  this  way  the  ordinary  work- 
ing of  the  land  system  was  not  disturbed.  Private  entries, 
pre-emption,  and  homestead  settlements,  and  reservations  for 
special  uses,  continued  within  the  supposed  limits  of  the 
grant  the  same  as  if  it  had  not  been  made  ;  but  they  ceased 
when  the  routes  of  the  roads  were  definitely  fixed." 

We  learn  from  this  the  stale  of  mind  congress  was  in  upon 
this  subject.  The  great  body  of  the  country  on  the  proposed 
route  of  plaintifl's  road  at  the  time  of  the  grant 
was  Indian  country,  to  which  the  Indian  title  of  oc-  Jj^l^"  "' 
cupancy  was  not  extinguished.  But  very  few  of 
the  lands  along  this  route  had  been  surveyed.  Yet  most  of 
the  country  was  accesssibie.  It  could  har<ily  have  been  con- 
templated that  it  would  be  18  years  after  the  grant  was  made 
bcfoi^e  the  fixed  route  of  that  road  would  be  established  in 
Montana.  It  was  very  uncertain  from  the  nature  of  the 
country  what  would  be  the  fixed  route  of  that  road.  The 
determination  of  this  fixed  route  would  give  precision  to  the 
grant  made  plaintifi,  and  furnish  a  tfa/a  tor  determining  what 
lands  had  been  granted.  Can  it  be  supposed  that  congress 
intended  10  years  before  the  fixed  route  of  plaintiff's  road 
was  established,  to  withdraw  the  lands  granted  to  plaintiff 
from  market,  and  leave  it  to  subsequent  explorations  and  sur- 
veys to  determine  what  would  be  the  lands  granted  ?  Upon 
such  lands,  during  the  timeof  these  explorationsand  surveys, 
homes  might  be  established  and  cities  built.  But  it  is  said 
they  were  notified  what  these  lands  were  by  the  establishing 
of  the  general  roule.  As  I  have  stated  before,  there  arc 
lands  confessedly  within  plaintiff's  grant  which  were  not 
within  the  40-miics  limit  on  the  line  of  the  general  route  of 
plaintiff's  road  as  established  in  i8;2,  and  there  are  lands 
within  it  which  were  not  granted  to  plaintiff.  There  might 
have  been  much  more  land  of  that  ciiaracter  if  some  of  the 
routes  said  to  have  been  examined  bv  that  company  had  been 
finally  adopted.  As  to  what  were  the  lands  granted  plaintiff, 
and  when  the  grant  attached  to  specific  lands,  we  have  a 
guide  in  the  case  of  Kansas  Pac.  R.  Co.  r.  Dunmeyer,  113  U. 
S.  G29,  which  interpreted  the  third  section  in  the  Union 
Pacific  Railroad  Company's  grant  which  is  almost  identical 
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with  the  same  section  in  plaintifl's  grant.  See  12  St.  U.  S. 
492.  In  that  case,  speaking  through  the  distinguished  Justice 
Miller,  the  court  said  :  "  The  land  granted  by  congress  was, 
from  its  very  character  and  surroundings  uncertain  in, many 
respects  until  the  thing  was  done  which  should  remove  that 
uncertainty  and  give  precision  to  the  grant.  Wherever  the 
road  might  go  the  grant  was  limited  originally  to  five  sec- 
tions, and  by  the  amendment  of  1864  to  ten  sections,  on  each 
side  of  it  within  the  limits  of  twenty  miles.  These  were  to 
be  odd-numbered  sections,  so  that  the  even-numbered  did 
not  pass  by  the  grant;  and  these  odd-numbered  were  to  be 
those  not  sold,  reserved,  disposed  of  by  the  United  States, 
and  to  which  a  pre-emption  or  homestead  right  had  not  at- 
tached at  the  time  the  line  of  said  road  is  definitely  fixed. 
When  the  line  was  fixed, — which  we  have  already  said  was 
by  the  act  of  filing  this  map  of  definite  location  in  tne  general 
land  office — then  the  criterion  was  established  by  which  the 
lands  to  which  the  road  had  a  right  were  to  be  determined. 
Topographically  this  determined  which  were  the  ten  odd  sec- 
■  tions  on  each  side  of  that  line  where  the  surveys  had  been  made. 
This  filing  the  map  of  definite  location  furnished  also  the  means 
of  determining  what  lands  had  previously  to  that  moment  been 
sold,  reserved,  or  otherwise  disposed  of^by  the  United  States, 
and  to  which  a  pre-emption  or  homestead  claim  had  attached, 
for  by  examining  the  plat  of  this  land  in  the  office  of  the  regis- 
ter and  receiver  or  in  the  genera!  land  office  it  could  readily 
have  been  seen  if  anv  oi  the  odd  sections  within  ten  miles  ol 
the  line  had  been  sold  or  disposed  of  or  reserved  or  a  home- 
stead or  pre-emption  claim  had  attached  to  any  of  them.  In 
regard  to  all  such  sections  they  were  not  granted.  The  ex- 
press and  unequivocal  language  ol  the  statute  is  that  theodd 
sections  not  in  this  condition  are  granted.  The  grant  is  lim- 
ited by  its  clear  meaning  to  the  other  odd  sections,  and  not 
these/" 

We  have  here  a  clear  assertion  that  what  lands  are  granted 
are  only  determined  when  the  line  of  the  road  is  definitely 
fixed.  In  quite  a  number  of  decisions  by  the  su- 
m™"dt*k.*m'  preme  court  it  is  said  of  such  grants  as  the  one 
iiacuoivd.  under  consideration  they  are  in  the  nature  of  floats. 
When  the  route  of  the  road  is  fixed  which  the  law 
defines  shall  fix  the  grant  then  it  takes  precision,  and  attaches 
to  certain  specific  lands.  Schulenbergf.  Harriman,  21  Wall. 
60;  Leavenworth,  L,  &  G.  R,  Co,  v.  United  States.,  92  U- S- 
741  ;  Wisconsin  Cent.  R.  Co.  v.  Price  Co.,  133  U.  S.  509-  4! 
Am.  &  Eng.  R.  Cas.  669.  Can  it  be  that  congress  intended 
to  say  in  the  act  granting  lands  to  plaintiff  that,  although  it 
will  not  be  known  until  plaintiff  designates  a  fixed  line  for 
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its  road  and  files  its  map  thereof  in  the  office  of  the  commis- 
sioner of  the  general  land  office,  what  specific  lands  are 
granted  to  it,  yet  these  lands  granted,  as  in  this  case,  are  to 
be  withdrawn  from  market  10  years  or  more  before  it  is 
known  what  they  are  and  where  situate  ?  This  construction 
would  make  the  intention  of  congress  unreasonable,  which 
should  never  be  maintained  until  there  is  no  escape.  A  rea- 
sonable intent  should  always  be  presumed.  The  construction 
urged  would  make  the  statute  about  as  unreasonable  as  one 
which  doomed  a  man  to  capital  punishment  10  years  before 
he  was  born.  Taking  into  consideration  all  these  facts,  and 
I  do  not  think  §  6  should  be  so  construed  as  to  withdraw  any 
land  from  market  until  the  line  of  plaintiff's  rojd  should  be 
definitely  fixed  opposite  the  same,  and  a  plat  thereof  filed 
with  the  commissioner  of  the  genera!  land  office,  when  the 
situation  of  such  lands  would  be  known. 

But  let  it  be  admitted  that  the  land  granted  was  withdrawn 
from  market  at  the  time  of  the  filing  of  the  plat  of  the  gen- 
eral route  of  plaintiff's  road.     Then  the  question 
arises  what  are  the  lands  granted  ?     The  act  does  i»»'g™»i»4 
not  say  "  every  odd  section  within  forty  miles  of  J^"f,*',' 
such  genera!  route,"  but  "  public  lands  not  sold,   fna  tittm. 
reserved,  or  otherwise  appropriated,  and  free  from 
pre-emption  or  other  claims  or  rights,  at  the  time  the  route 
IS  definitely  fixed,  and  a  plat  thereof  filed  in  the  office  of  the 
commissionerof  the  genera!  land  office."     This  brings  us  back 
to  the  same  point  as  the   construction  contended   for.     The 
land  granted  must  at  this  time  be  free  from  a  claim,  or  it   is 
not  land  granted.     Hence  I  hold  that  the  premises  in  dispute 
were  subject  to  be  entered  upon  and  a  claim  inaugurated  at 
any  time  before  the  definite  line  of  plaintiff's  road  was  fixed 
and  the  plat  thereof  filed  in  the  proper  office. 

The  next  question  is  as  to  whether  the   claim  made  upon 
these  lands  would  avail  if  not  a  valid  claim.     The  premises 
being  agricultural,  no  valid  claim  of  them  for  min- 
ing purposes  could  be  made.     The  language  for     J^i't^^^i,- 
consideration  here  in  the  act  making  the  grant  to     uiaiid. 
plaintiff  is  :     "  Shall  be  free  from   pre-emption   or 
other  claims  or  rights."     What,  in  effect,  the  court  is  asked 
to  do  in  construing  this  clause  is  to  insert  before  "claims" 
the  word  "  valid,"  so  the  clause  would  read  "  free  from  pre- 
emption or  other  valid  claims  or  rights."     Can  the  court  do 
this?     In  the  case  of  Ncwhall  v.  Sanger,  92  U.  S.  671,  the  su- 
preme court  was  called  upon  to  construe  a  statute  of  the 
United  States  in  which  the  words  "  lands  claimed  under  any 
foreign  grant  or  title  "  occurred.     The  position  taken  in  that 
case  was  that  the  word  "  lawfully  "  should  be  placed  before 
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"claimed."  But  the  court  said  there  is  no  authority  to  im- 
port a  word  into  a  statute,  in  order  to  change  its  meaning. 
Ill  the  case  of  Leavenworth,  L,  &  G.  R,  Co.  v.  United  States, 
supra,  the  supreme  court  quoted  with  approval  this  language 
oi  Patterson,  J.,  in  Rex,  v.  Burrell,  12  Adol.  &  E.  465:  "I 
see  the  necessity  of  not  importing  into  statutes  words  which 
are  not  found  there.  Such  a  mode  of  interpretation  only 
gives  occasion  to  endless  difficulty."  And  then  said :  "Courts 
nave  always  treated  the  subject  in  the  same  way  when  asked 
to  supply  words  in  order  to  give  a  statute  a  particular  mean- 
ing which  it  would  not  bear  without  them." 

The  word  "  valid  "  or  "  iawfui,"  placed  before  "claims," 
would  give  the  statute  a  different  meaning  from  what  it  has 
without  them.  If  they  would  not,  plaintiff  would  notaskto 
have  one  or  the  other  placed  there.  Here  again  the  rule  ap- 
plies as  to  the  construction  of  legislative  grants.  Nothing 
passes  by  such  but  what  is  conveyed  in  the  act  making  the 
grant  in  clear  and  unambiguous  terms.  Such  a  grant  must 
be  construed  most  strongly  against  the  grantee.  Nothingis 
supplied  by  implication.  There  is  another  matter  in  thiscon- 
ncction  worthy  of  much  consideration.  If  only  lands  which 
are  free  from  valid  or  [awful  claims  at  the  date  plaintiff  fiwd 
the  definite  line  of  its  road  are  to  be  excluded  from  the  grant- 
then  the  question  is  left  open  for  consideration  between 
plaintiff  and  any  person  who  may  have  had  a  claim  upon  any 
odd  section  of  land  within  its  grant,  the  assertion  of  claim  to 
which  occurred  since  the  act  making  the  grant;  for  it  can 
hardly  be  maintained  that  plaintiff  would  be  bound  by  any 
■determination  as  to  the  vatidity  or  lawfulness  of  a  claim  made 
by  the  land  department  which  is  junior  to  the  grant  to  it- 
When  the  route  of  plaintiff's  road  was  definitely  fixed  its  . 
grant  to  the  lands  received  by  it  would  relate  back  to  the 
date  of  tlie  act  making  the  grant,  and  take  effect  as  of  that 
date.  This,  in  substance,  is  the  language  of  many  decisions 
in  construing  similar  grants.  Under  these  conditions  plai"l- 
iff  could  inquire  into  every  claim  which  had  its  inception  sub- 
ject to  the  date  of  its  grant  whether  patented  or  not,  and  have 
it  determined  as  to  whether  it  was  valid  or  not.  The  poiniaj 
to  whether  a  homestead  claim  had  attached  to  a  parcel  of  l3"o 
within  the  limits  of  the  grant  to  the  Kansas  &  Pacific  Rail"'^'' 
Company  was  considered  by  the  supreme  court  in  a  casf 
where  that  company  was  plaintiff  and  Dunmeyer  was  d^^^"?' 
ant,  which  was  cited  supra.  In  that  case  the  court  said : 
is  not  conceivable  that  congress  intended  to  place  these  p*''' 
ties  as  contestants  for  the  land,  with  the  right  in  each  to  re- 
quire proof  from  the  otiicr  of  complete  performance  ofi'^f*^ 
ligation.     Least  of  all  is  it  to  be  supposed  that  it  was  intendeo 
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to  raise  up  in  antagonism  to  all  actual  settlers  on  the  soil 
when  it  had  invited  to  its  occupation  this  great  corporation 
with  an  intent  to  defeat  their  claims,  and  to  come  between 
them  and  the  government  as  to  the  performance  of  their  ob- 
lig^ations." 

I  do  not  see  why  this  language  is  not  as  applicable  to  a 
party  asserting  a  right  to  a  mining  claim  as  to  one  asserting 
a  right  to  a  homestead  claim ;  and,  if  so,  I  might  say  it  is  in- 
conceivable that  congress  intended  to  give  to  plaintiff  the 
right  to  test  the  validity  of  every  mining  claim  which  existed 
within  40  miles  of  the  line  of  its  road  at  the  time  the  same  was 
definitely  fixed.  Under  such  circumstances,  public  policy 
would  dictate  that  the  terms  of  limitation  in  plaintiff's  grant 
should  not  be  so  modified  as  to  permit  such  a  condition  of 
affairs.  I  think  the  facts  presented  show  that  the  assertion 
of  title  by  the  parties  who  located  the  ground  in  dispute  as 
mineral  land  should  be  dignified  with  the  appellation  of  a 
"  claim."  I  would  not  say  that  every  assertion  of  title  to  land 
would  beentitledtotheterm  "  claim. '  Perhaps  acts  sufficient 
should  accompany  the  assertion  of  title  to  entitle  the  claimant 
to  a  standing  in  a  court  of  justice  to  contest  the  right  to  pos- 
session of  the  premises  ;  but  I  am  not  called  upon  in  this  case  to 
determine  more  than  that  facts  sufficient  appear  to  show  that 
the  parties  who  had  located  this  land  in  dispute  as  mineral 
had  a  claim  thereon  at  the  time  the  route  of  plaintiff's  road 
was  definitely  fixed.  The  fact  that  it  was  determined  subse- 
quent to  the  fixing  of  each  route  that  this  claim  was  invalid 
would  not  restore  the  premises  to  plaintiff's  grant.  It  was 
excluded  therefrom,  'This  was  fully  considered  in  the  case 
of  Kansas  Pac.  R.  Co.  v.  Dunmeyer,  supra.  For  these  rea- 
sons the  demurrer  to  the  answer  is  overruled. 

Land  Q rants— Conflict  between  Claims  of  Railroad  Company  and  Settler*. 
— See  Savannah,  etc.  R.  Co.,  v.  Davis.  4.3  Am.  &  Eng.  R.  Cas.  542.  noie  549 ; 
Larsen  v.  Oregon  R.  &  N.  Co..  (Ore.)  44  fd.  92. 

RighU  of  Settlers  on  Land*  Qranted  to  Railroad  Company— Withdrawal  of 
Lftnds  from  Entry. — In  McLaughlin  ■v.  Mcnotti,  (Cal,  May  30,  1891),  26  Pac. 
Rep.  832.  it  was  held  that  under  the  act  of  Congress  of  July  1,  1862,  grant- 
ing public  lands  in  aid  of  a  certain  railroad  cornpany,  the  filing  of  a  map  of 
the  route  of  the  road  with  the  secretary  of  the  interior,  and  the  order  of 
ttie  secretary  withdrawing  the  lands  from  preemption,  private  entry,  and 
sale,  precluded  the  subsequent  inception  ol^  any  rights  in  favor  of  any  one 
other  than  the  railroad  company.  After  such  order  of  the  secretary  of  the 
interior  withdrawing  the  lands,  the  land  department  had  no  authority  to 
hold  chat  the  land  was  subject  to  selection  by  the  state.  The  company 
having  accepted  the  terms  01  the  grant  and  acted  upon  them,  congress  had 
no  power  to  divest  it  of  its  rights  in  the  land.  To  entitle  a  person  to  the 
exception  in  favor  of  a  bonafidt  settler  contained  in  the  act  granting  the 
land,  it  is  not  enough  to  show  that  he  merely  occupied  and  improved  the 
land.  The  court  said  :  "  Was  the  defendant  a  bona  fide  settler?  Counsel 
for  appellant  said  at  the  argument  that  the  act  as  enrolled  reads,  'or  the 
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improvemencsof  ai<i«(ijfi/f  settler  on  any  lands  returnetl  and  denominaied 
as  mineral  lands,'  etc.,  but  assumed  that  the  court  would  be  bound  to  read 
it  as  printed  in  the  volumes  of  the  United  Stales  Statutes  at  Lar^e.  and 
that,  if  the  defendant  was  a  bona  fide  settler  at  the  time  the  land  was  wiili- 
drawn  from  sale  by  the  secretary  of  the  interior,  the  judgment  ol  the  court 
belowshould  beamrmed,  Weconsiderthecase  from  thisstandpoini.  Ko 
case  was  referred  to,  nor  have  we  been  able  to  find  one,  in  which  the  iioids 
'  bona  fiJc  settler  '  have  been  construed.  We  think,  however,  that  they 
must  refer  to  one  who  has  done  something  more  than  merely  occupy  the 
land,  and  put  a  few  improvements  upon  it ;  and  that  is  all  the  court  has 
found  here.  It  cannot  be  said  that  every  one  who  enters  upon  land,  and 
builds  a  fence  and  a  cabin  or  a  house,  is  a  bona  fiiU  ^tXxSer.  If  congress 
had  intended  to  exclude  from  the  grant  all  lands  upon  which  there  nere 
settlers  having  improvements,  without  regard  to  the  question  whelhcrlhcir 
entry  or  possession  were  lawful,  it  is  not  likely  that  it  would  have  employed 
the  term  '  bona  fide.'  Some  effect  must  be  attributed  to  those  words.  There 
certainly  must  be  shown  an  intention  in  good  faith  to  proceed  diligently  to 
comply  with  the  laws,  and  acquire  title.  Appellant  contends  it  must  be 
shown  that  the  settler  entered  upon  iheland  for  the  purpose  of  acquiring liile 
thereto  from  the  government,  and  that  he  possessed  the  necessary  qualifi- 
cations to  entitle  him  to  connect  his  claim  with  the  paramount  source  ol 
title,  and  in  support  of  his  contention  cites  the  case  of  U.  S.  v.  Railroad 
Co.,  recently  decided  in  an  oral  opinion  by  Judge  Sawvf.R,  in  the  United 
States  circuit  court.  There  appears  to  be  sound  reason  in  the  contention, 
but  the  exigencies  of  the  case  before  us  do  not  require  us  to  hold  thai  it 
must  alwaj's  be  shown  that  the  settler  was  21  years  of  age,  or  the  head  of 
a  family. or  had  served  the  requisite  time  m  the  army  or  navy,  and  that  he 
wasacitizenof  the  United  States,  or  had  declared  his  intentions  to  become 
such.    The  question  whether  a  settler  is  a  bona  fide  settler  is  one  of  fact, 

■■  In  this  case  the  ultimate  fact  is  not  found.  Hirleman  went  upon  the  land 
and  made  improvements  thereon  in  1858,  seven  years  prior  to  the  time  the 
land  was  reserved  from  sale,  but  for  what  purpose  it  is  not  found,  except  in- 
ierentially.  Whether  he  was  possessed  o(  the  qualificaiionsnecessary  to  en- 
able him  lu  initiate  a  valid  claim  is  not  found.  It  is  true,  it  was  in  the  poftcr 
of  congress  to  exempt  from  the  grant  to  the  com|ianies  lands  occupied  by 
aliens,  and  that  the  lei;islation  of  congress  has  been  very  liberal  in  enabling 
them  to  qualify  themselves  to  acquire  title  to  the  public  lands. — perhaps  too 
liberal :  but  It  has  never  been  the  policy  of  the  government  to  encoura|;i: 
settlement  without  an  intention  on  the  part  of  the  settler  in  good  faith  to 
proceed  dilii;ently  in  all  the  steps  necessary  to  be  taken  in  order  to  obtain 
the  title.  The  facts  that  a  settler  has  occupied  and  improved  the  land  are 
mcrelv  evidentiary  matters.  Good  intentions  alone,  added  to  selilement 
and  iinprovemi;nts.  will  not  establish  the  ultimate  tact.  A  party  who  has 
entered  U|X>n  public  land  to  acquire  the  title  from  the  government  must 
show  his  good  faith  by  diligently  complying  with  the  requirements  01  the 
l,i«-  under  wliiLh  he  c-tpccis  to  secure  the  title.  Mott  v.  Hawthorn,  ij 
Cul.  58 ;  Western  Pac.  K.  Co.  -.'.  Tcvis.  41  Cal.  494.  The  evidence  fails  to 
.Miow  tliat  the  defendant  has  done  so.  The  failure  of  the  court  to  find  the 
iiltim.itc  Hirt  referred  to  left  the  question  as  to  which  party  has  the  better 
title  uncertain  and  unsettled,  and  entitled  the  plaintiff  to  anew  tri;il.  The 
appeal  from  the  jiid|.;ment  was  taken  more  than  six  years  after  the  entry  ol 
liie  judgment,  it  is  therefore  dismi-ssed.  Langan  ?'.  Langan,  (Cal.i  26 
\\v.  R,'|i.  7(14.  (Illcd  May  25.  \'^<.}\:)     The  order  appealed  from  is  reversed. 

Reseryationof  Pre-emption  Claims— When  Claim  is  Considered  a»  Attached 
to  Land.— In  Uhitnev  v.  T.u lor,  4;  Fed.  Rep.  6[o,  it  appeared  that  Act 
Om;;..  [ulv  1.  iy'>2  112  I".  S,  St.  a^yl.  granted  in  aid  of  a  ra d road  com p.iny 
all  theodil-iiuniLicied  stctioiis  of  land  within  certain  limits  "towliicha 
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pre-emption  or  homestead  claim  may  not  have  attached."'  In  1857  one  J. 
had  tiled  a  pre-emption  decla.ratory  statement  on  land  within  the  terms  ol 
the  subsequent  grant,  which  statement  remained  intact  until  after  the  iinat 
location  of  the  railroad,  and  until  1885,  when  it  was  cancelled  because  J. 
had  never  lived  on  the  land,  //^/i/ that,  notwithstanding  the  subsequent 
cancellation  of  the  statement,  the  pre-emption  claim  had  attached  to  the 
land  within  the  meaning  of  the  Statute,  and  hence  such  land  is  excluded 
from  the  grant,  and  is  open  to  settlement  after  such  cancellation.  The 
court  said:  "The  failure  of  Jones  to  comply  with  the  pre-emption  laws 
did  not  cause  the  land  to  revert  to  the  railroad  company,  and  it  did  not, 
by  reason  of  any  failure  of  his  to  comply  with  the  law,  become  a  part  of 
the  grant ;  but,  upon  the  cancellation  of  his  statement,  the  land  was  open 
for  settlement.  This  conclusion  is  sustained  by  the  land  department  and 
upheld  by  the  decisions  of  the  supreme  court  of  the  United  States  in  Lea- 
venworth. L,  &  G.  R.  Co.  V.  United  States,  92  U.  S.  734 ;  Newhall  v.  San- 
ger, 92  U.  S.  7^  I  ;  Kansas  Pac.  R.  Co.  -v.  Dunmeyer,  113  U.S.  629 ;  Hast- 
mgs  &  Dakota  R.  Co.  -v.  Whitney,  1 32  U.  S.  3  57,  40  Am.  and  Eng.  R.  Gas, 
426.  and  by  the  supreme  court  of  Nebraska.  Burlington  &  M.  R.  R.  Co.  v. 
Abink.  14  Neb.  95,  10  Am.  &  Eng.  R.Cas.  686,  It  is  true  that  in  several  of 
these  cases  there  was  either  a  valid  homestead  claim  initiated  by  settle- 
ment followed  by  an  entry,  or  a  pre-emption  claim  initiated  by  a  settle- 
ment followed  by  a  declaration  of  intention  to  purchase ;  but  the  decisions 
are  based  upon  the  fact  of  the  filing  of  the  declaratory  statements  in  the 
proper  land-ofRce.  The  cases  all  proceed  upon  the  theory  that  when 
this  claim  is  filed  the  right  of  the  applicant  becomes  'attached  to  the 
land.'  The  word  '  claim,'  as  used  in  the  act,  was  not  intended  to  be  re- 
stricted to  such  homestead  and  pre-emption  claims  as  should  afterwards 
ripen  into  perfect  title,  but  was  intended  to  mclude  all  c!aims  that  were 
made  in  such  form  as  to  be  recognized  and  allowed  by  the  land-office. 
without  any  regard  to  the  question  whether  they  were  valid  at  the  time  of 
filing,  or  whether  they  were  afterwards  perfected,  abandoned,  cancelled, 
or  forfeited.  In  Kansas  Pac.  R.  Co,  ?',  Dunmeyer.  supra,  the  court,  in  dis- 
tinguishing the  case  from  Natoma  Water  &  Mining  Co.;'.  Bugbey,  96  U.S. 
165,  said  :  '  In  the  case  before  us,  a  claim  was  made  and  filed  in  the  land- 
office,  and  there  recognized,  before  the  line  of  the  company's  ro.id  was  lo- 
cated. That  claim  was  an  existing  one,  of  public  record,  in  favor  of  Mil- 
ler, when  the  map  of  plaintiff  in  error  was  filed.  In  the  language  of  the 
act  of  congress,  this  homestead  claim  had  attached  to  the  land,  and  it 
therefore  did  not  pass  by  the  grant.  Of  all  the  words  in  the  English  lan- 
guage this  word  "attached  "  was  probably  the  best  that  could  have  been 
used,  it  did  not  mean  mere  settlement,  residence,  or  cultivation  of  the 
land,  but  it  meant  a  proceeding  in  the  proper  land-office,  by  which  the 
inchoate  right  to  the  land  was  initiated.  It  meant  that  by  such  a  pro- 
ceeding a  right  of  homestead  had  fastened  to  that  land,  which  could  ripen 
into  a  perfect  title  by  future  residence  and  cultivation,  With  the  pcform- 
ance  of  these  conditions  the  company  had  nothing  to  do.  The  right  of 
the  homestead  having  attached  to  the  land,  it  was  excepted  out  of  the 
grant  as  much  as  if  in  a  deed  it  had  been  excluded  from  the  conveyance 
by  metes  and  bound.s.'  " 

Right!  of  Settlers— Evidence  as  to  Prior  Pre-emption  Claimi — Congress 
has  full  power  to  withdraw  public  lands  from  SHle,  thoui^h  in  possession  of 
qualified  pre-emptors,  if  they  have  not  paid  for  the  land,  and  may  sell  or 
grant  such  land  to  others,  as  it  pleases.  In  an  action  of  ejectment  by  the 
successor  in  interest  of  the  Central  Pacific  Railroad  Company  to  recover 
possession  of  a  strip  of  land  forming  part  of  the  right  of  way  granted  to 
the  company  by  congress,  evidence  is  not  admissible  to  show  possession 
of  the  land  by  the  predecessors  of  the  defendant  prior  to  the  railroad 
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grant,  and  that  they  were  qualified  pre-emptore.  if  it  appears  thai  none  of 
them  procured  title  to  the  land  before  it  was  granted  to  the  railroad 
company.    Southern  Pac.  R,  Co.  v.  Burr,  86  Cai.  279. 

Patsnt  Erronaouily  luuad  to  Settler— Rj(ht  of  Railroad  Companj  to  Equi- 
table Reliefi— A  patent  issued,  in  the  name  of  the  Uniied  States  Co  a  pre- 
eniptor,  entering  upon  these  lands  subsequent  to  the  order  of  withdrawal 
IS,  erroneously,  issued  without  authority  of  law.  and  is  void.  The  exist- 
ence of  such  a  patent  is  3  cloud  upon  the  complainant's  title.  It  embar- 
rasses the  assertion  of  complainant's  rights,  and  prevents  it  getting  a 
patent  to  the  same  land  to  which  it  is  entitled.  These  circumstances 
constitute  ground  for  equitable  relief.  A  patent  so  issued  to  a  prc-emptor 
is  void,  and  the  using  of  it  should  be  perpetually  enjoined.  Southern 
Pacific  R.  Co.  v.  Wiggs.  43  Fed,  Rep.  333. 

Rights  of  Settteri  Entering  on  Land  before  Definite  Location  of  Road.— 
Act  Cong.  July  I.  iSb2,  as  amended  by  act  of  Julv  2,  1864,.  granted  10  the 
C.  P.  K.  Co,  alternate  sections  of  land,  to  aid  in  the  construction  of  il* 
road,  but  reserved  any  land  to  which  a  pre-emption  or  homestead  claim 
mi«,'ht  attach  before  the  line  should  be  definitely  filed.  Ten  months  be- 
fore the  line  of  the  road  was  definitely  fixed  land  covered  hy  the  grant flT* 
settled  upon  and  Improved,  and  ten  days  before  the  line  was  fixed  the  set- 
tlers filed  their  affidavits  and  declaratory  staternents  in  the  proper  land- 
office,  //<■/</,  that  the  land  did  not  pass  under  the  grant.  Peers  v.  Delu- 
chi.  c/n/.  (Nevada,  April  6,  189]),  i6  Pac.  Rep.  228. 

Abandonment  of  Pre-emption  Claim — Ejectment  of  Claimant, — In  an  ac- 
tion in  the  nature  of  ejectment  by  a  railroad  company  claiming  undera 
legislative  grant  on  conditions  subsequently  fulfilled,  a  complaint,  other- 
wise setting  forth  a  good  cause  of  action,  !■  not  rendered  demurrable  by 
the  allegations  that  on  a  certain  day,  fourteen  years  before  the  fulfillment 
of  said  conditions,  one  G.  filed  a  declaratory  statement,  wherein  he  allied 
settlement  on  and  made  pre-emption  claim  to  the  lands  in  controveny. 
but  that  said  G.  did  not  then  or  at  any  time  make  settlement  on  said 
lands,  and  that  until  subsequent  to  the  time  plaintiff  claimed  to  have  ful- 
filled its  conditions  no  other  entry  or  filing  was  made  on  the  land, as,  if 
these  facts  showed  that  a  pre-emption  claim  had  existed.  It  should  be 
considered  to  have  been  abandoned.  Northern  Pac  R.  Co.  v.  Meadows. 
46  Fed.  Rep.  254. 

Poueulon  by  Mere  Squatter  of  Land  Qranted  not  Material.— The  fact  that 
public  land  Is  in  the  possession  of  a  settler,  who  is  living  on  it,  witlio'" 
complying  with  either  the  pre-emption  or  the  homestead  law  atthetini' 
the  land  is  included  in  a  grant  to  a  railroad  company,  docs  notteepi' 
from  being  public  land  not  reserved,  sold,  granted,  or  otherwise  appropri- 
ated.   Cahalan  v.  McTague.  46  Fed.  Rep.  251. 

Unlawful  Occupancy  of  Public  Landi  within  Llmltt  of  Qrant, — The  inclin* 
ure  and  occupancy  ol  lands  in  an  odd-numbered  section,  and  within  u" 
limits  of  a  grant  to  a  railroad  company,  where  the  entry  was  made  afW 
the  same  had  been  withdrawn  from  sale  or  entry,  and  before  completion 
of  the  railroad,  or  any  declaration  of  forfeiture  of  the  grant,  by  a  petw" 
who.  In  good  faith,  intended  to  acquire  title  to  it  by  purchase  froni 'Jj^ 
railroad  company,  is  not  made  unlawful  by  the  act  of  congress  eoti''^ 
■'  An  act  to  orevent  unlawful  occuoancv  of  the  oubllc  lands."  aDOf"'^ 
February 
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Jackson 


La  Moure  County. 

{North  Dakota  Supreme  Court,  Sept.  2,  i8go.) 

Lind  Qrantt — fteleetlon  of  IndfttnnFty  Land* — Taxation. — Title  to  the  in- 
demnity lajids  in  the  grant  to  the  Northern  Pacitic  Railroad  Company 
does  not  pass  from  the  United  States  until  the  selection  of  such  lands  by 
the  company  with  the  approval  of  the  secretary  of  the  interior.  Until 
such  approval  such  lands  are  not  subject  to  taxation. 

Action  to  Remove  Cloud— Who  May  Maintain. — One  in  possession  of  real 
estate,  but  having  no  legal  or  equitable  title  thereto,  cannot  maintain  an 
action  to  remove  a  cloud  upon  the  title. 

Appeal  from  District  Court,  Stutsman  County. 

C.  W.  Davis,  for  plaintiff. 

JV.  B.  Wilkinson,  tor  defendant. 

Corliss,  C.  J. — The  tax  proceedings  to  enjoin  which  this 
action  was  instituted  were  clearly  void.    The  land  attempted 
to  be  taxed  was  not  subject  to  taxation.     It  was 
property  of  the  United  States.     Van  Brocklin  v.    T«iitiB..f 
Anderson,  117  U.  S.  151;  Tucker  v.  Ferguson,  22    m11™1»».4 
Wall.  527.     The  exemption  of  such  property  from    proHm- 
taxation  by  the  states  rests  upon  the  doctrine  that 
there  must  inhere  in  every  government  the  power  to  perpet- 
uate itself.     The  supremacy  of  the  federal  government  could 
be  annihilated   by  hostile  taxation  by  the  states  of  federal 
agenciesand  property.     With  respect  to  property,  the  power 
to  tat,  save  as  limited  by  constitutional  inhibition,  acknowl- 
e'dges  no  restraint.     All  federal  agencies  and  properly  might 
be  thus  transferred  to  the  coffers  of  the  state,  were  they  sub- 
ject to  taxation.     The  land  in  question  was  embraced  within 
the  territory  of  the  indemnity  lands  of  the  Northern  Pacific 
Railroad  Company,  and  was  such  land  as  the  company  might, 
under  its  grant,  select  to  make  good  its  losses  of  land  within 
the  "  place  "  limits  by  reason  of  prior  settlement,  or  for  any 
reason.     It  is,  however,  averred  in  the  complaint,  and  ad- 
milled  by  the  demurrer,  that  the  company  has  never  made 
the  selection  of  the  land  in  question,  or  of  any  part 
thereof,  and  that  the  United  States  still  holds  the     ^J'^J;''*' 
legal  title  to  the  land.     Under  these  facts  the  prop-     uJ"'  ' 
erty  was  not  subject  to  taxation.     Wisconsin  Cent. 
R.  Co.  V.  Price  Co.,  133  U.  S.  509,  41  Am.  &  Eng.  R.  Cas.  669. 

46  A.  &  E.  R.  Cas,— jg 
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Even  selection  by  the  company,  without  the  approval  ol  the 
secretary  of  the  interior,  would  not  have  divested  the  gov- 
ernment of  its  title  to  the  land.  It  was  so  held  in  the  case 
cited.  The  company  in  that  case  had,  in  fact,  made  selection 
of  the  lands  sought  to  be  taxed,  but  the  secretary  had  refused 
to  approve  the  selection,  insisting  that  the  company  was  not 
entitled  to  such  lands,  claiming  that  it  had  already  secured 
more  than  it  could  rightfully  hold  under  the  grant.  Thesec- 
retary  was  in  error.  The  company  was  in  fact  entitled  to  as 
much  indemnity  lands  as  it  had  selected.  But  the  supreme 
court  held  that,  as  the  secretary  had  refused  to  approve  the 
selection,  no  title  whatever  had  passed,  and  the  lands  were 
not  thereforo-taxable,  notwithstanding  the  fact  that  the  sec- 
retary's refusal  was  unjustifiable.  The  soundness  of  this  de- 
cision cannot  be  assailed.  There  is  a  well  defined  difierence 
between  "indemnit)'"  lands  and  "place"  lands.  The  latter 
become  instantly  fixed  by  the  adoption  of  the  line  of  the  road. 
The  odd  numbered  sections  to  the  amount  of  20  sections  a 
mile  on  each  side  of  the  road  were  granted  to  the  Northern 
Pacific  Railroad  Company  by  the  act  of  congress,  Thelan^ 
I'uage  of  the  grant  is  that  there  be  and  "  are  hereby  granted. 
The  moment  the  route  of  the  railroad  had  been  definitely  es- 
tablished these  sections  were  susceptible  of  identificatiou.and 
eo  instanti  the  grant  attached  to  them,  the  translation  of  title 
relating  back  to  the  date  of  the  grant.  Wisconsin  CentR- 
Co,  V.  Price  Co.,  133  U,  S,  509,  41  Am.  &  Eng.  R.  Gas.  669; 
St.  Joseph  &  Denver  City  R.  Co.  v.  Baldwin,  103  U.  5.430- 
2  Am.  &  Eng.  R.  Cas.  510:  Barney  v.  Winona  &  St.  Peter R. 
Co.,  117  U.  S.  228,  26  Am.  &  Eng.  R.  Cas,  522;  Denny  v. 
Dodson,  32  Fed.  Rep.  809;  Northern  Pac-  R.  Co.  v.  Majors, 
5  Mont.  Ill,  14  Am.  &  Eng,  R.  Cas.  487.  But  the  indemnity 
lands  cannot  be  ascertained  by  the  mere  location  of  theroad- 
They  are  substitutes  for  granted  lands  Jost,  and  it  is  there- 
fore important  that  the  fact  of  such  loss  from  the  attaching 
superior  preemption  or  other  rights  to  any  portion  of  the 
"  place  "  lands  should  be  ascertained  by  the  interior  depaf- 
ment  before  allowing  the  company  to  make  selection  f*""  ("^ 
demnity  ;  and  it  is  also  necessary  for  that  department  to  de- 
termine whether  the  lands  whfch  the  company  desires  to 
select  for  indemnity  are  open  to  selection  ;  whether  there  is 
not  some  prior  claim  upon  them  in  behalf  of  settlers  or  others- 
It  is  therefore  entirely  proper  that  the  secretary  of  the  in'^' 
rior  should  have  the  right  to  approve  or  disapprove  of  the  se- 
lection before  it  becomes  final.  This  is  clearly  the  meaning 
of  the  provision  of  the  grant  to  the  Northern  Pacific,  ivhiC" 
declares  that  the  indemnity  lands  shall  be  selected  by  •'" 
company  "  under  the  direction  of  the  secretary  of  the  mte- 
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rior."  13  St.  U.  S.  chap.  217,  p.  365,  §3 ;  Elling  v.  Thexton, 
7  Mont.  330;  St.  Paul  &  Sioux  City  R.  Co.  v.  Winona  &  St. 
Peter  R.  Co.,  1 12  U.  S.  720.  The  statute  must  have  the  same 
construction  that  would  be  giVen  it  if  the  word  "  approval  " 
had  been  used  in  place  of  the  word  "direction."  The  title 
to  indemnity  lands  does  not  pass  until  selection  has  been 
made.  Rvan  v.  Central  Pac.  R.  Co.,  99  U.  S.  382 ;  St.  Paul 
&  Sioux  City  R,  Co.  v.  Winona  &  St.  Peter  R,  Co.,  112  U. 
S.  720:  Barney  v.  Winona  &  St.  Peter  R.  Co.,  117  U.  S. 
228,  26  Am.  &  Eng.  R.  Cas.  522 ;  Sioux  City  &  St.  Paul  R. 
Co.  V-  Chicago,  M.  &  St.  P.  R.  Co.,  117  U.  S.  406,  24  Am.  & 
Eng;.  R.  Cas.  loo;  Wisconsin  Cent.  R.  Co.  v.  Price  Co.,  133 
U.  S.  509,  41  Am.  &  Eng.  R.  Cas.  66g.  Under  this  last  de- 
cision the  approval  of  the  secretary  of  the  interior  is  essential 
to  selection.  Without  it  there  is  no  selection  in  fact.  In  the 
language  of  the  opinion  in  that  case,  "  until  the  selections 
were  approved  there  were  no  selections  in  fact,  only  prelim- 
inary proceedings  taken  for  that  purpose,  and  the  indemnity 
lands  remained  unaffected  in  the  title."  The  same  facts 
which  show  that  the  land  was  exempt  from  taxation  are  fatal 
to  the  plaintiff's  right  to  maintain  this  action.  The  title  never 
having  passed  from  the  government,  the  railway  company 
had  none  to  convey.  Plaintiff  does  not  pretend  that  he  has 
any  title  except  in  so  far  as  §  5  of  the  act  of  congress,  ap- 
proved March  3,  1887,  (24  St.  556,)  may  confer  upon  him 
some  kind  of  title.  That  section  provides,  in  substance, 
that  the  purchaser  of  such  land  from  the  company,  having 
failed  to  secure  any  title  because  the  company  had  none 
to  transfer,  may  make  payment  to  the  United  States  for  such 
land  at  the  ordinary  government  price  for  like  lands,  and 
thereupon  a  patent  shall  issue  to  him.  This  statute  cer.' 
tainly  does  not  confer  upon  him  the  legal  title  to  the  land. 
That  still  remains  in  the  United  States.  Nor  is  it  easy  to 
,  perceive  how  the  statute  can  be  said  to  vest  in  the  plaintiff 
an  equitable  title  to  the  land.  He  is  a  mere  settler,  with  a 
right  to  purchase  on  making  a  certain  payment.  It  is  not 
pretended  that  that  payment  had  been  made  at  the  time  this 
action  was  commenced.  The  plaintiff  fhen  had  neither  a 
patent  nor  a  right  to  a  patent.  He  was  not  in  possession 
under  a  contract  binding  the  owner  of  the  land  to  convey  to 
him  the  legal  title.  The  government  had  not  obligated  it- 
self to  make  such  conveyance.  It  had  granted  to  the  plaint- 
iff a  concession  which  it  could  at  any  time  withdraw.  What- 
ever privilege  he  held  under  this  act,  the  government  was 
under  no  obligation,  moral  or  legal,  to  continue  to  respect. 
He  was  the  recipient  of  an  indulgence, — a  favor;  but  in  no 
sense  could  he  claim  to  be  the  owner  of  any  right  enforcea- 
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ble  in  a  court  of  law  or  equity.  The  vendee  in  a  contract 
for  the  sale  of  real  estate  is,  in  equity,  regarded  as  the  owner, 
and  is  therefore  said  to  hold  the  equitable  title  because  he 
can  compel  the  vendor  to  perform  his  contract.  There  rests 
upon  the  vendor  an  obligation  to  perform  it  which  equity 
will  enforce.  The  plaintiff  in  this  case  occupies  no  such  po- 
sition. He  has  a  mere  privilege.  If  he  avails  himself  ot  it 
by  the  payment  of  money  he  will  then  become  the  owner  of 
the  equitable  title  to  the  land,  and  possibly  secure 
•■■•'•"'•'  a  standing  inequity  to  remove  a  cloud  upon  his 
uiawtioi'ta  equitable  interest.  But  we  do  not  decide  whether 
raiMT*  ciaid.  an  equitable  title  is  sufficient  to  warrant  the  main- 
tenance of  an  action  to  remove  a  cloud  therefrom, 
Ttiere  is  certainly  authority  for  such  a  doctrine.  See  Hart 
V.  Bloomfield,  66  Miss.  100 ;  Sloan  v.  Sloan,  25  Fla.  53;  Pom, 
Eq.  Jur,  §  1399,  note  4 ;  Bryan  v.  Winburn,  43  Ark.  28 ;  Lamb 
j:  Farrell,  21  Fed.  Rep.  5;  Emery  v.  Cochran,  82  111.  65; 
Langdon  v.  Templeton,  61  Vt.  1 19.  On  the  other  hand  there 
is  much  which  inclines  to  the  more  strict  rule  which  requires 
a  legal  title  to  support  such  an  action.  See  Frost  v.  Spitiey, 
121  U.S.  552;  Thomas  r.  White,  2  Ohio  St.  548;  Holland  p. 
ChaUen,  iioU.  S.  15. 

It  is  further  insisted  that  under  the  decisions  in  Northern 
Pac.  R.  Co.  V.  Rockne,  115  U.  S.  600,  25  Am.  &  Ene.  R.  Cas. 
364,  and  Wisconsin  Cent,  R.  Co.  v.  Price  Co.,  133  U.  S.  509, 
41  Am.  &  Eng.  R,  Cas,  669,  the  railroad  company  could  have 
maintained  tiiis  action  had  it  not  executed  a  deed  of  the  prop- 
erty to  the  plaintiff,  and  that  therefore  the  plaintiff  can  main- 
tain the  action  because  he  has  succeeded  to  the  interest  of 
the  company  in  the  property.  In  the  case  of  Wisconsin  Cent 
R.  Co.  V.  Price  Co.,  su^ra,  it  appeared  that  the  plaintiff,  at 
the  time  of  instituting  its  action  to  set  aside  the  tax  proceed- 
ings, was  the  owner  of  the  legal  title,  although,  when  the  tax 
proceedings  were  initiated,  such  title  was  stUl  in  the  stale  in 
trust.  The  land  grant  of  the  plaintiff  in  that  case  was  made 
by  the  United  States  to  the  state  in  trust,  and,  intermediate 
the  levy  of  the  tax  and  the  commencement  of  the  action  to 
annul  the  tax  proceedings,  the  state  executed  to  the  plaintin 
a  patent  for  the  land  in  question.  This  patent  was  by  a  state 
statute /ri«;« /«£!>  evidence  of  title  in  the  grantee,  and  the 
trial  court  found  as  a  fact  that  the  plaintiff  was  the  owner  of 
the  legal  title,  and  this  finding  was  in  no  manner  challenged. 
The  fact,  therefore,  was  undisputed  that  the  plaintiff,  wTis" 
the  suit  was  brought,  was  the  absolute  owner  in  fee  of  the 
land  over  which  the  cloud  rested.  In  the  Rockne  Case,  the 
court  held,  not  that  the  legal  title  was  in  the  railroad,  but 
that  the  interest  of  the  company,  whether  legal  or  equitable, 
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was  subject  to  a  lien  in  favor  of  the  United  States  for  the  un- 
paid survey  fees,  and  that  therefore  the  land  was  exempt  from 
taxation  by  the  state  ;  that  the  tax  proceedings,  if  valid,  might 
result  in  the  destruction  of  this  iien  by  a  sale  of  the  absolute 
title  should  the  taxes  remain  unpaid.  It  is  apparent  in  this 
case  that  the  court  regarded  the  interest  of  the  company  in 
the  land  as  equivalent  at  least  to  an  equitable  title.  Said  the 
court  on  this  point :  "  The  government  was  as  to  those  costs 
in  the  position  of  a  trustee  in  aconveyance  to  secure  the  pay- 
ment  of  money."  And  in  Denny  v.  Dodson,  32  Fed.  Rep. 
899,  Mr.  Justice  Field,  speaking  of  the  statute  giving  this 
.lien,  and  of  the  decision  in  the  Rockne  Case,  says:  "The 
law  was  therefore,  in  effect,  an  assertion  of  a  lien  upon  the 
title  papers,  and  upon  the  lands,  for  expenses  necessarily  in- 
curred for  their  identification  and  surve)',  and  in  the  prepara- 
tion of  conveyances  by  the  government;  and  the  decision  of 
the  court  [/.  e.,  the  Rockne  Case]  was,  in  substance, thatsuch 
a  lien  would  not  be  made  available  against  any  taxation  or 
sales  thereunder.  Notwithstanding  the  expression  referred 
to,  it  is  not  believed  that  the  court  intended  to  hold  that  a 
legal  title  to  the  lands  had  not  passed  by  the  grant  to  the 
company,  and  thus  overrule  orqualify  a  long  line  of  decisions 
announced  after  the  most  mature  consideration,  and  discredit 
the  security  which,  only  a  few  weeks  before,  congress  had  au- 
thorized by  mortgage  on  the  lands  to  raise  funds  to  construct 
the  road,  but  only  to  declare  that  the  power  of  disposition  by 
the  grantee  was  stayed  by  the  government  until  the  payment 
of  the  costs  mentioned  was  made,  and  the  right  of  the  gov- 
ernment  to  enforce  such  payment  could  not  be  defeated  by 
the  tax  laws  of  the  territory."  It  thus  appears  that  in  the 
Rockne  Case  the  plaintiS  was  the  owner  of  at  least  the  equi- 
table title  to  the  land,  and, in  the  other  case,  of  the  fee  simple, 
when  the  suit  to  remove  the  cloud  was  instituted.  The  cases 
are  not,  therefore,  in  point. 

We  hold  that  the  tax  proceedings  are  void  under  the  alle- 
gations of  the  complaint,  but  that  the  plaintiff  has  no  such  in- 
terest in  the  property  as  entitles  him  to  maintain  this  action. 
The  order  and  judgment  of  the  district  court  sustaining  the 
demurrer  are  therefore  affirmed.     All  concur. 

BaRTHOLEMEW,  J.,  having  been  of  counsel,  did  not  sit  upon 
the  hearing  of  the  above  case,  nor  participate  in  the  decision 
herein  given. 

Land  Qrant  in  PrasMnti— When  Qrant  Attache*  to  Specific  Sections  —istu- 
anca  of  Patent*. — The  grant  of  public  land  to  the  Northern  Pacific  Railroad 
Company  by  the  act  of  July  2, 1864,  13  Stat,  chap.  217.  p.  365,  was  a  grant  in 
prasettii,  in  the  nature  of  a  float  until  the  route  should  be  determined,  and, 
after  that,  attaching  to  specific  sections,  capable  of  identification,  except 
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s  which  were  specifically  reserved.  The  force  of  such  grant 
was  in  no  respect  impaired,  or  its  construction  atlccted,  by  the  provision 
in  S  4  of  thai  act  that  patents  for  the  land  should  be  issued  as  sections  of 
twenty-five  miles  of  the  road  should  be  completed  ;  but  the  company  wa* 
not  at  liberty  to  dispose  of  its  land  not  patented,  without  the  consent  of 
congress.     St.  Paul  &  Pac,  R.Co.  t-.  Northern  Pac.  R.  Co.,  139  U.  S.  i- 

Cuttnt  of  Qrant  Dapendant  on  Distance  B«tween  Tarmini — Duty  to  Construct 
Road  In  Direct  Lire.— When  the  termini  of  a  railroad  for  whose  construc- 
tion a  land  grant  is  made  are  mentioned,  the  extent  of  which  [5  dependent 
upon  the  distance  between  those  points,  the  road  should  be  constructed 
upon  the  most  direct  and  practicable  line.  St.  Paul  &  Pac.  R.  Co.  *■ 
Northern  Pac.  R.  Co.,  139  U.  S.  i. 

Right  of  Company  to  Lands  Qranted  after  Construction  of  it*  Road. — 1'h< 
line  of  the  Northern  Pacific  Railroad  through  the  state  of  Minnesota  hav- 
ing been  definitely  determined  in  accordance  with  law,  and  the  road  ''^ 
ing  been  constructed,  the  company's  right  to  the  lands  in  place  along  tw 
line  of  its  route  as  so  located,  and  to  other  lands  to  make  up  deficiencies, 
cannot  be  doubted,  unless  a  prior  right  attached  to  those  lands  under  ^ 
earlier  grant  from  congress.  St.  Paul  &  Pac.  R.  Co  v.  Northern  PaC-  **■ 
Co..  139  U.  S.  I. 

Filing  Map  showing  Definite  Location— Withdrawal  of  Land  from  S»>«  °' 
Entry— Lieu  Lands.- The  Southern  Pacific  Railroad  Company  filed  its  •"*!" 
of  definite  location  on  the  3d  of  January.  1867.  in  the  office  of  the    c^^ 
missioner  of  the  general  iand-oflice,  showing  the  present  granted  and  ^' 
demnily  limits  thereon,  which  granted  and  indemnity  limits  are  clearly."*! 
fined  in  the  act  of  congress:  and  the  indemnify  bell  is  panicularlyliin''^ 
to  specified  boundaries  outside  of  the  granted  limits.     Ne/d,  that    "^P^ 
filing  ihe  map  of  definite  location,  and  upon  the  secretary  of  the  i"*-^'''^ 
issumg  his  order  withdrawing  al!  the  lands  within  40  miles  of  the  line  " 
the  road,  the  odd  numbered  sections  both  within  the  present  granted  ^"V 
indemnity  limits  were  withdrawn  from  pre-emption,  homestead  entry  P: 
any  other  disposition  by  the  government.     Furthermore  Arfrf,  that     *^^ 
statute  itself  in  terms  provides  that  the  odd  seaions  shall  not  be  ''"•^'^ij 
sale  or  entry  or  pre-emption  other  than  to  the  company.    Congress  intc^*J*:  ^ 
to  withdraw  from  sale,  entry  or  pre-emption  all  those  lands  set  apart  wi^-v 
specifically  defined  li(fiits,  as  well  those  authorized  to  be  selected  as   ''^ 
lands,  as  those  absolutely  granted,  in  which  the  title  itself  presently  veS*-.^„ 
The  right  of  selection   indefeasible  by  pre-empt i oners  vested  upon   fi^'l^ 
the  map  of  definite  location,  and  withdrawal,  as  provided  by  the  sta^iir^^ 
although  the  title  to  the  land  itself  did  not  vest  till  the  selection.       "^^e 
secretary  of  the  interior  had  no  authority,  while  a  deficiency  eiiste"-^ 
allow  a  pre-emption  to  be  made  upon  an  odd  section  within  these  incJW^''' 
nity  limns,     while  such  deficiency  existed,  the  secretary  could  not  itlrc^S" 
open  the  odd  sections  within  the  indemnity  limits  to  pre-empcion.  ^^ 
homestead  entry.    The  right  of  selection,  in  the  company,  to  these  land, 
is  given  in  the  statute  itself,  and  the  secretary  cannot  revoke  it.    Swiih, 
ern  Pac.  R.  Co.  v.  Wiggs,  43  Fed.  Rep.  333-    ' 

Exception  of  Mineral  Land  from  Land  Grant- Meaning  of  Term  "Mlnirtt 
Land."— Where  a  grant  to  a  railroad  company  excepts  mineral  land,  iht 
term  "  mineral  land  "  means  land  known  to  be  mineral  land  when  ttn 
grant  took  effect  or  which  there  was  then  satisfactory  reason  to  be  believed 
to  be  such.     Francoeur  v.  Newhousc,  43  Fed.  Rep.  236. 

Construction  of  Part  of  Road  only— Company  Entitled  to  Proportions' P»n 
of  Qrant. — Act  Cong.  May  12,  1864,  granted  to  ihe  slate  of  Iowa,  i°'  tVv« 
purpose  of  aiding  in  the  construction  of  a  railroad  from  Sioux  City  ***  ^'he 
Minnesota  slate  line,  and  from  a  point  on  such  road  to  South  McG'^B^r. 
every  alternate  section  of  land  for  10  miles  from  such  roads  not  otherwise 
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disposed  of,  with  indemnity  for  such  disposed  of  land.  The  former  rnad 
was  built,  except  a  part  where  all  the  granted  land  had  been  previously 
sold.  Held,  that  said  road  was  only  entitled  to  such  part  of  the  grant  as 
was  proportioned  to  the  part  of  the  road  that  was  built.  Said  road  having 
been  decreed  to  be  entitled  to  only  a  moiety  of  the  land  included  in  the 
grant  to  both  roads,  it  is  entitled  to  indemnity  for  the  moiety  thus  lost. 
United  States  v,  Sioux  City  &  Pac.  R.  Co.,  43  Fed.  Rep.  617. 

Erronvous  Selection  of  Land— Conftrmation  by  Co ngreis— Right  to  Main- 
tain EJsctment. — Where,  under  a  grant  of  public  lands  to  aid  In  the  con- 
struction of  a  canal,  a  selection  is  made  of  lands  which  bad  been  appro- 
priated under  a  prior  grant,  and  so  were  not  subject  to  selection  under 
the  later  one,  a  subsequent  act  of  congress  confirming  the  lands  to  the 
canat  company  does  not  relate  back  to  the  date  of  selection  so  as  to  enable 
that  company  to  maintain  ejectment  for  the  lands  brought  before  the  pas- 
sage of  the  confirming  act.  Lake  Superior  Ship  Canai  R.  &  Iron  Co.  v, 
Cunningham,  44  Fed.  Rep,  587. 

Resorvations— Indemnity  Lands— Construction  of  Qrant  to  Wiscontin 
Central  R. Coi~Congress,  by  an  act  approved  June  3,  1856  (ii'St.  20), 
granted  to  Wisconsin,  to  aid  in  the  construction  of  "a  railroad  from  Mad- 
ison or  Columbus,  by  the  way  of  Portage  City,  to  the  St,  Croix  river  or 
lake,  between  townships  25  and  31,  and  from  thence  to  the  west  end  of 
Lake  Superior,  and  to  Bayfield,  and  also  from  Fond  du  Lac,  on  Lake  Win- 
neb^o,  northerly  to  the  state  line,  every  alternate  section  of  land  desig- 
nated b_y  odd  numbers  for  six  sections  in  width  on  each  side  of  said  roads. 
respectively,  "with  indemnity  limits  of  15  miles  from  each  road  ;  the  lands 
unsold  to  revert  to  the  United  States,  unless  the  roads  were  completed 
within  10  years.  In  ■anticipation  of  the  passage  of  that  act.  the  commis- 
sioner of  the  land-office,  Nlay  29, 1856,  directed  the  registers  and  receivers 
of  the  districts  in  which  these  lands  were  to  suspend  sales  and  locations 
until  further  orders.  This  grant  was  duly  accepted  by  the  state,  and  the 
benefit  of  it  conferred  upon  a  railroad  company.  The  map  of  definite  lo- 
cation of  the  Bayfield  branch  was  filed  July  17,  1858,  and  was  approved. 
After  the  final  location  of  that  branch,  the  commissioner  of  the  land-office 


made  an  order  withdrawing  and  reserving  from  entry  and  location  all  the 
od'd-numliered  sections,  outside  the  6  and  within  the  15  mile  indemnity 
limits  of  certain  roads,  described  in  the  act  of  1856,  excluding  the  Bayfield 
branch.  Prior  to  May  j.  1864.  nothing  had  been. done  under  the  act  of 
1856,  eiccept  to  construct  the  road  from  Portage  to  Tomah,  and  to  defi- 
nitely locate  the  Bayfield  branch.  ■  On  that  day  congress  passed  another 
act,  granting  to  the  state,  "  for  the  purpose  of  aiding  in  the  construction 
of  a  railroad  from  a  point  on  the  St,  Croix  river  or  lake,  between  town- 
ships 25  and  31,  to  the  west  end  of  Lake  Superior,  and  from  some  point 
on  the  line  of  said  railroad,  to  be  selected  by  said  state,  to  Bayfield,  every 
alternate  section  of  public  land  designated  by  odd  numbers,  for  ten  sec- 
tions in  width  on  each  side  of  said  road,  deducting  any  and  all  lands  that 
may  have  been  granted  10  the  state  of  Wisconsin,  for  the  same  purpose," 
by  the  act  of  congress  of  June  3,  1856,  "  upon  the  same  terms  and  condi- 
tions" as  are  contained  in  the  latter  act,  with  indemnity  limits  of  20  miles. 
The  second  and  third  sections  granted  to  the  state  a  Ijkc  amount  of  place 
limits,  with  like  indemnity  limits,  to  aid  in  the  construction  of  railroads, 
respectively,  from  Tomah  to  the  St.  Croix  river  or  lake,  and  from  desig- 
nated places  in  the  eastern  part  of  the  state,  in  a  northwesterly  direction 
to  Bayfield,  and  thence  to  Superior,  on  Lake  Superior.  But  its  sixth  sec- 
tion provided  :  ■'  That  any  and  all  lands  reserved  to  the  United  Slates  by 
a.ny  act  of  congress  for  the  purpose  of  aiding  in  any  object  of  internal  im- 
provement, or  in  any  manner,  for  any  purpose  whatsoever,  and  all  mineral 
lands,  be,  and  the  same  are  hereby,  reserved  and  excluded  from  the  opera- 
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tion  of  this  act.  except  so  far  as  ii  may  be  found  necessary  to  locate  the 
route  of  such  railroads  through  such  reserved  lands ;  in  which  case  the 
right  of  way  only  shall  be  granted,  subject  to  the  approval  of  the  presi- 
■dent  of  the  United  States."  13  St.  66.  The  road  described  intheihifd 
section  of  the  act  of  1S64  was  constructed  by  the  Wisconsin  Central  Rail- 
roail  Company,  and  that  company  became  entitled  to  the  benefit  of  the 
grant  made  by  that  section.  Its  road  was  definitely  located  November  10, 
1869.  The  road  extending;  from  a  point  north  of  St.  Croix  river  or  late  to 
Bayfield  belongs  to  what  IS  called  the  "Omaha  Company."  The  linesol 
that  road  and  of  the  Central  road  approach  each  other  as  they,  respect' 
ively,  approach  Lake  Superior,  so  that  the  place  limits  of  the  Central  tnad 
overlapped  the  original  I  S-mile  indemnity  limits  of  the  Bayfield  branch  o! 
the  Omaha  Company.  Those  two  companies  entered  into  an  agreemenL 
whereby  the  Central  Company  was  to  have  patents  for  all  the  lands  in  the 
overlap  lying  cast  of  the  easterly  lo-mile  limit  of  the  Bayfield  branch  of 
the  Omaha  Company,  and  north  and  east  of  the  westerly  10-mile  liniil  of 
the  Central  road,  while  the  Omaha  Company  was  to  have  all  the  other 
lands  within  the  overlap  of  the  grants.  The  Central  Company  got  patents 
from  the  state  for  al!  the  lands  situated  on  either  side  of,  and  cote rrni nous 
with,  said  completed  portions  of  its  road.  These  patents  covered  the 
lands  in  dispute,  which  are  outside  and  east  of  the  eniai^d  place  limits 
do  sections  in  width  on  each  side  of  the  Bayfield  branch),  and  within  the 
ni!e  indemnity  limits  of  that  road.  They  are  also  within  the  lo-miie 
e  limits  of  the  Central  road,  as  defined  by  the  act  of  1864.  The  Cen- 
tral Company  received  from  the  Omaha  Company  a  deed  of  release  cov- 
ering those  lands  and  others  similarly  situated.  In  18S7  the  Omaha  Com- 
pany had  a  final  adjustment  of  its  land  grant,  when  Secretary  Lamar 
ruled  (6  Dec.  Dcp.  Int.  190)  that  the  lands  within  the  original  indemnity 
limits  of  the  Bayfield  branch,  as  defined  in  the  act  of  1856,  were,  by  orders 
of  the  secretary.  "  reserved  to  the  United  States"  at  the  date  of  the  pas- 
sage of  the  act  of  1864,  and  therefore  were  not  included  in  thegranib)' 
that  act.  Upon  a  rehearing  of  that  question  before  Secretary  Noble  |io 
Dec.  Dep.  Int.  63)  the  same  ruling  was  made.  After  these  rulings,  the 
lands  here  claimed  by  the  Central  Compiiny  were  entered  under  the  home- 
stead and  pre-emption  laws  of  the  United  States,  and  patented  to  the  de- 
fendant. Hi-lil  {t)  Thepurposeof  the  act  of  1864  was  to  break  the  con. 
tinuity  of  the  original  line  from  Tomah.  via  St.  Croix  river  or  lake,  to  the 
west  end  of  Lake  Superior  and  to  Bayfield,  and  to  devote  to  the  construc- 
tion of  separate  and  distinct  portions  of  that  line  an  increased  quantity  of 
lands  beyond  the  amount  granted  by,  or  which  could  have  been  made 
available  under  the  act  of  1856.  (2}  The  act  of  1864  did  not  whollydis- 
place  the  act  of  1856.  and  make  an  entirely  new,  independent  grant  as  of 
its  date  of  the  place  lands  to  the  extent  of  10  full  sections  in  width  on  each 
side  of  the  particular  roads  therein  mentioned,  with  indemnity  limits  of 
20  miles,  but.  in  legal  effect,  granted  4  additional  sections  in  width  of 
place  lands,  with  indemnity  limits  enlarged  from  1 5  to  20  miles,  and  con- 
firmed the  previous  grant  of  6  sections  in  width  of  place  lands,  with  IS 
miles  indemnity  limits ;  in  other  words,  as  to  the  Bayfield  road,  it  con- 
verted 4  miles  of  the  original  indemnity  limits,  as  defined  in  the  act  of 
1856,  into  place  limits,  and  added  5  miles  on  each  side  of  the  place  limits, 
thus  enlarged,  to  the  indemnity  limits,  leaving  untouched  in  all  other 
respects  the  original  grant  of  lands  for  that  road.     (3)  Except  as  to  that 


part  of  the  indemnity  lands  converted  by  the  first  section  of  the  act  of 
i86j,  into  place  lands  of  the  Bayfield  road,  the  orders  of  the  secretary 
of  trie  interior,  made  prior  to  that  year,  withdrawing  from  sale  and  lo- 


cation for  the  benelil  of  that  road  its  entire  indemnity  lands,  \ 
abrogated  or  annulled  by  that  aa.  congress  not    intending  to  deprive 
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the  BayAeld  road  of  any  part  of  the  original  indemnity  lands.  (4)  The 
lands  within  the  original  indemnity  limits  oF  the  Baytield  road,  em- 
braced in  the  withdrawals  from  sale  and  location  by  the  secretary  of  the 
interior,  prior  to  the  passage  of  the  act  of  1S64,  were  not  granteo  by,  but 
were  excluded  from  the  operation  of.  that  act,  because,  within  its  meaning, 
and  according  to  the  decisions  of  the  supreme  court,  they  had  been,  and 
then  were,  by  reason  of  such  withdrawals, "  reserved  to  the  United  States." 
(5)  Although  the  object  of  such  withdrawals,  namely,  to  supply  deficien- 
cies in  the  place  limits  of  the  Baytield  road,  was  fully  satisfied  by  the  ad- 
justment made  with  the  Omaha  Company  of  the  grant  for  the  benefit  of 
that  road,  the  lands  so  withdrawn,  although  falling  within  the  outer  lines 
of  the  place  limits  of  the  Central  road,  did  not  become  the  property  of 
the  Central  Company,  because,  having  been  "reserved  to  the  United 
States"  prior  to  1864.  they  were  excluded  altogether  from  the  operation 
of  that  act,  and  could  not  be  brought  under  it  by  reason  of  their  not  being 
finally  needed  for  the  Bayfield  road.  (6)  The  agreement  between  the 
Omaha  and  Central  Companies,  and  the  deed  of  release  from  the  former 
to  the  latter  company,  was  of  no  avail,  as  against  the  United  States,  be- 
cause the  Omaha  Company  acquired  no  legal  interest  in  the  lands  in  dis- 
pute which  it  could  transfer  to  the  other  company,  the  lands  never  having' 
been  selected  and  set  apart  by  the  land  department  for  the  Bayfield  road. 
Until  indemnity  lands  are  so  specially  selected  and  set  apart,  the  title  and 
right  of  property  therein  remains  in  the  United  States.  Wisconsin  Cen- 
tral R.  Co.  V.  Forsythe.  4.3  Fed.  Rep.  867. 

Company  Entitled  to  Full  Amount  of  Land  Qranted. — The  act  of  congress 
of  July  27,  1866,  granting  lands  to  the  Southern  Pacific  Railroad  Com- 
pany, was  a  grant  of  quantity ;  and  the  grantee,  upon  accepting  the  grant, 
filing  its  map  of  location  and  building  and  equipping  its  road  in  the  time 
and  manner  prescribed  by  the  ai^t,  was  entitled  to  its  full  complement  of 
land  to  the  amount  of  10  alternate  sections  per  mile  on  each  side  of  the 
road  so  constructed,  provided  the  same  could  be  found  either  within  the 
specified  present  grant,  or  indemnity  limits.  Southern  Pac.  R.  Co.  v. 
WiKgs,  43  Fed.  Rep.  333. 

Excaptionain  Grant  ofSubMquentQranUPrlortO  Deflnita  Location  of  Road. 
— The  exception,  in  the  grant  to  the  Northern  Pacific  Railroad  Company, 
of  all  subsequent  grants  prior  to  the  definite  location  of  its  road,  was  not  in- 
tended to  cover  other  grants  tor  the  construction  of  roads  of  a  similar  char- 
acter.    St.  Paul  &  Pac.  R.  Co.  -v.  Northern  Pac.  R.  Co.,  139  U.  S.  I. 

Interact  in  Granted  Lands  not  Acquired  after  Withdrawal  from  Sala. — After 
the  withdrawal  from  sale  or  preemption  of  the  granted  odd  sections,  no  in- 
terest in  the  granted  lands,  adverse  to  the  rights  of  the  company,  could  be 
acquired  by  special  legislative  declaration,  nor.  indeed,  in  the  absence  of 
its  announcement,  after  the  general  route  was  fixed.  St.  Paul  &  Pac.  R. 
Co.  1'.  Northern  Pac.  R.  Co.,  139  U.  S,  1. 

Land  Procured  by  Company  for  Finished  Sections  Although  Entire  Road  it 
not  Completed — fn  St.  Paul  &  Pac.  R.  Co.  v.  Northern  Pac,  R.  Co.,  139  U. 
S.  I,  it  was  held  that  in  order  for  the  Northern  Pacific  Railroad  Company 
to  secure  land  granted  it  in  the  sections  through  which  its  road  was  Kn- 
ished.  it  was  not  necessary  that  tiie  road,  throughout  its  whole  length, 
should  be  fixed ;  but  the  general  purpose  of  tne  act  was  accomplished  if 
such  reasonable  portions  of  the  general  route  were  located  as  would  intel- 
ligently guide  the  officers  of  the  Land  Department  with  reference  to  the 
patents  to  be  issued  for  lands  intended  for  the  company. 

Satections  of  Sufficiency  Lands  by  Railroad  Company— f)«latlon  back   of 
Title — Action  againttTrespatsBrt. — Where  an  act  of  congress  granting  lands    , 
to  ihe  state  of  Wisconsin  in  aid  of  railroads  provided  that  it  should  be  law- 
ful for  agents  appointed  by  the  railway  company  entitled  to  the  grant  to 


byGoogle 


4S8  JACKSON  V.  LA  MOURE  COUNTY.  [VOL  46 

select,  subject  to  the  approval  of  the  secretary  of  the  interior,  !rom  the  pub- 
lic landa  of  the  United  Stales.  "  deficiency  '  lands  within  certain  definoJ 
indemnity  limits,  Ae/J,  that  the  issuance  of  a  patent  by  the  United  States 
directly  to  the  railway  company  for  lands  so  selected  by  an  agent  of  tbe 
company  was  evidence  that  the  company  had  complied  with  all  the  con- 
ditions o(  the  f;rant.  and  was  entitled  to  the  lands  described  therein,  imd 
that  the  title  passed  from  the  United  Slates  at  the  date  thereof.  Anil 
where  it  appeared  that  after  certain  deficiency  lands  had  been  earned  tif 
the  railway  company,  and  had  been  so  selected  and  duly  certified  to  the 
general  land-ofhce,  but.  prior  to  the  issuance  of  the  patent,  timber  bad 
been  wrongfully  cut  and  removed  therefrom  by  trespa^rs.  Aeld,  that  ih' 
title  acquired  by  the  patent  must  be  held  10  relate  back  to  the  selection^ 
the  land,  so  as  to  save  to  purchasers  to  whom  the  lands  had  been  g'?*'!^. 
by  the  company,  before  the  trespasses,  a  right  of  action  for  the  titn^f 
wrongfully  removed  from  the  land,  or  its  value.  Musser  *.  McRae,  44 
Minn.  343. 

Conditions  Impoiedon  LandOrant — AccaptancebyCompuny— <Ralinquiih. 
ment  of  Claim  to  Land  Settled  upon. — When  a  statute  extends  the  time  lor 
the  completion  of  a  land  grant  railroad,  upon  the  condition  of  saving  and 
securing  to  actual  settlers  and  their  grantees  on  any  of  the  granted  lands 
their  rights  in  all  respects  the  same  as  if  said  lands  had  never  been  granted 
to  aid  in  the  construction  of  said  lines  of  railroad,  and  the  company  asserts 
and  continues  to  assert  and  exercise  ownership  over  the  road  and  other 
property,  after  the  expiration  of  the  time  for  completing  the  road,  to  the 
same  extent  as  previously,  it  will  be  presumed,  in  the  absence  of  proof  to 
the  contrary,  that  the  company  has  accepted  the  conditions  imposed,  and 
that  it  has  relinquished  all  claim  to  the  lands  thus  settled  and  occupied. 
Si.  Paul.  Minneapolis  &  M.  R.  Co.  v.  Greenalgh,  139  U.  S.  19. 

Land  Qranted  to  Territory  of  Mlnnaiota  and  to  State  of  Minnesota^ When 
Qrantt  Took  Effect. — The  grant  of  lands  to  the  Territory  of  Minnesota  by 
the  act  of  March  3.  1857.  1 1  Stai.  195.  chap,  99,  and  the  grant  to  the  stale 
of  Minnesota  by  the  act  of  March  3,  1865,  13  Stat.  526,  chap.  105,  were 
grants  in  pr<esettti.  and  took  effect  by  relation  upon  the  sections  of  land  as 
of  the  date  of  the  grant,  when  the  railroads  were  definitely  located,  both 
as  to  so  much  of  the  grants  as  was  found  within  the  limits  of  the  state  of 
Minnesota  as  defined  oy  the  act  admitting  it  as  a  state,  and  as  to  so  much 
thereof  as  was  within  the  limits  of  the  Territory  of  Minnesota  under  the 
territorial  organization  of  1857,  but  was  not  within  the  limits  of  the  sute 
when  admitted  as  a  state.  St.  Paul,  M.  &  M.  R.  Co.  v.  Phelps,  137  U.  S, 
528 

Orant  of  Land  to  State  In  aid  of  Railroad— Landt  Outside  of  State— Polrc|r 
of  United  States.— It  cannot  be  safely  asserted  that  it  has  been  the  general 
policy  of  the  United  States  government  to  restrain  a  grant  of  land  made  to 
a  state  in  aid  of  railways,  to  lands  within  such  stale,  when  a  part  of  the 
line  of  road  extends  into  one  of  the  territories,  where  the  language  of  a 
series  of  statutes  Is  dubious,  and  open  to  different  interpretations,  the  con- 
struction put  upon  them  by  the  Executive  Department  charged  with  their 
execution  has  great  and  generally  controlling  force  with  this  court;  but 
where  a  statute  is  free  from  all  ambiguity,  the  letter  of  it  is  not  to  be  dis- 
regarded in  favor  of  a  presumption  as  to  the  policy  of  the  government 
even  though  it  mav  be  ihe  settled  practice  of  the  department.  St.  P^ui, 
M.  &  M.  R.  Co.  V.  Phelps.  137  U.  S.  528. 

Grant  of  Lands  to  Territorial  Corporation —Part  of  Territory  SubOT"*™) 
Becoming  State.  —Congress  may  authoriie  a  territorial  corporation  to  con- 
struct a  railroad  in  a  territory,  and  may  make  land  grants  in  aid  ''^^I™' 
which  will  be  valid  after  a  part  of  the  territory  becomes  a  state.  St.  "'"■ 
M.  &  M.  R.  Co.  ».  Phelps.  137  U.  S.  528. 
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Grant  to  SUta  in  Aid  of  flkilroadt — Sal«  by  Railroad  without  Autliority— 
Ratification. — Under  the  Acts  ol  Congress  granting  public  iands  in  Ala- 
bama in  aid  of  railroads  (U.S.  Stat,  at  Large,  Vol.  11,  p.  17  ;  16  /rf.45),  the 
legal  title  to  the  lands  was  vested  in  the  state  as  trustee,  for  the  purposes 
mentioned,  and  might  be  conveyed  by  it  to  several  railroad  companies, 
subject  to  the  restrictions  imposed  by  the  act  of  congress ;  but,  having  con- 
veyed the  lands  subject  to  these  restrictions,  which  gave  a  conditional 
right  of  sale,  the  state  could  not  ratify  and  sanction  a  sale  made  in  viola- 
tion of  those  conditions,  nor  has  it  done  so  in  regard  to  the  lands  acquired 
the  Alabama  &  Chattanooga  Railroad  Company,  some  of  which  were 
:rwards  sold  by  the  agents  of  that  company  without  authority;  and 
sub- purchasers  of  those  lands,  being  sued  by  the  railroad  trustees,  cannot 
enjoin  the  action  in  equity  on  the  Ground  that  the  purchase  money  paid 
was  used  in  completing  the  road.     Miller  v.  Swann  &  Biliups,  89  Aia.  631. 

Sama^Trantfer  by  State  to  Wrong  Company — Constructive  Fraud — Limi- 
tation of  Action.^ Where  a  railroad  company  has  complied  with  an  act  of 
congress  grating  land  to  the  state  of  Minnesota  for  railroad  purposes,  and 
with  the  state  law  transferring  the  grant  to  it,  a  transfer  by  the  state  to 
another  company  is  a  constructive  fraud,  as  the  lands  are  held  by  the  state 
in  trust  for  the  former  company  ;  and  an  action  to  recover  such  lands  is 
not  governed  by  Gen.  St.  Minn.,  chap.  66,  tit.  2,  $  6,  subd.  7,  which  speci- 
fies the  period  of  limitation  for  "actions  to  enforce  a  trust  or  compel  an 
accountmg,"  but  by  subd.  6,  which  relates  to  actions  "  for  relief  on  the 
ground  ot  fraud,"  and  specifics  that  the  cause  of  action  shall  not  be  deemed 
to  have  accrued  until  a  discovery  of  the  fraud.  Sage  v.  St.  Paul,  Still- 
water &  T.  F.  R.  Co., 44  Fed.  Rep.  817. 

Ejectment  by  Party  deriving  Title  from  Railroad  Company  againtt  Prior 
Occupant* — What  must  be  Shown. — In  ejectment  by  one  deriving  title  from 
a  railroad  company  to  lands  granted  it  by  congress  and  for  which  no 
patent  has  been  issued,  where  the  defendant  is  in  actual  possession,  the 
plaintiff  must  prove  compliance  by  the  railroad  company  with  the  require- 
ments of  the  act.  and  that  the  land  in  controversy  is  not  within  its  excep- 
tions.  Corinne  Mill,  Canal  &  Stock  Co.  v.  Johnson  (Utah.  June  5,  rSgi). 
36  Pac  Rep.  922. 

Grant  of  Land  by  City —Designation  of  Use — Compliance  with  Termt, — 
Where  land  was  granted  to  a  railroad  company,  so  long  as  the  same  should 
be  used  "  for  shops,  depots,  and  other  conveniences  and  fixtures  necessary 
for  said  company,"  and  the  only  use  made  of  the  land  was  the  building 
and  maintenance  thereon  of  a  track  or  tracks  for  the  purpose  of  conveying 
freights  to  private  parties,  the  storage  of  cars,  and  other  like  uses,  this 
would  not  be  a  compliance  by  the  company  with  the  terms  ol  the  grant. 
Georgia  R.  &  B.  Co.  v.  Mayor,  etc.,  of  Macon  (Georgia,  Feb.  J,  1891),  13 
S.  E.  Rep.  21. 

Same — Action  by  City  against  Company  succeeding  Qrantee-— The  city  of 
Macon  granted  to  the  M.  R.  Co.,  certain  lands  to  be  used  for  a  certain  pur- 
pose. The  condition  of  the  grant  was  never  complied  with.  The  M.  & 
A.  R.  Co.  was  the  legal  successor  of  the  M.  R.  Co..  and  took  possession 
of  a  portion  of  the  land  and  built  and  used  tracks  thereon,  but  did  noth- 
ing more.  The  G.  R.  &  B.  Co.  afterwards  took  possession  of  the  land. 
The  title  of  the  land  was  in  the  city,  except  so  far  as  it  might  be  affected 
by  the  terms  of  the  grant.  NeM.  that  the  city  was  entitled  to  recover  the 
land  from  the  G.  R.  &  B.  Co.,  as  a  mere  wrongdoer,  unless  it  showed  some 
right  to  hold  under  the  M.  &  A.  R.  Co.,  or  if  it  did  show  such  right,  then 
the  city  was  entitled  to  recover  for  want  of  compliance  with  the  terms  of 
the  grant,  and  in  either  event  no  demand  was  necessary  as  a  condition 
precedent  to  the  city's  bringing  its  action  for  the  land.  Georgia  R.  &  B. 
Co.  V.  Mayor,  etc.,  of  Macon  (Georgia,  Feb.  2,  1891),  13  S.  E.  Rep.  21. 
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Grant  by  City  of  Land  undar  Water — Obstruction  of  Rivar  Front  of  AdiacMt 
Ownan. — The  construction  by  the  Hudson  R.  Co.  of  its  railroad. along  tiie 
Huflson  river  upon  land,  partly  under  water,  conveyed  to  it  for  that  pur- 
pose by  owners  of  the  adjoining  uplands  fronting  on  the  river,  did  not  au- 
thorize a  grant  to  that  company  of  lands  ilnder  water  beyond  its  railroad, 
under  Rev.  St.  N,  Y.  {7th  Ed.)  p.  573,  $  67.  which  forbids  grants  of  lands 
under  water  "  to  any  person  other  than  the  proprietor  of  the  adjacent  land." 
The  title  of  that  company  under  such  a  grant  to  it.  as  against  a  subse- 
quent grant  of  the  same  lands  to  the  owners  of  the  adjacent  upland,  is  good 
only  within  the  purposes  of  the  company's  charter;  and  such  owners  may 
recover  damages  for  the  cutting  off  of  their  means  of  access  from  their 
uplands  to  the  river.  Rumsey  v.  New  York  &  New  England  R.  Co.  (New 
York.  Dec.  2.  1890),  25  N.  E.  Rep.  1080, 

Grant  of  Right  of  Way  through  Public  Land— Inttrast  Acquired— Right  of 
Company  to  Poueiiion.^The  Act  of  Congress  of  July  1.  1S62,  granting  to 
the  Central  Pacific  Company  a  right  of  way  two  hundred  feet  in  width  on 
each  side  of  its  road,  did  not  grant  a  mere  easement  for  the  construction 
and  operation  of  its  road,  but  operated  as  a  special  grant  of  land,  and 
conclusive  legislative  determination  of  the  reasonable  and  necessary  qi 
tity  of  land  to  be  dedicated  to  this  pubic  use,  and  gave  to  the  grantee 
exclusive  right  to  the  possession  of  all  the  land  embraced  in  tne  grant  o< 
such  right  of  way:  and  the  railroad  company  may  maintain  an  aaion  ~' 
ejectment  to  recover  possession  of  the  whole  of  the  four  hundred  feet 

f  ranted,  although  only  occupying  a  small  portion  thereof  for  its  roadbed. 
he  right  of  such  railroad  company  to  recover  the  land  so  granted  is  " 
affected  by  the  (act  that  it  ofltered  to  lease  to  defendant  the  parcel  in  ois- 
pute,  as  the  defendant  had  no  right  to  inclose  or  occupy  the  land  without 
permission  of  the  railroad  company.  Southern  Pacific  R.  Co.  v.  Burr,  S6 
Cal.  379. 


Oregon  &  California  R.  Co. 
(tsp  United  States,  66j.) 

Land  Grant— Condition  Subsequent— How  Forfeiture  takes  Effect. — The 

provision  in  an  act  of  congress  granting  land  to  a  railroad  company  (Act 
of  July  25,  1866. 14  St.  239,  chap.  242.  S  8.)  that  in  case  the  company  should 
fail  to  complete  its  road  on  or  before  a  certain  time  the  "  act  shall  be  null 
and  void  "  and  all  lands  not  conveyed  by  patent  at  the  date  of  such  failure 
shall  revert  to  the  United  States,  is  a  condition  subsequent,  of  which  only 
the  United  States  can  take  advantage,  and  no  forfeiture  takes  effect  with- 
out some  action  on  their  part. 

Water  Right  through  Public  Lands— Prior  Grant  of  Land  to  Railroad  Com- 
pany!— One  who  acquires  a  right  to  a  water  ditch  and  water  right  over  pub- 
lic lands  under  the  Act  of  Congress  of  July  26,  1866,  but  after  the  grant  of 
a  right  of  way  to  a  railroad  company,  takes  such  right  subject  to  the  prior 
right  of  the  railroad  company,  and  cannot  recover  the  damages  that  may 
be  necessarily  occasioned  to  him  by  its  entry  on  the  right  of  way  granted 

Same— Conveyance  by  Owner  of  Water  Right  to  Railroad— Estoppel  ^ 
Company  to  Deny  hit  Title.— Plaintiff  constructed  a  ditch,  under  the  above 
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statute,  over  lands  granted  by  congress  to  a  railroad  company.  The  com' 
pany  under  a  misapprehension  of  its  legal  rights  accepted  a  deed  of  the 
right  to  construct  us  road  over  such  person's  ditch,  and  paid  him  therefor. 
The  deed  was  granted  on  condition  that  the  ditch  should  not  be  impaired 
or  destroyed.  After  the  construction  of  the  road  plaintiff  sued  the  com- 
pany for  so  constructing  its  road  as  to  permanently  obstruct  and  destroy 
ihe  ditch.  Hdd,  that  the  railroad  company  byaccepting  the  deed  was  not 
estopped  from  denying  the  title  of  the  owner  to  the  ditch,  or  from  asserting 
the  invalidity  of  the  covenant  into  which  it  had  inadvertently  entered. 
Affirming  24  Am.  &  Eng.  R.  Cas,  127. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Oregon. 

This  was  an  action  originally  begun  in  the  state-court  for 
Jackson  county.  Or.,  and  removed  to  the  circuit  court  of  the 
United  States  upon  the  petition  of  the  defendant,  upon  the 
ground  that  the  case  involved  the  validity  of  conflicting 
grants  of  land  from  the  United  States.  The  plaintiS  sued 
to  recover  for  damages  to  a  water-ditch  and  water-right,  oc- 
casioned by  the  construction  of  the  defendant's  road.  His 
complaint  alleged,  in  substance,  that  on  the  3d  of  September, 
1883,  he  was  the  owner  of  an  undivided  half  of  a  certain 
water-ditch  and  water-right  on  the  south  side  of  Rogue  river, 
in  Jackson  county,  and  in  lawful  possession  of  the  same,  aj 
tenant  in  common  with  one  Daniel  Fisher;  that  upon  this 
day  the  plaintiff  and  Fisher,  for  the  consideration  of  $250 
paid  to  them, executed  a  deed  to  defendant  of  aright  to  con- 
struct  and  operate  its  railroad  and  telegraph  line  across  the 
said  water-ditch,  but  upon  condition  that  it  should  not  in  any 
way  destroy  or  injure  the  same,  or  obstruct  their  use  and  en- 
joyment of  it  as  a  means  of  conveying  water  through  the 
same;  and  that  the  defendant  accepted  the  deed,  received 
possession  of  the  water-ditch,  and  constructed  its  railroad  and 
telegraph  line  across  the  same,  but  in  such  a  manner  as  to 
permanently  obstruct  and  destroy  it,  and  render  it  impossible 
to  use  it  for  the  conveyance  of  water,  and  refused  to  make 
any  compensation  to  the  plaintiff  for  his  interest  therein. 

The  answer  of  the  defendant  in  substance  denied  the  own- 
ership'of  plaintiff  and  Fisher  in  any  portion  of  the  water-ditch 
or  water-right  alleged  to  have  been  destroyed  by  the  defend- 
ant, and  denied  their  lawful  possession  thereof.  It  further 
denied  thaf  the  deed  set  forth  in  the  complaint  contained  any 
condition  whatever,  or  that  defendant  ever  assented  to  any 
condition  connected  with  such  deed,  or  received  possession 
of  the  ditch  under  this  deed:  and  alleged  as  a  separate  de- 
fense to  the  complaint  that  it  was  incorporated  to  construct 
and  operate  a  railroad  and  telegraph  line  from  Portland,  in 
Oregon,  and  running  thence  southerly  through  the  Willa- 
mette, Umpqua,  and  Rogue  river  valleys  to  the  California 
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line  on  the  southern  boundary  of  Oregon,  That  by  section 
3  of  an  act  of  congress,  approved  July  25,  1866,  there  was 
granted  to  it  a  right  of  way  through  the  public  lands  of  the 
United  States,  to  the  extent  of  100  feet  in  width  on  each  side 
of  the  said  railroad  where  it  might  pass  through  such  lands. 
That  the  lands  through  and  over  which  the  portion  of  the 
said  water-ditch,  alleged  to  have  been  injured  by  defendant, 
was  constructed  and  is  situated,  were  at  the  date  of  said  act 
public  lands  of  the  United  Stales,  over  and  upon  which  the 
defendant  had  the  right,  by  virtue  of  the  grant  made  in  that 
act,  to  locate  its  right  of  way  and  construct  its  railroad  and 
telegraph  line.  That  in  locating  said  right  of  way  and  con- 
structing said  road  it  became  necessary  for  the  defendant 
to  appropriate  to  its  use  lOO  feet  in  width  on  each  side  of  its 
road,  through  and  over  which  said  land  a  portion  of  said 
water-ditch  alleged  to  have  been  injured  by  defendant  was 
located  and  constructed,  and  that  the  defendant  did  accord- 
ingly locate  its  right  of  way  over  the  ground  through  which 
the  water-ditch  was  dug,  and  constructed  its  road  over  such 
right  of  wav;  and  that  any  injury  which  may  have  been  done 
to  said  ditch  was  done  in  the  course  of  such  construction. 

The  answer  further  alleged  that  on  May  17,  1879,  the  said 
Daniel  Fisher  attempted  to  appropriate  to  his  own  use,  under 
the  mining  laws  of  the  United  States,  a  portion  of  said  right 
of  way,  and  constructed  thereon  the  said  ditch  ;  that  the  only 
claim  of  right  ever  made  bv  Fisher  to  locate  and  dig  that  por- 
tion of  such  ditch  was  obtained  by  virtue  of  his  pretended 
compliance  with  certain  provisions  of  the  mining  laws;  that 
he  had  no  other  interest  or  ownership  in  such  land  than  the 
right  so  acquired,  and  plaintiff's  only  interest  therein  was  ac- 
quired  underand  through  said  Fisher;  and  that  defendant  look 
nothing  by  the  deed  mentioned  in  the  complaint,  as  it  then 
owned,  by  virtue  of  the  said  grant  of  the  United  States,  all 
the  rights  and  property  pretended  to  be  conveyed  by  said 
deed,  and  never  received  any  consideration  whatever  for  the 
sum  alleged  to  have  been  paid  by  it  for  such  pretended  con- 
vevance. 

To  this  separate  defense  in  the  answer  the  plaintiff  de- 
murred, upon  the  grounds  (i)  that  it  did  not  state  facts  su'' 
ficient  to  constitute  a  defense  ;  (2)  that  the  facts  stated  in  t^^ 
complaint  estopped  the  defendant  from  setting  up  the  righ^ 
of  way  mentioned  in  such  defense,  or  any  benefit  under  ^"^ 
congressional  grant  of  the  right  of  way  of  July  25,  1866,  sej 
forth  in  such  defense;  (3)  that  the  defendant  had  forfeit^" 
and  lost  all  its  right  under  such  grant  over  the  land  "''^'j 
the  ditch  was  situated  by  its  failure  to  complete  its  railrj'^" 
on  or  before  the  1st  day  of  July,  1875.  and  had  at  no  tiH"' 
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since  owned  any  right  or  interest  in  such  land  or  right  of 
way  over  the  same. 

The  court  below  overruled  the  demurrer  in  an  opinion  re- 

Eorted  in  24  Am.  &  Eng.  R.  Cas.  127,  11  Sawy.  479,  26  Fed. 
Lep.  586,  and  the  plaintiff  not  desiring  lo  plead  further,  en- 
tered a  final  judgment  in  favor  of  the  defendant,  to  reverse 
which  the  plaintiff  sued  out  this  writ  of  error. 
John  H.  Mitchell,  for  plaintiff  in  error. 
C.  H.  Tweed,  and  /.  Hubley  Askton,  for  defendant  in  error. 

Brown,  J. — Two  questions  are  presented  by  the  record  in 
this  case :  First,  whether  the  defendant  lost  the  power  to  take 
possession  of  its  right  of  way  by  its  failure  to  con- 
struct its  road  within  the  time  limited  by  the  acts  <l««rtiwi» 
of  congress;  and,  second,  whether  it  is  estopped  to  '"'*° 
claim  that  it  took  nothing  under  its  deed  from  the  plaintiff, 
and  may  set  up  a  separate  and  independent  title  in  itself, 

I.  By  section  2  of  an  act  of  congress  approved  July  25, 
1886,  entitle.d  "  An  act  granting  lands  to  aid  in  the  construc- 
tion of  a  railroad  and  telegraph  line  from  the  Cen- 
tral Pacific  Railroad  in  California  to  Portland,  in  i^d.''""'' 
Oregon,"  (14  St.  239,)  there  was  granted  to  such 
company  organized  under  the  laws  of  Oregon,  as  the  legis- 
lature of  said  state  should  thereafter  designate,  to  aid  in  the 
construction  of  its  road,  "every  alternate  section  of  public 
land,  not  mineral,  designated  by  odd  numbers,  to  the  amount 
of  twenty  alternate  sections  per  niile,"  not  otherwise  disposed 
of  by  the  United  States,  with  the  right  to  select  from  the  odd 
sections,  within  10  miles  beyond  the  limits  of  the  granted 
lands,  other  lands  in  lieu  of  any  which  might  have  been  so 
disposed  of  prior  to  the  location  of  the  line ;  and  by  section 
3  there  was  granted  to  it  the  right  of  way  through  the  public 
lands,  to  the  extent  of  100  feet  in  width  on  each  side  of  said 
railroad,  where  it  might  pass  over  the  public  lands,  including 
all  necessary  grounds  for  stations,  etc. 

By  §  6  the  companies  were  required  to  file  their  assent  to 
the  act  within  one  year ;  to  complete  the  first  20  miles  within 
■  two  years,  and  at  feast  20  miles  in  each  year  thereafter,  and 
the  whole  on  or  before  the  ist  of  July,  1875. 

Section  8  provided  that  in  case  the  company  should  not 
complete  the  same  as  provideji  in  §  6,  "  this  act  shall  be  null 
and  void,  and  all  the  lands  not  conveyed  by  patent  to  said 
company  or  companies,  as  the  case  may  be,  at  the  date  of  any 
such  failure,  shall  revert  to  the  United  States;"  butby  a  sub- 
sequent act  of  June  25,  1868,(15  St.  80,)  the  time  for  complet- 
ing the  road  was  extended  to  July  i,  1880. 

That  the  company  did  not  complete  its  road  by  the  time  lim. 
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ited  by  act  of  1868,  namely  July  i,  1880,  is  conceded  by  both  par- 
ties, and  is  evident  from  the  fact  that  the  defendant  took  this 
deed  from  the  plaintiS  on  December  3,  1883,  wherein,  for  the 
consideration  of  $250,  it  was  agreed  that  the  defendant  might 
enter  upon  plaintiff's  water  ditch,  and  construct  and  operate  its 
railroad  and  telegraph  line  over  the  same.  Indeed,  it  appears 
to  have  been  a  matter  of  such  common  knowledge  in  the  state 
of  Oregon  that  the  road  was  not  constructed  until  after  1880 
that  the  court  below  was  inclined  to  take  judicial  notice  of  the 
fact. 

The  act  making  the  grant  in  aid  of  this  road  does  not,  in  its 
words  of  conveyance,  differ  materially  from  a  large  number 
of  similar  acts  passed  by  congress  in  aid  of  the  con- 
F«rftitiiK-  struction  of  roads  in  different  parts  of  the  west, 
piiiirvto  which  have  been  considered  by  this  court  as  taking 
»UblirT  effect  ui  prmsenti,  although  the  particular  lands  to 
NTKitiM.  which  the  grant  is  applicable  remain  to  be  selected 
and  identihed  when  the  road  is  located,  and  the 
map  is  tiled  with  the  secretary  of  the  interior.  The  act  then 
operates  as  a  grant  of  all  odd  numbered  sections  within  the 
limits,  except  so  far  as  they  may  have  been  in  the  meantime 
"granted,  sold,  reserved,' occupied  by  homestead  settlers, 
pre-empted,  or  otherwise  disposed  of."  And  in  all  the  cases 
in  which  the  question  has  been  passed  upon  by  this  court,  the 
failure  to  complete  the  road  within  the  time  hmited  is  treated 
as  a  condition  subsequent,  not  operating  ipso  facto  as  a  revo- 
cation of  the  grant,  but  as  authorizing  the  government  itself 
to  take  advantage  of  it,  and  forfeit  the  grant  by  judicial  pro- 
ceedings, or  by  an  act  of  congress,  resuming  title  to  the  lands. 
Thus,  in  Schulcnberg  v.  Harriman,  21  Vvall.  44,  the  act  of 
congress  granting  the  lands  provided  in  what  manner  the 
sales  should  be  made,  and  enacted  that  if  the  road  were  not 
completed  within  10  years  no  further  sales  should  be  made, 
and  the  lands  should  revert  to  the  United  States.  That  was 
decided  to  be  no  more  than  a  provision  that  the  grant  should 
be  void  if  thecondition  subsequent  were  not  performed.  Said 
>fr.  Justice  Field  in  that  case:  "  It  is  settled  law  that  no 
one  can  take  advantage  of  the  non-performance  of  acondition 
subsequent  annexed  to  an  estate  in  fee  but  the  grantor  or  his 
heirs,  or  the  successors  of  the  grantor  if  the  grant  proceed 
from  an  artificial  person  ;  and,  it  they  do  not  see  fit  to  assert 
their  right  to  enforce  a  forfeiture  on  that  ground,  the  title  re- 
mains unimpaired  in  the  grantee.  *  *  *  And  the  same 
doctrine  obtains  where  the  grant  upon  condition  proceeds 
from  the  government ;  no  individual  can  assail  the  title  it  has 
conveyed  on  the  ground  that  the  grantee  has  failed  to  perform 
the  conditions  annexed."     The  doctrine  of  this  case  was  ap- 
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proved  and  reapplied  to  a  similar  grant  to  the  St.  Joseph  & 
Denver  City  Railroad,  in  VanWyck  v.  Knevals,  106  U,  S.  360, 
ID  Am.  &  Eng.  R.  Cas.  664.  In  St.  Louis,  1.  M.  &  S.  R.  Co. 
zf.  McGee,  115  U.  S.  469,  473,  26  Am.  &  Eng.  R.  Cas.  525,  it 
was  said  by  Chief  Justice  Waite  to  have  been  often  decided 
"  that  lands  granted  by  congress  to  aid  in  the  construction  of 
railroads  do  not  revert  after  condition  broken  until  a  forfeit- 
ure has  been  asserted  by  the  United  States,  either  through 
judicial  proceedings  instituted  under  authority  of  law  for  that 
purpose,  or  through  some  legislative  action  legally  equivalent 
to  a  judgment  of  office  found  at  common  law.  "  Legislation 
to  be  sumcient  must  manifest  an  intention  by  congress  to  re- 
assert title  and  to  resume  possession.  As  it  is  to  take  the 
place  of  a  suit  by  the  United  States  to  enforce  a  forfeiture, 
and  judgment  therein  establishing  the  right,  it  should  be  di- 
rect, positive,  and  free  from  all  doubt  or  ambiguity."  The 
manner  in  which  this  forfeiture  shall  be  declared  is  also  stated 
in  United  Slates  v.  Repentigny,  5  Wall,  ^i  i,  267  ;  Farnsworth 
v.  Minnesota  &  Pac,  R.  Co.,  92  \J.  S.  49,  66;  McMicken  v.  U, 
S,,  97  U.  S.  204,  217. 

An  effort  is  made  to  distinguish  this  case  from  Schulenberg 
v.  Harrimau,  in  the  fact  that  the  act  not  only  declares  that 
the  lands  "  shall  revert  to  the  United  States,"  but  that  the  act 
itself  "shall  be  null  and  void,"  from  which  it  is  argued  that  it 
was  the  intention  of  congress  that  the  failure  to  complete  the 
road  should  operate  ipso  facto  as  a  termination  of  all  right  to 
acquire  any  further  interest  in  any  lands  not  then  patented. 
It  is  true  that  the  language  of  this  statute  differs  somewhat 
from  that  ordinarily  employed  by  congress  in  connection  with 
similar  grants;  but  the  declaration  that  the  lands  "shall  re- 
vert to  the  United  States"  is  practically  equivalent  to  a  dec- 
laration that  the  act  granting  such  lands  shall  cease  to  be 
operative  if  the  company  fail  to  complete  its  road  within  a 
specified  time,  or,  as  Mr.  Justice  Field  puts  it  in  Schulenberg 
V.  Harrimau  '■  "  The  provision  in  the  act  of  congress  of  1856, 
that  all  lands  remaining  unsold  after  ten  years  shall  revert  to 
the  United  States  if  the  road  be  not  then  completed,  is  no 
more  than  a  provision  that  the  grant  shall  be  void  if  a  condi- 
tion subsequent  be  not  performed."  The  title  to  the  land 
having  vested  in  the  company  by  virtue  of  the  grant,  the  pro- 
vision that  it  shall  complete  the  road  within  a  certain  number 
of  years  does  not  cease  to  be  a  condition  subsequent  by  de- 
claring that  the  act  shall  be  null  and  void,  if  the  condition  be 
not  complied  with. 

And  the  law  is  well  settled  that  it  is  only  the  grantor,  or 
those  in  privity  with  him,  who  can  take  advantage  of  the 
forfeiture.     Indeed,  the  provision  that  "  this  act  shall  be  null 
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and  void"  is  immediately  followed  by  words  indicating  that 
it  is  only  to  a  limited  extent — that  is,  so  far  only  as  lands  not 
already  patented  are  concerned — that  the  nullity  ol  the  act 
extends,  the  language  being:  "  This  act  shall  be  null  and 
void,  and  all  the  lands  not  conveyed  by  patent  to  said  company 
or  companies,  as  the  case  may  be,  at  the  date  of  any  such 
failure,  shall  revert  to  the  United  States."  As  to  lands  there- 
tofore patented  the  act  continued  in  lull  force  and  effect  As 
remarked  by  the  learned  judge  of  the  court  below:  "It  is 
to  become  '  null '  only  so  far  as  to  allow  the  grantor  to  pre- 
sume,the  grant  on  a  failure  to  comply  with  the  condition,  and 
then  Only  as  to  the  lands  remaining  unpatented  or  unearned; 
and,  but  for  this  qualification,  the  grant  might  have  been 
wholly  resumed  or  forfeited  for  any  failure  to  comply  with 
the  condition,  even  in  the  construction  of  the  last  mile.  And 
this  construction  of  the  section  is  in  harmony  with  the  gen- 
eral purpose  of  the  act  and  the  policy  of  congress  in  nialcing 
the  grant."  A  condition  that  would  put  it  beyond  the  power 
of  the  company  to  build  the  last  mile  of  its  road  by  the  aid  ol 
the  granted  lands  is  manifestly  so  harsh  and  unjust  that  the 
breach  of  such  condition  ought  not  to  be  treated  as  a  forfeit- 
ure, unless  the  language  of  the  act  be  so  clear  and  unambig- 
uous as  to  admit  of  no  other  reasonable  construction. 

Counsel  for  plaintiff  has  called  our  attention  to  several 
cases  decided  by  the  court  of  appeals  of  New  York  which 
doubtless  have  a  bearing  upon  this  question,  but  which,  when 
carefully  examined,  are  readily  distinguishable.  /«  re  Brook- 
lyn, etc.,  Ry.  Co.,  72  N.  Y.  245  ;  Brooklyn  Steam  Transit  Co, 
V.  City  of  Brooklyn,  78  N.  Y.  524;  Union  Hotel  Co.  v.  Her- 
sce,  79  N.  Y.  454;  Farnham  v.  Benedict,  107  N.  Y.  159.  In 
these  cases  the  legislative  act  did  not  avoid  the  grant  upon 
the  non-performance  of  the  condition  subsequent,  but  declared 
that  the  corporate  existence  and  powers  of  the  company  to 
act  were  at  an  end.  In  other  words,  it  fixed  a  time  for  the 
expiration  of  the  charter,  and,  when  that  time  arrived,  the 
corporation  lost  its  power  to  act  or  do  any  business  beyond 
such  as  was  necessary  in  the  process  of  winding  up.  It  was 
not  so  much  a  case  of  forfeiture  as  of  loss  of  legal  entity,  or, 
as  expressed  in  the  language  of  the  court  of  appeals  in  the 
case  m  7S  N.  Y.,  "  in  case  of  non-compliance,  the  act  itself 
ceases  to  have  any  operation,  and  all  the  powers,  rights,  and 
franchises  thereby  granted  were  deemed  forfeited  and  termi- 
nated. There  was  to  be  not  merely  a  case  of  forfeiture,  which 
could  be  enforced  by  an  action  mstituted  by  the  attorney 
general,  but  the  powers,  rights,  and  franchises  were  to  be 
taken  and  treated  as  forfeited  and  terminated.  At  the  end  of 
the  time  limited  the  corporation  was  to  come  to  an  end,  as  if 
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ihat  were  the  time  limited  in  its  charter  for  its  corporate  ex- 
istence." 

More  directly  in  point  is  the  case  of  Oakland  R.  Co.  v.  Oak- 
land, B.,  etc.,  R.  Co.,  45  Cal.  365.  In  this  case  an  act  of  the 
legislature  granting  a  corporation  the  right  of  way  to  lay  a 
street  railroad  track  provided  "  that,  if  the  provisions  of  this 
act  are  not  complied  with,  then  the  franchise  and  privileges 
herein  granted  shall  utterly  cease  to  be  forfeited."  A  breach 
of  this  condition  was  he\d  ipso /ado  lo  forfeit  the  franchises 
of  the  corporation.  A  distinction  was  drawn  in  this  case  be- 
tween forleitures  at  common  law,,  which  did  not  operate  to 
divest  the  title  ol  the  owner  until  by  proper  judgment  in  a 
suit  instituted  for  that  purpose  the  rights  of  the  state  had 
been  established,  and  a  forfeiture  declared  by  statute,  in  which 
case  the  title  to  the  thing  forfeited  vests  immediately  in  the 
state  upon  the  happening  of  the  event  for  which  the  forfeiture 
is  declared. 

The  doctrine  of  these  cases  has  not  been  universally  ac- 
cepted, however,  and  in  several  states,  notably  in  Massachu- 
setts, it  has  been  distinctly  repudiated.  Thus,  in  Briggs  v. 
Cape  Cod  Ship  Canal  Co.,  137  Mass,  71,  the  act  of  incorpora- 
tion of  a  canal  company  provided  that,  if  a  certain  amount 
were  not  expended  in  the  actual  construction  of  the  canal 
within  four  months  from  the  passage  of  the  act,  the  "corpo- 
ration shall  thereupon  cease  to  exist;"  and  further,  that,  if  a 
certain  other  amount  were  not  deposited  by  the  company 
with  the  treasurer  of  the  commonwealth  within  the  same 
time,  the  corporation  should  thereupon  cease  to  exist.  It  was 
declared  in  the  opinion  of  the  court  to  be  "too  well  settled 
to  admit  of  discussion  that  a  corporation  can  be  judicially  de- 
termined to  have  ceased  to  exist  only  in  a  suit  to  which  the 
commonwealth  is  a  party.  The  act  of  incorporation  is  a  con- 
tract  between  the  commonwealth  and  the  corporation. 
Whether  the  corporation  has  complied  with  the  conditions 
is  a  question  of  fact  to  be  judicially  determined.  The  com- 
monwealth may  waive  a  strict  compliance  with  the  terms  of 
the  act,  and  may  elect  whether  it  will  insist  upon  a  forfeiture, 
if  there  has  been  a  breach  of  condition^  citing  a  number  of 
prior  cases  in  the  same  state. 

In  Atchafalaya  Bank  v.  Dawson,  13  La.  Ann.  497,  an  act  for 
the  incorporation  of  a  bank  provided  that  upon  the  suspen- 
sion or  refusal  of  payment  in  specie  for  more  than  90  aaj^s 
"the  charter  shall  be  ipso  facto  forfeited  and  void."  But  it 
was  held  that  until  the  forfeiture  was  judicially  decreed, 
neither  the  forfeiture  nor  the  cause  could  be  inquired  into  in  ' 
another  suit,  nor  could  the  existence  of  the  corppration  be 
questioned  incidentally  or  collaterally.    To  the  same  eflect  is 
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the  case  of  Lagrange  &  Memphis  R,  Co.  v.  Rainey,  7  Cold.  420. 
In  this  case  it  was  neld  that  if  an  act  of  incorporation  fixes  a 
definite  time  in  which  the  charter  shall  expire,  when  the  time 
for  this  expiration  arrives  the  corporation  is  dissolved.  But  , 
if  its  continuance  beyond  a  fixed  time  is  made  to  depend  upon 
the  performance  of  a  given  condition,  the  non-performance  of 
the  condition  is  a  mere  ground  of  forfeiture.  "  This,  how- 
ever, can  only  be  taken  advantage  of  by  the  state  in  a  pro- 
ceeding in  the  nature  of  a  quo  warranto,  and  the  existence  of 
the  corporation  can  never  be  coliateraliy  called  in  question." 
It  is  not  indeed,  always  easy  to  determme  whether  a  condi- 
tion be  precedent  or  subsequent.  It  must  depend  wholly 
upon  the  intention  of  the  parties  as  expressed  in  the  instru- 
ment,  and  the  facts  surrounding  its  execution.  If  the  condi- 
tion does  not  necessarily  precede  the  vesting  of  the  estate,  or 
if,  from  the  nature  of  the  act  to  be  performed,  and  the  time 
required  for  its  performance,  it  is  evident  that  the  intention 
of  the  parties  is  that  the  estate  shall  .vest,  and  the  grantee 
shall  perform  the  act  alter  taking  possession,  then  the  condi- 
tion is  treated  as  subsequent,  and  there  is  no  forfeiture  with- 
out a  re-entry  by  the  grantor,  or,  in  the  case  of  the  state,  with- 
out some  action  on  its  part  manifesting  an  intention  to  resume 
its  title.  In  the  case  under  consideration,  the  act,  as  already 
stated,  takes  effect  as  a  present  grant,  and  the  provision  for  a 
forfeiture  in  case  the  company  fails  to  complete  its  road  is 
clearly  a  condition  subsequent. 

Upon  the  whole,  we  think  there  is  nothing  to  distinguish 
this  case  from  Schulenberg  v.  Harriman,  and  that  the  learned 
judge  of  the  court  below  was  correct  in  holding  that  the  rail- 
road company  had  not  forfeited  its  right  to  construct  its  road 
by  failure  to  complete  the  same  withm  the  time  limited. 

The  distinction  between  a  right  of  way  over  the  public 
lands,  and  lands  granted  in  aid  of  the  construction  of  the  road, 
is  important  in  this  connection.     As  to  the  latter, 
DUtiBctioM       the  rights  of  settlers  or  others  who  acquire   the 
*•'""  lands  by  purchase  or  occupation  between  the  pas- 

SrVv"""!*  ^^S^  "f  the  act  and  the  actual  location  and  identi- 
landgrant.  fiCEtion  of  the  lands,  are  preserved  unimpaired, 
while  the  grant  of  the  right  of  way  is  subject  to  no 
such  condition;  and  in  the  construction  given  by  this  court 
to  a  similar  grant  in  St.  Joseph  &  Denver  City  R.  Co.  v.  Bald- 
win, 103  U.  y.  426,  2  Am.  &  Eng.  R.  Cas.  Jio,  a  person  sub- 
sequently acquiring  any  part  of  such  right  of  way  takes  it 
subject  to  the  prior  right  of  the  railroad  company.  As  re- 
marked by  the  court  in  that  case  {p.  430):  "  If  the  company 
could  be  compelled  to  purchase  its  way  over  any  sections  that 
might  be  occupied  in  advance  of  its  location,  very  serious 
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obstacles  would  be  imposed  to  the  progress  of  the  road.  For 
any  loss  of  lands  by  settlement  or  reservation  other  lands  are 
given  ;  but  for  the  loss  of  the  right  of  way  by  these  means  no 
compensation  is  provided,  nor  could  any  be  given  by  the  sub- 
stitution of  another  route," 

The  only  title  which  the  plaintiff  seems  to  have  had  to  the 
land  in  question  was  by  virtue  of  an  appropriation  or  occu- 
pation of  the  same  under  the  act  of  July  26,  1866, 
'■  granting  the  right  of  way  to  ditch  and  canal  own-  puiiub'i 
ers  over  the  public  lands,  and  for  other  purposes."  '■"■  '"'■"■ 
14  St.  351.  But  as  his  occupation  dates  only  from  ^'3^*1°''*" 
May,  1879,  long  after  the  defendant  company  had 
become  entitled  to  its  right  of  way  over  these  lands  by  vir- 
tue of  the  act  of  July  25,  1866,  his  claim  was  clearly  subordi- 
nate to  that  of  the  railroad  company.  Under  this  act  the 
plaintiff  acquired  no  right  to  any  portion  of  the  public  lands 
until  his  actual  taking  possession  of  the  same  for  the  purpose 
ol  constructing  a  ditch,  and  in  so  doing  he  took  the  risk  of 
encroaching  upon  the  right  of  way  which  the  railroad  com- 
pany  might  thereafter  select  for  the  purposes  of  their  road, 
This  very  question  arose  in  the  supreme  court  of  California, 
in  the  case  of  Doran  v.  Central  Pac.  R.  Co.,  24  Cal.  245,  in 
which  the  court  observed  (page  259)  that  "  the  grant  by  con- 
gress of  the  right  of  way  over  any  portion  of  the  public  land 
to  which  the  United  States  have  title,  and  to  which  private 
rights  have  not  been  attached  under  the  laws  of  congress, 
vests  in  the  grantee  the  full  and  complete  right  of  entry  for 
the  purpose  of  enjoying  the  right  granted,  and  no  person 
claiming  in  his  own  rignt  any  interest  in  the  lands  can  pre- 
vent the  grantee  from  entering  in  pursuance  of  his  grant,  or 
can  recover  damages  that  may  necessarily  be  occasioned  by 
such  entry."  We  regard  this  exposition  of  the  law  as  sound, 
and  the  case  as  exactly  in  point  in  this  connection. 

2.  With  regard  to  the  question  of  estoppel,  the  complaint 
alleges  that  the  defendant  went  into  possession  of  that  por- 
tion of  the  plaintiff's  ditch  across  which  its  road 
was  constructed,  under  a  deed  from   plaintiff  and  ^'""'''j*' *' 
his  tenant  in  common,  for  a  consideration  of  $250  J„"iu«  of 
paid,  and  assented   to  the  condition   therein   con-  a,Mi. 
tained  against  impairing  or  destroying  said  ditch, 
the   only  right  conveyed  being  a  license  "  to  enter  on  snid 
ditch   and  construct  and  operate  its  road  over  the  same," 
upon  such  condition.     The  contention  of  the  plaintiff  is  that 
in  receiving  this  deed  and  entering  into  possession  the  rela- 
tion of  landlord  and  tenant  was  created  between  them,  and 
not  that  of  vendor  and  vendee,  so  far  as  the  doctrine  of  es- 
toppel is  concerned.     But  as  the  deed  was  the  conveyance 


byGoogle 


470  BVBEE   V.   OREGON   A   CALIFORNIA   R.   CO.       [VOL.  46 

of  a  perpetual  right  for  a  solid  consideration  therein  ex- 
pressed, and  there  was  no  covenant  for  the  payment  ol  any 
rent,  nor  for  the  redelivery  of  possession,  we  think  it  should 
be  regarded  as  creating  the  relation  of  grantor  and  grantee 
between  the  parlies  tnereto.  We  hafre  already  found  that 
the  title  of  the  companj  to  its  right  of  way  upon  the  location 
of  its  route  related  back  to  the  date  of  the  act,  and  1>P"9| 
that  when  it  took  possession  of  the  land  in  question  pUintin 
had  no  title  thereto  which  he  could  set  up  against  the  com- 
pany. Had  the  defendant  not  accepted  the  deed  from  the 
plaintiff,  it  might,  under  our  ruling  upon  the  first  point,  have 
treated  him  as  a  trespasser.  The  real  question,  then,  is  wheth- 
er the  defendant  is  placed  in  a  worse  position  by  having  ac- 
cepted the  deed  from  a  party  who  had  no  title  to  the  prem- 
ises he  assumed  to  convey, — the  defendant  having  taking  the 
conveyance  under  a  mistaken  view  of  the  law  applicable  to 
the  case. 

It  is  conceded  that,  as.a  general  principle,  the  grantee '".^ 
deed  of  conveyance  is  not  estopped  to  deny  the  title  of  his 
grantor,  and,  unless  this  case  be  an  exception  to  this  rule,  't 
will  necessitate  an  affirmance  of  this  judgment.  Thenile 
was  first  applied  by  this  court  in  the  case  of  Blight's  L-essee 
V.  Rochester,  7  Wheat.  535,  in  favor  of  the  grantee,  who  w^^ 
permitted  to  show  that  the  person  from  whom  he  derived 
title  was  an  alien,  and  under  the  laws  then  existing,  incapa- 
ble of  transmitting  by  inheritance  the  title  to  lands  io  '"'j 
country.  In  Merryman  v.  Bourne,  9  Wall,  592,  it  was  sta'^" 
that  the  vendee  "nolds  adversely  to  all  the  world,  an<i ''^^ 
the  same  right  to  deny  the  title  of  his  vendor  as  the  title  of 
any  other  party ;"  and  in  Robertson  v.  Pickrell,  109  U,  S.6™' 
it  was  held,  in  an  elaborate  opinion  by  Mr.  justice  Field. 
that  defendants,  who  held  under  a  deed  of  a  life-estate,  were 
not  estopped  from  setting  up  a  superior  title.  Cases  in  t"^ 
state  courts  to  the  same  effect  are  Comstock  v.  Smith,  ij 
Pick.  J16;  Osterhout  v.  Shoemaker,  3  Hill,  518;  Clee  v-  S^' 
man,  21  Mich.  287;  and  Sparrow  v.  Kingman,  i  N,  Y.  24?- 

Upon  the  other  hand,  there  are  doubtless  some  exceptions 
to  the  rule,  arising  out  of  circumstances  which  would  re^^^J^ 
the  repudiation  of  the  grantor's  title  "  a  breach  of  good  f^'^" 
and  common  honesty  '  on  the  part  of  the  grantee.  Thus^* 
cannot  refuse  to  pay  the  consideration  named  in  his  deed. 
nor  probably  to  perform  any  other  strictly  personal  cove- 
nant; nor,  as  remarked  by  the  court  in  Robertson  v.  Pi"' 
rell,  can  the  grantee,  in  a  contest  with  another,  while  rel^'"^ 
solely  upon  the  title  conveyed  to  him,  question  its  valid"'.* 
when  set  up  by  the  latter.  In  other  words,  he  cannot  assert 
that  the  title  obtained  from  his  grantor,  or  through  him,  " 
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sullicient  for  his  protection,  and  not  available  to  his  contest- 
ant. Where  both  parties  assert  title  from  a  common  grantor, 
and  no  other  source,  neither  can  deny  that  such  grantor  had 
a  vaiid  title  when  he  executed  his  conveyance.  Thus  in  Wil- 
coxon  V.  Osborn,  77  Mo.  621,  it  was  stated  that  the  rule  was 
not  applicable  to  a  case  where  the  only  title  asserted  by  the 
grantee  was  the  precise  title  he  had  acquired  from  the  grant- 
or, nor  to  a  case  where  both  parties  claimed  from  a  common 
source,  and  the  title  was  identical  in  that  source.  In  that 
case  a  county,  having  received  the  purchase  money  for  a 
tract  of  swamp  land,  caused  a  deed  to  be  made  to  tne  pur- 
chaser by  the  county  commissioner.  On  the  same  day  the 
county  made  a  loan  of  school  funds,  taking  as  security  a 
mortgage  on  the  land.  Subsequently  the  county  caused  the 
mortgage  to  be  foreclosed.  The  defendant  derived  title 
through  this  foreclosure.  It  was  held,  as  against  the  heirs  of 
the  original  purchaser,  that  the  defendant  was  estopped  to 
deny  the  validity  of  the  commissioner's  deed.  So,  in  Phelan 
V.  Kelley,  25  Wend.  389,  it  was  held  that  where  a  person  hav- 
ing a  possessory  title  to  lands  dies  in  possession,  leaving  sev- 
eral children,  his  heirs  at  law,  who  succeed  to  such  posses- 
sion, it  wasnot  competent  for  one  of  such  heirs,  who  had  ob- 
tained the  exclusive  possession  of  the  whole  of  the  premises, 
to  defeat  a  recovery  by  his  co-heirs  of  their  proportional 
parts  or  shares,  by  setting  up  a  title  acquired  from  the  own- 
ers of  the  land ;  tnai  to  avail  themselves  of  such  title,  they 
must  first  surrender  possession  to  their  co-heirs,  and  then 
bring  ejectment.  Ana  in  a  number  of  cases  it  has  been  held 
that  where  one  takes  by  descent  as  a  co-heir  or  tenant  in 
common  he  cannot  show,  in  an  action  of  ejectment  by  his  co- 
heir, that  his  ancestor  had  no  title,  Jackson  v.  Streetcr,  5 
Cow.  529;  Proprietors  of  Braintree  v.  Battles,  6  Vt.  395. 

But  the  consequences  of  treating  this  case  as  an  exception 
to  the  general  rule  are  somewhat  serious.  If,  as  we  hold, 
the  defendant  had  the  prior  right  to  this  land,  it  was  under 
no  obligation  to  treat  with  the  plaintiff,  or  pay  him  for  the 
disturbance  of  his  possession,  which  was  unlawful  as  against 
the  company.  Has  it  by  this  deed  disqualified  itself  forever 
from  assertmg  the  right  that  it  would  have  possessed  had  it 
not  done  this?  We  think  not.  Assuming,  as  some  of  the 
cases  indicate,  tfiat  before  disputing  the  title  of  his  grantor 
the  grantee  is  bound  to  surrender  his  possession  taken  under 
the  dead,  such  requirement  is  obviously  inapplicable  to  a 
case  like  this,  where  the  only  possession  consists  in  the  dis- 
turbance of  a  water-right  or  ditch  claimed  by  the  plaintiff  by 
"the  construction  of  the  road  across  such  a  ditch.  It  couici 
only  be  restored  by  the  destruction  of  the  road  and  the  re- 
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building  of  the  ditch  ;  in  other  words,  by  the  surrender  of 
possession  under  the  deed,  and  a  repudiation  of  the  entire 
transaction,  when  it  is  admitted  that  the  defendant  could  set 
up  its  "  prior  title  and  proceed  against "  the  plaintiff  as  a  tres- 
passer. But  this  would  be  a  useless  and  expensive  formality, 
■  and  we  think  the  rule  that  forbids  a  tenant  from  disputing 
his  landlord's  title  without  first  surrendering  his  possession 
■has  no  application  to  a  case  like  this.  It  may  be  said  in  geii- 
•eral  that  the  doctrine  of  estoppel  exists  only  where  there  is 
an  obligation  to  restore  the  possession  of  the  land  upon  cer- 
tain contingencies;  such,  for  instance,  as  exist  between  land- 
lord and  tenant,  or  mortgagor  and  mortgagee.  In  such  cases 
the  occupant  is  considered  to  have  pledged  his  faith  to  re- 
turn the  possession  of  the  land  whicn  he  occupies,  and  will 
not  be  permitted  to  do  anything  to  impair  the  title  of  him 
irom  whom  he  has  received  it.  3  Washb.  Real  Prop.  9S; 
Gardner  v.  Greene,  5  R.  I.  104;  Osterhout  v.  Shoemalcer,  3 
Hill,  S13. 

In  this  case  the  defendant  not  only  did  not  agree  to  resur- 
render  possession  to  the  plaintiff,  but  it  accepted  the  deed 
with  this  covenant  or  condition,  for  which  it  received  no 
oonsidcration,  and  we  do  not  consider  it  a  breach  of  ^ood 
iaith  upon  the  part  of  the  defendant  to  set  up  this  fact;  nor 
ought  it  to  be  put  in  a  worse  position  by  having  accepted 
(his  deed,  and  paid  $250  therefor,  than  it  would  have  occii- 
ijied  had  it  retused  altogether  to  treat  with  the  plaintiff. 
The  deed  was  evidently  delivered  and  received  by  these  par- 
ties under  a  misapprehension  of  their  legal  rights,  and  it 
would  be  manifestly  unjust  to  hold  the  defendant  forever  es- 
topped from  asserting  the  invalidity  of  the  covenant  into 
which  it  had  inadvertently  entered. 
The  judgment  of  the  court  below  must  be  affirmed. 
Forfeiture  of  Land  Grant  by  FaJlura  of  Company  to  Complata  Road, — See 
Southern  Pac.  R.  Co.  i^.  Esquibel  (N,  M.).  36  Am.  &  Eng.  R.  Cas.  410; 
St.  Louis,  etc.  R.  Co.c.  McGee  (U.S.),  26 /rf.  525.  note  531:  Bybeet'.  Ore- 
gon, etc.,  R.  Co.  (C.  C).  24  fd.  1 27 ;  Neer  v.  Williams  (Kan.).  10  Id.  561 : 
(irinnell  v,  Chicago,  etc.,  R.  Co^  (U.  S.),  5  Id.  447  ;  Van  Wyck  v.  Knei'als 
<U.S.).  lo/rf.  664. 

Forfeiture  of  Grant— Effect  of  Confirmation  of  Title  of  intervening  Claim- 
ant*.—Act  Cong.  March  2,  i88g,  declaring  a  forfeiture' of  certain  lands 
theretofore  granted  to  the  state  of  Michigan,  in  aid  of  certain  railroads, 
provides,  in  seaion  2,  that  "  this  act  shall  not  be  construed  to  prejudice 
any  right  of  the  Portage  Lake  Canal  Co.  *  •  ♦  to  apply  hereafter  to  the 
courts  or  to  congress  tor  any  relief,  legal  or  equitable,  to  which  they  may 
now  be  entitled.'  Held,  that  this  special  provision  for  the  clffcims  of  the 
canal  company  excludes  it  irom  the  benefit  of  the  general  provisiens  of  sec- 
tion 3.  which  confirms  the  titles  of  all  persons  to  whom  any  oi  such  lands 
have  been  disposed  of  under  color  of  the  public  land  laws,  where  the  eov- 
-  retains  the  consideration.  Lake  Superior  Ship  Canal  R.  &  Iron 
inninKham,  44  Fed.  Kcp,  S&7- 
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Minneapolis  &  St.  Croix  R.  Co. 


DULUTH&  WiNIPEGR.  CO.,(DuLUTH  &  IRON  RANGE  R.  Co., 

Intervenor.) 
{MinnesolU  Supreme  Court,  Dec.  ij,  iSpo) 

Grant  of  Swamp  Lands — Forfeiture — Braach  of  Conditions. — The  grant  of 
swamp  lands  10  the  intervenor  by  Sp.  Laws  1875,  chap.  54,  was  a  grant  in 
prasenti  upon  conditions  subsequent.  Such  a  grant  is  not  forfeited  by  a 
mere  breach  of  the  conditions,  but  only  by  some  affirmative  action  on  part 
of  the  state  after  thebreaeh,  declaring  or  asserting  the  forfeiture  on  account 
of  the  breach. 

Transfer  of  Grant  in  Case  of  Forftiture — Ralnvestmant  In  State. — Sp.  Laws 
1878,  chap.  24.6,  transferring  this  grant  to  the  defendant  "in  case  of  for- 
feiture by  said  Duluth  &  Iron  Range  Railroad  Company  "  was  a  grant  upon 
a  condition  precedent,  to-wit,  that  the  former  grantee  shall  be  divested  of 
the  grant,  and  the  same  become  reinvested  in  the  state,  because  of  a  breach 
of  its  conditions. 

Same — Failure  to  Declare  Forfeiture. — Hence,  although  the  intervenor  de- 
faulted, yet,  it  never  having  been  divested  of  the  grant  by  any  declaration 
or  assertion  of  forfeiture  by  the  slate,  the  condition  precedent  to  defend- 
ant's grant  has  never  been  performed  or  fulfilled,  and  consequently  the 
grant  has  never  taken  effect. 

"Float  Orant"— Selection  of  Swamp  Lands.— Sp.  Laws  1869,  chap.  r6, 
although  in  form  an  amendment  to  Sp.  Laws  1865,  chap.  3,  is  in  itself  a 
complete  act,  makinga"lloat"  grant  to  the  plaintiff  in  aid  of  its"  Hinckley  " 
branch  of  lo  sections  to  the  mile  without  any  limitation  as  to  the  locality 
where  the  lands  shall  be  selected.  But  the  right  of  selection  not  being 
given  to  the  plaintiff  belongs  to  the  state,  which  may  fill  the  grant  out  of 
anv  of  its  swamp  I^nds.  Notwithstanding  the  grant  to  plaintiff  the  state 
had  a  right  to  grant  any  of  its  swamp  lands  to  any  one  else,  provided  only 
that  it  retained  enough  to  fill  plaintiff's  grant. 

Same. — The  grant  to  intervenor  is  also  a  float  grant,  but  the  right  of  se- 
lection is  t;iven  to  the  grantee,  but  limited  to  the  three  counties  of  St.  Louis, 
Cook,  and  L.ake. 

Insufficiency  of  L an d s~ Priorities— Con ttructlon  of  Grants. — The  provision 
in  this  grant  •■that  no  lands  shall  accnieto  the  said  company  under  thisact, 
until  all  grants  of  swamp  lands  previously  made  shall  be  fully  satisfied," 
was  not  intended  to  postpone  the  appropriation  of  any  land  to  intervener's 
grant,  until  all  prior  grants  had  been  actually  filled  by  the  selection  of 
specific  lands  to  their  full  amounts,  but  merely  to  provide  that  in  case  there 
were  not  enough  lands  to  fill  all  the  grants,  includmgintervenor's,  the  prior 
grantees  should  have  their  full  amounts,  and  intervenor  stand  the  shortage. 

Same — Authority  of  State. — There  not  being  enough  swamp  lands  in  the 
three  counties  named  to  fill  intervenor's  grant,  and  there  being  enough 
outside  these  counties  to  (ill  plaintiff's  grant,  the  state  had  no  right  to  ap- 
propriate to  the  fatter  lands  in  these  counties,  at  least  after  intervenor's 
grant  had,  by  selection,  attached  specifically  to  such  lands. 

Appeal  from  District  Court,  St.  Louis  County. 
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M.  D.  Grover  and  Geo.  B.  Young,  for  Minneapolis  &  St.  C.  R. 
Co. 

Wartur  Sr  Lawrence  and  Barr  Sr  Catlin,  for  Duluth  &  W.  R. 
Co. 

Draper  &  Davis,  Davis,  Kellogg  &  Severance,  and  Horace  G. 
Stone.  Special  Counsel,  and/.  H.  Cliandler,  General  Counsel, 
for  Duluth  &  1.  R.  R.  Co. 

Mitchell,  J.— This  is  a  contest  between  three  rival  claim- 
ants to  a  40-acre  tract  of  swamp  land,  situated  in  St.  Louis 
CM«itai*d.     coun'^y.  ^"ti  within  the  Duluth  land  district,  each 

holding  a  deed  from  the  governor  of  the  state,  and 
each  claiming  title  under  a  legislative  grant  of  swamp  lands 
in  aid  of  its  road.  The  land  is  more  than  10  miles  from  inter- 
venor's  road.  No  part  of  plaintiff's  road  is  within  St,  Louis 
county,  or  within  the  Duluth  land  district,  Intervenor's  road 
is  wholly  within  the  counties  of  St,  Louis  and  L^ke.  The 
dates  {all  in  1889)  of  selections  by,  and  conveyance  to,  the  re- 
spective parties  are  as  follows :  January  8th,  deed  to  defend- 
ant;  January  14th,  selection  by  intervenor  ;  May  2d,  selection 
by  plaintiff;  June  1st,  deed  to  plaintiff;  December  20th,  deed 
to  intervenor.  The  plaintiff  claims  under  the  act  of  March  5, 
i86g,  {Sp.  Laws  l86g,  chap.  56,)  amending  the  act  of  February 
II,  1865,  (Sp.  Laws  1865,  chap.  3.)  The  intervenor  claims  un- 
der the  act  of  March  g,  1875.  (Sp,  Laws  1875,  chap.  54,^  which 
was  amended  by  the  acts  of  February  17,  i876,(Sp.  Laws  1876, 
chap.  241  ;)  March  6,  1883,  (Sp.  Laws*  1883,  chap.  6g;)  and  of 
March  10,  1885,  (Sp.  Laws  1885,  chap.  87.)  Tiie  defendant 
claims  under  this  same  act  of  March  9,  1875,  (Sp.  Laws  187S, 
chap.  54,J  and  the  act  ol  March  9,  1878,  (Sp.  Laws  1878,  chap. 
246.)  All  issues  of  fact  are  determined  by  the  findings,  so  that 
the  case  turns  upon  questions  of  law  arising  on  these  various 
legislative  acts. 

I.  Defendant's  contention  is  that  the  grant  to  the  inter- 
venor, by  the  act  of  March  9,  1875,  was  transferred  to  itself 

by  the  act  of  March  g,  1878.  The  act  of  1878  is 
TMii.f.ror  entitled  "An  act  to  transfer  the  lands  granted  to 
r"wi  ftl^  the  Duluth  &  Iron  Range  Railroad  Companj',  and 
breach  ar  for  Other  purposes."  It  provides  that  the  lands 
MBdiuoBi.      granted  to  the  Duluth   &   Iron   Range    Railroad 

Company,  by  the  act  of  March  9,  1875,  in  case  of 
forfeiture  by  the  said  Iron  Range  Railroad  Company,  be  and 
the  same  are  hereby  transferred  and  vested  in  the  iJuluth  k 
VVinnepcg  Railroad  Company."  This  is  clearly  a  grant 
upon  a  condition  precedent,  to-w  it,  the  forfeiture  of  the  grant 
by  the  former  grantee.  By  reference  to  the  act  of  March  9, 
1 875,  it  will  be  seen  that  the  grant  to  the  intervenor  is  what 
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is  familiarly  known  as  a  grant  "  in  prasenti  upon  conditions 
subsequent."  It  is  elementary  law  that  such  a  grant  is  not 
forfeited  by  mere  default  of  the  grantee  in  the  conditions, 
but  only  by  some  affirmative  act  oT  the  state,  after  the  breach 
or  default,  declaring  or  asserting  the  forfeiture.  The  right 
of  the  state  to  a  forfeiture  must  be  asserted  by  judicial  pro- 
ceedings, the  equivalent  of  an  inquest  of  office  at  common 
law,  finding  the  fact  of  forfeiture,  and  adjudging  a  restora- 
tion of  the  estate  on  that  ground  ;  or  there  must  be  some  leg- 
islative  assertion  of  ownership  of  the  property  for  the  breach 
of  the  condition ;  and  until  this  is  done  the  grant  remains 
vested  in  the  grantee,  notwithstanding  the  breach  of  the  con- 
dition. Moreover,  if,  after  the  breach,  the  grantee  proceeds 
and  earns  the  grant  by  the  construction  of  its  road,  before 
any  action  on  part  of  the  state  asserting  or  declaring  a  for- 
feiture, the  state  cannot  afterwards  divest  the  grantee  of  the 
land  by  declaring  a  forfeiture.  These  propositions,  as  ap- 
plied to  land  grants,  have  become  so  familiar,  especially  since 
the  decision  in  Schulenberg  v.  Harriman,  21  Wall.  44,  that  a 
discussion  of  them,  or  a  citation  of  authorities  in  their  sup- 
port, would  be  worse  than  useless.  The  intervenor  was  not 
in  default  in  any  of  tt»e  conditions  of  its  grant  in  March,  1878, 
or  for  nearly  a  year  afterwards.  In  1879,  it  did  default,  not 
having,  as  tfie  court  finds,  located  its  line,  or  filed  a  map  of  it, 
until  tne'  spring  of  1882,  But  the  state  has  never  declared 
or  asserted  any  forfeiture,  either  by  legislative  act  or  by  ju- 
dicial proceedings,  and  in  the  meantime  the  inter\-enor  has 
gone  on  and  earned  its  grant  by  the  construction  of  its  road, 
so  that  it  is  now  beyontf  the  power  of  the  state  to  declare  a 
forfeiture.  It  is  not,  and  cannot  be,  claimed  that  the  act  of 
1878  amounted  to  a  legislative  declaration  of  forfeiture,  be- 
cause at  the  time  of  its  passage,  there  had  been  no  default  or 
breach  on  part  of  the  intervenor.  It  follows  that  the  grant 
of  1875  has  never  been  forfeited,  but  is  still  vested  in  the  in- 
tervenor. It  would  seem  to  necessarily  follow,  as  a  corrol- 
lary  from  this,  that  the  condition  precedent  to  the  grant  to 
defendant  has  never  been  performed  or  fulfilled,  and  hence 
that  the  grant  has  never  taken  effect.  But  defendant  con- 
tends that  the  word  "forfeiture"  is  used  in  the  act  of  1878 
merely  in  the  sense  of  a  default  or  breach  of  condition  which 
would  be  a  ground  for  a  forfeiture  ;  in  other  words,  rendered 
the  grant  subject  to  forfeiture,  and  hence  on  the  mere  de- 
fault of  intervenor  the  grant  to  itself  took  effect.  The  word 
"  forfeiture"  is,  no  douot, frequently  used  in  the  sense  sug- 
gested, but  it  could  not  have  been  used  in  any  such  sense 
here.  Clearly  the  legislature  never  intended  that  there 
should  be  two  vested  co-existent  grants, — one  in  the  inter- 
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vetior,  and  another  in  the  defendant, — which  would  be  the 
case  here,  if  defendant's  contention  is  correct.  It  cannot  be 
seriously  claimed  that  the  act  made  a  new  grant,  distinct 
from  and  independent  of  the  one  previously  made  to  the  in- 
fervenor.  Counsel  conceded  on  the  argument  that,  if  there 
had  been  no  forfeiture  by  intervener,  the  grant  to  the  de- 
fendant would  not  have  taken  effect.  Indeed  this  concession 
was  unavoidable,  for,  if  the  act  of  1878  made  a  new  and  inde- 
pendent grant,  no  such  subject  is  expressed  in  the  title. 
What  the  legislature  intended,  and  all  they  intended,  was 
that,  if  the  intervenor  should  be  divested  of  its  grant  because 
of  a  breach  of  its  conditions,  then  it  should  go  to  the  defend- 
ant. The  language  of  the  act  roust  be  construed  with  refer- 
ence to  the  rule  of  law  that  the  grant  would  not  revert  to 
the  state,  so  as  to  be  capable  of  being  transferred  by  it  to 
another,  without  a  declaration  or  assertion  of  the  right  of 
forfeiture  on  part  of  the  state.  Counsel  suggests  that,  under 
this  view,  the  grant  to  defendant  would  amount  to  very  little, 
being  in  effect  a  grant  at  the  option  of  the  state  to  declare  a 
forfeiture,  if  it  saw  fit.  This  may  be  true.  But  the  answer 
is  that  this  Is  all  the  defendant  got  from  the  state,  and  the 
courts  cannot  enlarge  it  into  something  greater.  Counsel 
also  urges  that  the  case  is  different  from  what  it  would  have 
been  if  interveiior's  grant  had,  at  the  date  of  the  passao;eof 
the  act  of  1878,  acquired  precision,  and  had  attached  to  spe- 
cific lands,  instead  of  being,  as  it  then  was  a  mere  float.  But 
we  cannot  see  how  this  has  the  slightest  bearing  upon  the 
case.  Our  conclusion  is  that,  the  condition  precedent  never 
having  been  performed,  the  grant  to  defendant  never  took 
effect ;  hence  the  deed  to  it  is  absolutely  void,  having  no  leg- 
islative grant  to  rest  on. 

2.  This  brings  us  to  the  consideration  of  the  respective 
claims  o(  the  plaintiff  and  the  intervenor.  Each  concedes 
that  the  other  has  a  valid  grant,  and  has  complied  with  its 
terms.  It  becomes  necessary,  therefore,  to  ascertain  the  extent 
and  nature  of  these  two  grants.  It  will  be  observed  that  ihe 
first  grant  to  plaintiff  was  by  the  act  of  February  11,  1865.  a"." 
that  the  act  of  March  5,  1869,  under  which  it  now  claiins.is 
in  the  form  of  an  amendment  to.  or  substitute  for,  section  1 
of  the  act  of  1865.     And  the  first  question  to  be  determin^a 

is  whether  the  provisions  of  sections  3  and  4  of  the 
frwa!'"*     ^^^  °f  'S'^s  ^'■^'  ^^  intervenor  claims,  applicable  to 

the  act  of  1869;  for,  if  they  are,  then  plaintiff  h^ 
no  right  to  any  land  in  St.  Louis  county,  or  in  the  Duluth  lana 
district.  Our  opinion  is  that  the  act  of  i86g,  although  in  fonn 
an  amendment  to  section  i  of  the  act  of  1865,  is,  m  itsel''^ 
complete  act,  fully  covering  the  subject  to  which  it  relates,— 
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the  grant  to  what  we  may  call  the  "  Hinckley  Branch," — and 
that  it  expresses  and  contains  every  condition  and  limitation 
lo  which  that  grant  is  subject;  and  hence  that  the  provisions 
of  sections  3  and  4  of  the  act  of  1865  are  not  applicable  to  it. 
It  would  require  the  analysis  and  entire  comparison  of  the 
two  acts  to  explain  fully  ail  the  considerations  which  have 
led  us  to  this  conclusion,  but  we  wilt  only  suggest  a  few  of 
them.  The  act  of  1865,  it  will  be  observed,  contains  two 
grants, — that  in  1  to  the  Hinckley  branch,  and  that  in  section 
2  to  what  may  be  called  the  "  Mankato  Branch,"  The  act  of 
i86g  applies  only  to  the  first  grant,  the  second  being  left  un- 
changed. Now,  in  section  i  01  the  act  of  1865,  which  is  really 
the  grantirtg  part  of  the  act,  the  grant  is  limited  to  odd-num- 
bered sections,  and  to  lands  lying  in  the  counties  through 
which  the  road  may  run.  These  are  all  omitted  in  the  act  of 
1S69.  In  the  act  of  1865,  the  grant  to  the  Hinckley  branch  in 
section  i,  like  that  to  the  Mankato  branch  in  section  2,  is 
made  "  upon  the  terms  and  conditions  hereinafter  specified  ; " 
i,  e.,  in  sections  3  and  4.  In  the  act  of  l86g,  this  is  conspicu- 
ously absent.  Again,  the  act  of  1869  contains  a  proviso  ex- 
pressly postponing  the  grant  to  prior  ones,  similar  to  one 
lound'in  section  4  of  the  act  of  1865,  a  wholly  useless  repeti- 
tion, if  the  provisions  of  sectidn  4  were  intended  to  remain 
applicable  to  the  later  act.  Further,  if  the  other  provisions 
of  sections  3  and  4  are  to  be  imported  into  the  act  of  1869, 
there  is  no  reason  why  the  restriction  of  the  grant  to  odd- 
numbered  sections  should  not  also  apply.  This  would  seem 
manifestly  contrary  to  the  plain  purpose  and  intent  of  the 
act.  Again,  under  sections  3  and  4  plaintiff  could  only  go 
outside  the  counties  through  which  its  road  runs,  in  case 
four  sections  to  the  mile  could  not  be  gotten  in  those  coun- 
ties. The  result  would  be  that  if  four  sections,  and  only  four, 
were  obtained  in  these  counties,  then,  if  the  provisions  of  sec- 
tions 3  and  4  are  applicable,  the  plaintiff  could  not  go  outside 
to  obtain  the  other  6,  and  thus  the  grant  of  10  sections  to  the 
mile  would  be  defeated.  It  is  suggested  that  the  provisions 
of  sections  3  and  4  may  be  considered  as  amended  by  the  act 
of  i86g,  so  as  to  conform  to  its  provisions,  and,  as  thus 
amended,  be  still  applicable.  But  these  sections  must  be  re- 
tained in  their  origmal  condition,  because  they  are  still  appli- 
cable to  section  2, — the  grant  to  the  Mankato  branch.  Hence, 
if  the  suggestion  referred  to  be  adopted,  it  would  result  in 
the  anomalous  situation  of  having  sections  3  and  4  at  one  and 
the  same  time  in  an  amended  form,  as  applied  to  the  act  of 
1869,  and  also  in  their  original  form,  as  applied  to  section  2 
of  the  act  of  1865.  The  continued  existence  of  section  2,  and 
the  consequent  need  of  preserving  sections  3  and  4,  may  ex- 
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plain  why  they  were  not  expressly  repealed  by'  the  act  of 
iS6g,  Our  conclusion  is  that  the  provisions  of  the  sections 
arc  not  applicable  to  the  act  of  1S69  ;  that  that  act  is  a  grant 
of  10  sections  to  the  mile  out  of  any  swamp  lands  then  be. 
longing  to,  or  that  might  thereafter  belong  to,  the  state,  with- 
out any  limitations  or  restrictions  as  to  sections  or  locality. 
Such  a  grant,  being  one  of  a  certain  quantity  out  of  a  larger 
quantity  of  land,  is  what  is  termed  in  land-grant  law  a  "  float." 
it  will  be  observed  that  the  act  is  siient  as  to  who  shall  make 
the  selection  of  the  land.  There  are  two  rules  of  Iaw  applicable 
to  such  a  grant  that  have  an  important  bearing  on  the  result 
in  this  case.  The  first  is  that  the  right  of  selecting  the  lands 
to  fill  the  grant,  not  being  given  to  the  grantee,  belongs  to  the 
state.  It  can,  so  long  as  the  plaintiff's  rights  are  concerned, 
fill  the  grant  out  of  any  swamp  lands  in  the  state.  The  sec- 
ond is  that  such  a  grant  does  not  tie  up  all  the  swamp  lands 
in  the  state  until  the  grant  is  actually  filled.  Notwithstand- 
ing the  grant  to  plaintiff,  the  state  could  still  dispose  of  any 
of  its  swamp  lands,  and  give  perfect  title  to  them,  provided 
only  that  it  retained  enough  to  fill  plaintiff's  grant.  U.  S.  i'. 
McLaughlin,  127  U.  S.  438. 

We  turn  now  to  the  grant  to  intervenor.     It  does  not  claim 
anything  {and  it  is  not  necessary  that  it  should)  under  the  act 
of  March   10,  1885,  which  was  enacted  after  the 
u'vVi**  cVa    adoption  of  the  constitutional  amendment  of  1881, 
»ntni.  relating  to  the  disposition  of  swamp  lands.    It  rests 

its  claim  wholly-on  the  original  grant  of  1875.  This 
was  a  present  grant  of  10  sections  to  the  mile,  "to  beselected 
within  10  miles  on  each  side  of  the  road,"  and,  if  there  should 
not  be  enough  swamp  tandsunsoldand  unappropriated  within 
each  lo-mile  section  of  the  road,  as  completed,  then  the  inter- 
venor had  "  the  privilege  o(  locating  the  deficiency  on  any 
of  the  swamp  lands  belonging  to  or  to  accrue  to  the  state,  not 
otherwise  previously  disposed  of,  within  the  counties  of  St. 
Louis,  Lake,  and  Cook,  and  no  other  counties  in  the  stale. 
Properly  speaking,  there  is  no  such  thing  in  this  grant  as 
"  place  lands  "  and  "  indemnity  lands,"  as  is  the  case  in  most 
congressional  land  grants.  In  all  cases,  whether  the  land  se- 
lected be  within  or  without  the  "  ten-mile  limit,"  it  is  the  se- 
lection and  not  the  location  of  the  road  by  which  the  gr>"^ 
attaches  to  specific  lands.  In  the  first  instance,  the  selectiws 
are  to  be  limited  to  a  certain  district,  and,  if  the  lands  in  '■"* 
district  are  ail  exhausted  before  the  grant  is  filled,  then  the 
remaining  selections  may  be'made  out  of  a  larger  distnci: 
but,  wherever  selected,  all  the  lands  are  of  the  same  class p'^" 
ciscly  as  in  the  case  of  plaintiff's  grant.  Both  grants  are  flo*'^' 
the  only  differences  between  them  being  that  in  the  or*'''* 
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right  of  selection  is  given  to  the  grantee,  while  in  the  other 
it  belongs  to  the  grantor,  and  in  the  one  the  selections  may 
be  made  anywhere  in  the  state,  while  in  the  other  they  are 
to  be  limited,  in  any  event,  to  three  counties.  The  court  finds 
that  the  intervenor  has  selected  ail  the  swamp  lands  within 
10  miles  of  its  road,  and  that  there  are  not  enough  swamp 
land.i  belonging  to  the  state,  including  the  tract  in  suit,  in  the 
counties  of  St.  Louis,  Cook,  and  Lake,  to  fill  its  grant.  It 
also  finds  that  there  are,  and  always  have  been,  since  plaintiff  ' 
completed  its  road,  more  than  enough  swamp  lands  to  fill  its 
grant,  belonging  to  the  state,  within  the  counties  through 
which  its  road  runs;  and  a  fortiori  there  must  be  more  than 
enouo;h  in  the  state  outside  the  counties  of  St.  Louis,  Cook, 
and  Lake. 

The  application  of  the  principles  already  announced  to 
this  state  of  facts,  makes  the  decision  of  the  case  very  simple. 
The  state,  notwithstanding  its  prior  grant  to  plaintiff,  had  a 
right,  if  it  chose,  to  grant  to  intervenor  all  its  swamp  lands 
in  the  three  counties  named,  inasmuch  as  it  had  enough  left 
elsewhere  to  fill  plaintiff's  grant.  This  is,  in  effect,  what  the 
state  did  do  by  making  this  float  grant  to  an  amount  as  great 
or  greater  than  all  the  swamp  lands  it  owned  in  those  coun- , 
ties.  On  the  one  hand  plaintiff  would  have  had  the  right,  in 
case  there  had  not  been  enough  swamp  land  elsewhere  to  fill 
its  grant,  to  insist  that  intervenor  should  not  appropriate  to 
its  grant  all  the  lands  in.  these  three  counties,  to  the  diminu- 
tion of  plaintiff's  prior  grant ;  and  on  the  other  hand  interve- 
nor has  a  right  to  insist  that  the  state  shall  nol,  to  the  diminu- 
tion of  itsgrant,  appropriate  to  plaintiff's  grant  swamp  lands  in 
these  three  counties,  inasmuch  as  there  are  enough  elsewhere 
to  fill  it.  The  adjustment  of  the  two  grants,  and  the  marshal- 
ing of  the  lands  between  the  two  grantees  according  to  these 
principles,  would  fully  protect  the  legal  rights  of  both  parties, 
and  carry  into  effect  both  grants,  as  Tar  as  it  is  possible  to  do 
so.  Whether  the  state  would  have  had  the  power  to  convey 
the  tract  in  suit  to  plaintiff  had  intervenor  not  previously  se- 
lected it,  is  a  question  not  necessary  to  be  decided  in  this 
case.  It  would,  under  the  circumstances,  have  certainly 
been  inequitable  to  have  done  so.  But  it  is  very  clear  that 
it  could  not  do  so,  under  the  facts  of  this  case,  after  interve- 
nor's  grant  had  attached  to  this  specific  land  by  selection. 
Plaintiff's  counsel,  however,  lay  much  stress  upon  the  fact 
that  the  act,  under  which  intervenor  claims,  provides  "that 
no  lands  shall  accrue  to  the  said  company  under  this  act 
until  all  grants  of  swamp  lands  previously  made  shall  be 
fully  satisfied."  It  is  contended  that  this  postpones  the  ap- 
propriation  of  any  lands  to  this  grant  until  all  prior  grants 
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have  been  actually  filled  by  the  selection  of  specific  lands  to 
their  full  amount.  If  this  was  so,  intervenor  could  not  get 
an  acre  until  plaintiff's  grant  is  finally  adjusted  and  filled,  al- 
though this  might  occupy  years,  and  notwithstanding  that 
during  all  this  time  it  is  absolutely  certain  that  there  is  morr 
than  land  enough  to  fill  both  grants.  We  do  not  thinicthat 
a  result  so  unreasonable,  as  well  as  unnecessary,  was  ever  in- 
tended. We  think  that  all  the  statute  means  is  that,  if  there 
is  not  enough  swamp  land  to  satisfy  all  prior  grants  and  this 
one  too,  the  prior  grantees  shall  have  their  full  amoLLits,anQ 
the  intervenor  must  stand  the  shortage.    Judgment  affirmed. 

Qrant  of  Swamp  Lands  in  Aid  of  RailreBdh—See  MillsCo.  v.  Burliiigt(H<i 
M.  R.  K.Co.  (U.  S),  10  .Am.  &  Eng.  R.  Cas.  693 ;  note  12  /</.  282 :  Buena  Visa 
Co.  V.  Iowa  Falls,  etc..  R.  Co.  (U.  S.).  22  IJ.  178.  Rice  v.  Sioui  Ciiy.W-. 
R.  Co.,  14  III.  549.  note  SS3. 

In  an  action  by  an  individual  to  quiet  title  to  land  which  lie  claims  undei 
the  swamp  land  grant  act  of  congress  of  Septemtjer  28,  1850,  and  defend- 
ant claims  undera  railroad  aid  grant  of  May  15,  1856,  the  fact  that  tlie  1^'' 
was  never  selected  by  ihtf  state,  as  required  by  the  swamp  land  aa,  15  not 
conclusive  that  it  was  not  swamp  land,  but  its  actual  character  (nay  be 
shown.  Where  the  land  was  swamp  within  the  meaning  of  the  act,  the 
title  thereto  vested  in  the  state  on  the  passage  of  the  act.  and  was  not  for- 
feited, as  against  the  subsequent  railroad  aid  grant,  by  failure  to  make  se- 
lection as  required  in  the  act.  Payment  of  taxes  on  the  land  by  the  rail- 
road company  and  its  gran[ee  during  the  time  the  land  was  owned  by  ihc 
county  under  a  grant  from  the  state  of  all  swamp  land  does  not  affect  ill* 
rights  of  the  county's  grantee,  as  the  land  was  exempt  from  taxations 
while  owned  by  the  county.  Such  grantee  will  not  be  required  to  relui"i 
such  taxes,  as  he  would  not  have  been  obliged  to  pay  them.  Hays  v.  Mc- 
Cormack  (Iowa,  May  28,  1891),  49  N.  W.  Rep.  69. 

In  order  to  show  title  in  the  state  to  particular  tracts  of  "  swamp  a".'' 
overflowed  lands,"  under  the  act  of  congress  of  September  aS,  iSjo.  if 
necessary  to  show  that  such  tracts  were  ascertained  and  located  as  swai^P 
or  overflowed  lands  by  commissioners  to  investigate  this  fact,  and  t^ 
their  report  to  the  secretary  of  the  interior  was  approved  by  him.  Do"" 
V.  Louisville,  N.  O.  &  T.  R.  Co.  (Miss.  Dec.  1.  1890),  8  So.  Rep.  395. 


Kemp. 

{Louisiana  Supreme  Court,  Oct.  Term,  r^po.) 

Evidoneo— Private  Law— Judicial  Notica,— While  it  is  true  that  a  legi>'^ 
tive  act  authorizing  a  private  corporation  to  ewcute  a  mortgage  on  i^m 
and  franchises  which  have  been  donated  to  it  by  the  slate,  t«ing  a  pn^'^^ 
act,  should  be  introduced  in  evidence,  yet  that  it  has  not  can  make  "'^^ 
ference  when  such  act  has  been,  in  another  cause,  recc^nized  and  wiio"^ 
by  a  decree  of  this  court.  We  are  bound  to  take  judicial  cognizance  <^ 
our  own  decisions. 
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Land  Qrant— Foff«<ture  by  Legislature  of  State— No n -fulfil IrriBnt  of  Condi- 
tion.— In  cas«  the  federal  government  neither  by  legislative  enactment  nor 
judicial  construction  has  declared  the  forfeiture  of  a  grant  of  lands  to  a 
railroad  corporation,  the  legislature  of  the  state,  which  is  designated  as 
the  trustee  in  tlie  granting  act  of  congress,  can,  if  she  has  done  no  act  to 
estop  her  from  setting  up  an  adverse  claim  to  a  prtsent  grantee,  forfeit 
such  grant,  on  the  ground  of  the  non-fulfillment  of  the  condition  subse- 
quent to  said  grant,— the  completion  of  the  railroad  within  the  fixed  period 


of  10  yea 


lifroad  Mortgage— Estoppel  of  State  to  Impeach.- The  state,  having 
by  legislative  enactment  authorized  a  railroad  corporation  as  donee  and 
grantee  of  lands  and  franchises  which  she  bestowed  upon  it  to  execute 
a  mortgage  thereon,  is  estopfjed  from  impeaching  same.  Rights  acquired 
through  the  enforcement  judicially  of  such  mortgage  cannot  be  destroyed 
by  subsequent  legislative  action  by  the  state. 

Title  of  Corporation  to  Lands  and  Franchises — Power  of  State  to  Dispute 
Validity.—  The  corporation  acquires  an  apparent  legal  title  to  the  lands  and 
franchises  which  are  adjudicated  to  it  under  such  judicial  foreclosure  of  a 
mortgage,  and  the  state,  as  trustee,  is  estopped  from  disputing  its  validity. 
or  setting  up  adverse  right  or  title  in  herself.  Only  the  United  States 
government,  as  grantor,  can  in  such  case  take  advantage  of  the  grantee's 
non-performance  of  the  condition  subsequent  which  is  attached  to  the 
grant ;  and  this  must  be  done  by  act  of  congress  or  judicial  proceedings 
and  decree. 

Fulfillment  of  Land  Grant  Conditions  ■■  Out  of  Time." — So  long  as  a  rail- 
road company  is  permitted  to  retain  the  occupancy  of  such  granted  lands, 
and  to  exercise  tlie  franchises  it  has  thus  acquired,  and  the  grantor  shall 
forbear  to  forfeit  the  grant,  the  corporation  is  entitled  to  proceed  with  the 
construction  of  its  railroad  to  completion  "out  of  time,'  and  thus  fulfill 
the  condition  subsequent  that  is  attached  to  the  grant. 

Effect  on  Grant  of  State  Legislation— Rights  of  Party  inPotsesslon.- At 
most,  an  intervening,  repealing  statute,  enacted  by  a  legislature  of  the 
state,  as  trustee,  could  repeal  and  avoid  its  own  donation  to  the  railroad 
company;  but  it,  containing  only  like  conditions  as  those  prescribed  in 
the  granting  act  of  congress,  left  the  grant  as  it  was  originally,  and,  it  hav- 
ing never  been  revoked  by  act  of  congress  or  judicial  decree,  a  mere  pos- 
sessor of  the  granted  lands,  without  title  from  any  source,  can  take  nothing 
by  the  effect  of  the  repealing  statute,  the  condition  subsequent  having 
been  intermediately  fulfilled. 

Right  of  Tretpatser  to  Recover  Value  of  Improvements. — The  granted 
lands  having  been  withdrawn  from  sale  and  settlement,  and  .passed  into 
the  domain  of  private  property,  not  subject  to  entry  under  the  United 
States  government  homestead  laws,  defendant,  not  having  a  title  from  any 
source  whatever,  must  be  treated  as  a  trespasser,  and  not  entitled  to  re- 
cover the  value  of  Improvements  in  excess  of  the  annual  revenues  o(  the 
land. 

Appeal  from  District  Court,  Parish  of  Bienville. 

Slubbs  &■  Russell,  Wise  &■  Herndon,  and  W.  U.  Richardson, 
for  appellant. 

Patterson  &■  Dorman,  for  appellee. 

Watkins,  J.— This  is  a  petitory  action  for  the  recovery  of 
a  small  tract  of  land  situated  in  the  vicinity  of  the     c,„,t,trf 
route  of  the  Vicksburg,  Shreveport  &  Pacific  Rail- 
road Company,  with  its  rents  and  revenues:  and  the  plaintiff 

46  A.  K  E.  R.  Cas— 31 
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also  claims  damages  for  the  destruction  of  timber.    Defend- 
ant is  sued  as  a  naked   trespasser  without  color  of  title  or 
right  in  the  property.     To  this  suit  the  defendant  first  filed 
on  exception  of  no  cause  of  action,  which  having  been  re- 
ferred to  the  merits,  he  filed  an  answer,  in  which  he  averred 
that  he  was  in  possession  of  the  property ;  that  plaintiff  was 
without  any  legal  or  valid  title  to  said  land,  and  had  no  such 
interest  therein  as  to  entitle  him  to  sue  for  its  recovery-    He 
further  averred  that  he  is  entitled  to  the  benefit  of  the  home- 
stead laws  of  the  United  States  government,  and,  believing 
that  this  land   had   reverted  to  the  government,  or  that  the 
title  thereto  wasin  thestate  of  Louisiana,  and  therefore  would 
so  revert,  as  the  railroad  had  not  been  completed  within  v\t 
time  required   by  the  granting  act  of  congress,  he  made  a 
settlement,  and  located  on  this  land  with  the  bona  fide  inten- 
tion of  acquiring  a  home  for  himself  and  family,  and  of  e"- 
terine  same  under  the  homestead  law,  as  soon  as  it  was  de- 
clared subject  to  entry ;  or,  if  said  land  should  be  confii"™^° 
to  said  railroad  company,  that  he  would  purchase  same  from 
it ;  and  that  he  had  repeatedly  offered  to  buy  it  from  said  '-"'Tj 
pany,  if  it  could  make  him  a  clear  warranty  title ;  but  it  cow" 
not  do  so.     He  makes  claim  for  $1,200  as  the  value  of  his  i^"' 
provements  in  case  of  eviction,  and   pleads  the  prescrip**"" 
of  one  year  agai«st  plaintiff's  demands  lor  revenues  and  ^'^  ?. 
of  timber  destroyed.     The  cause  was  tried  by  a  jury  ot_  Vg 
vicinage,  and  from  an  adverse  verdict  and  judgment  pl^*" 
has  appealed.  ^i 

The  history  of  plaintiR's  title  is  as  follows,  viz.:  Ira     'j^ 
plaintiff  acquired  title  from  the  Vicksburg,  Shreveport  ^   *^ 

cific  Railroad  Company ;  and  it  acquired  bv  nuf. 
■lautir'  chase  at  master's  sale  made  on  the  ist  of  Decer/^^ 
uti«!     '       ber,  1879,  in  the  foieclosure  of  a  mortgage  whicL 

was  executed  on  the  ist  of  September,  1857,  by  th^ 
Vicksburg,  Shreveport  &  Texas  Railroad  Company,  whose 
right,  title,  interest,  and  franchises  the  said  Vicksburg,  Shreve, 
port  &  Pacific  Railroad  Company  had  in  the  meanwhile  ac- 
quired. This  mortgage  of  the  said  lands,  appurtenances,  and 
franchises  of  the  VicKsburg,  Shreveport  &  Texas  Railroad 
Company  was  specially  authorized  by  an  act  of  the  legisla- 
ture of  date  March  19,  1857.  There  had  been  another  act  of 
the  legislature  passed  on  the  nth  of  March,  1857,  formally 
accepting  the  benefits  of  the  act  of  congress  of  date  June  3, 
1856,  donating  certain  lands  to  the  state  of  Louisiana  for  the 
purpose  of  aiding  in  the  construction  of  a  railroad  from  the 
Texas  state  line  to  the  Mississippi  river  at  a  point  opposite 
Vicksburg,  in  the  state  of  Mississippi,  and  upon  the  same 
terms  disposed  of  same  to  the  said  railroad  company.    On 
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defendant's  answer,  and  this  chain  of  title  thus  traced  back 
to  the  United  States  government,  his  contentions  are  as  fol- 
lows, viz.;  That  there  is  no  evidence  in  this  record  of  any 
special  authorization  by  the  state  to  the  Vicksburg,  Shreve- 
port  &  Tesas  Railroad  Company  to  execute  a  mortgage  on 
the  granted  lands;  no  evidence  to  show  that  the  railroad 
company  ever  issued  any  bonds  for  the  security  of  which  said 
act  of  mortgage  wasexecuted;  that,  if  granted,  said  mortgage 
was  absolutely  null  and  void,  because,  under  the  granting 
act  of  congress,  the  state  was  only  authorized  to  sell  lands 
opposite  each  20  miles  of  completed  road,  but  she  was  power- 
less to  grant  any  right  or  make  any  disposition  whatever  of 
other  lands  until  the  road  had  been  completed  for  another  20 
miles,  and  so  on,  to  the  end  of  the  route;  and  that  the  com- 
pleiion  of  said  road,  as  aforesaid,  was  made  by  said  act  a  con- 
dition precedent  to  any  disposition  thereof  by  the  state. 
Then,  as  there  has  been  no  act  of  the  slate  since  the  comple- 
tion o(  the  road  opposite  the  land  in  controversy,  divesting 
herself  of  the  legal  title  to  same,  it  must  be  in  the  state,  sub- 
ject to  be  reclaimed  by  the  government  of  the  United  States, 
and  disposed  of  as  it  may  deem  best,  as  the  terms  of  the  grant 
are  that,  ii  said  road  is  not  completed  within  10  years,  no 
'further  sales  shall  be  made,  and  tne  land  unsold  shall  revert 
to  the  United  States.  He  further  contends  that  the  grant  of 
the  state  in  1857  to  the  railroad  company,  the  act  authorizing 
the  mortgage,  if  any,  the  act  of  mortgage  itself,  and  the  sale 
to  the  railroad  company,  were  subjected  to  the  condition 
precedent  that  the  state  had  the  right  to  declare  the  grant 
forfeited  if  the  road  was  not  completed  within  10  years,  ttiere- 
by  destroying  all  intermediate  rights  that  the  company  had 
acquired  thereunder.  That  all  parties  contracting  with  the 
company  were  bound  to  know  that  this  condition  was  thus 
imposed,  and  they  must  have  been  aware  that  their  acquisi- 
tion of  it  was  cum  oncre.  That  in  1879  an  act  of  the  legisla- 
ture was  passed,  repealing  the  act  of  1857,  disposing  of  these  ' 
lands  to  the  railroad  company.  That  the  master's  sale  of  the 
property  was  not  made  for  some  months  thereafter ;  and  that 
the  railroad  company  had  full  knowledge  of  such  reservation 
when  it  became  the  adjudicatee  thereof, 

At  our  last  term  of  court  we  had  under  consideration  and 
decided  the  case  entitled  Vicksburg,  S,  &  P.  R.  Co,  v.  Sledge, 
41  La,  Ann,  896,  which  was  a  case  quite  similar  to  oiiHrdeti- 
the -instant   one,  and   in    which    we   rendered   an  naBiMiii 
opinion  adverse  to  the  claims  and  pretensions  of  f'"'"' "  •"■ 
the  defendant,  who  was  a  settler  upon  these  rail-  *'*"" 
road  lands,  like  this  defendant,  claiming  to  be  a  bona  fide 
possessor,  with  an  intention  to  acquire  a  title  from  the  United 
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States  government  under  its  homestead  laws.  In  that  case 
we  held,  on  a  careful  consideration  of  the  issues  involved, 
that  the  state  did  by  a  special  act  of  the  legislature  of  dale 
March  19,  1857,  grant  to  the  Vicksburg,  Shreveport  &  Texas 
Railroad  Company  "  the  full  and  perfect  right  to  mortgage 
and  hypothecate  all  or  any  part  of  the  lands  granted  bj'  the 
United  States  to  the  state  of  Louisiana  to  aid  in  the  con- 
struction of  said  railroad,  by  virtue  of  an  act  of  congress 
making  a  grant  of  lands  to  the  state  of  Louisiana  to  aid  in 
the  construction  of  railroads  in  said  state,  approved  June  3' 
1856."  Vicksburg,  S.  &  P.  R.  Co.  v.  Sledge,  41  La.  Ann.  90a 
Thereunder  we  found  that  a  large  quantity  of  bonds  were 
issued  by  the  company,  for  the  security  of  which  a  mortgage 
was  regularly  executed.  We  found  that  on  due  proceedings 
had,  the  validity  of  this  mortgage  was  recognized  by  the  su- 
preme and  circuit  courts  of  the  United  States,  and  that  all 
the  lands  and  franchises  acquired  by  said  company  unoC 
that  grant  and  under  the  assignment  of  the  state  were  pu^ 
chased  by  the  Vicksburg,  Shreveport  &  Pacific  Railroad 
Company  at  a  judicial  sale  made  under  and  in  pursuance  Ol 
decrees  ol  the  circuit  court,  and  that  it  went  into  posse_ssion 
thereunder.  While  it  may  be  true,  as  a  general  propositi**"', 
that  the  act  of  the  legislature  authorizing  the  executi*'"  '^ 
this  act  of  mortgage,  being  a  private  act,  should  have  ^^-i 
introduced  in  evidence,  vet  that  it  was  not  can  make  nt?  °'  " 
ference,  as  we  are  bound  to  take  judicial  cognizance  of  *-*  j 
own  decisions;  and  by  the  terms  of  the  decision  just  qU*^  j 
we  are  informed  that  the  mortgage  was  duly  authorizecJ  ^" 
executed.  . 

With  regard  to  the  right  of  the  legislature  to  auth<^''.^ig 
the  company  to  execute  such  a  mortgage  whereby  the  *'^i_ 
might  be  irrevocably  divested  before  tne  c*:''*  j. 
Bight Bfi»g-  tions  of  the  grant  were  fulfilled,  a  sufficient  anS  ^'''.^j 
thorru  Ha"  '^  found  in  our  opinion  in  the  Sledge  Case;  icr^'  : 
KMa^T«ui«  that  case,  we  held  that  the  state  made  the  disf  ^^  , 
till*.  tion  of  the  lands  granted  to  the  railroad  comp^''- 

on  precisely  similar  circumstances  to  those  "f^^^, 
which  congress  made   the  grant  to  her;  and  we  held    *"^j 
"the  act  o'f  June  3,   1856,  by   the  congress  of   the   Unif^^  r 
States,  passed  a  present  interest  in  the  lands  to  the  state  ^ 
Louisiana,  which  became  certain  by  identity  when  the  sc<^' 
tions  were  located  and  maps  were  filed  with  the  secretary  *^' 
the  interior."     We  also  found  that  the  state  conveyed  tnes^ 
sections  to  the  railroad  company  in  1857,  and  that  "it  was  3 
condition  precedent  to  the  conveyance  of  any  of  the  sections 
that  the  road  should  be  first  constructed  in  sections  of  twenty 
consecutive  miles  each  before  the  road  could  get  title  to  any 
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portion  of  the  land  coterminous  with  its  constructed  line." 
We  found  that  "  the  road  had  completed  [only]  a  portion  of 
its  line,"  and  that  the  "  portion  between  Snreveport  and 
Monroe  [Louisiana]  was  not  constructed  within  the  ten 
years."  We  held  that  "  the  federal  government  neither  by 
legislative  act  nor  judicial  construction,  has  declared  the 
forfeiture  of  the  grant,  and,  under  well-recognized  jurispru- 
dence of  the  federal  courts,' the  legislature  of  the  state  of 
Louisiana,— if  the  state  had  done  no  act  to  estop  her  from 
setting  up  an  adverse  claim  to  the  present  grant  to  the  plain- 
*  tifi— could  forfeit  the  grant  to  the  railroad  on  the  ground  o( 
the  non-fulftUment  of  the  condition  subsequent  to  said  grant, 
— the  completion  of  the  road  within  the  fixed  limit  of  ten 
years."  We  held  that  "the  United  States  government  could 
have  complained  of  the  manner  of  the  execution  of  the  trust 
bv  the  state,  but  it  has  made  no  objection  to  the  interpreta- 
tion placed  upon  the  act  donating  the  lands  by  the  slate  of 
Louisiana  to  the  Vicksburg,  Shreveport  and  Texas  Railroad 
Company ;"  that  "the  present  plaintiff  [the  railroad  com- 
pany] acquired  title  through  the  decree  of  the  United  States 
supreme  court,  which  recognized  the  validity  of  said  mort- 
gage, and  ordered  all  the  property  included  therein  to  be 
sold  to  satisfy  the  same  ;"  that  "  the  state,  having  authorized 
this  act  of  mortgage,  under  and  by  virtue  of  which  said  par- 
ties acquired  rights,  is  estopped  from  impeaching  the  same, 
and  declaring  it  a  nullity.  Rights  thus  acquired  cannot  be 
destroyed  by  subsequent  legislation."  Vicksburg,  S.  &  P. 
R,  Co.  V.  Sledge,  41  La.  Ann,  902,  903.  On  this  hypothesis 
we  held  in  that  case  that  "  the  plaintiff  has  an  apparent  legal 
title  to  the  land  by  virtue  of  the  sale  to  satisfy  a  mortgage 
specially  authorized  by  the  state  of  Louisiana.  By  the  act 
of  the  general  assemb!}'  authorizing  said  mortgage,  the  state 
is  estopped  from  disputing  the  title,  and  setting  up  title  in 
herself  the  original  grantor,  [of  the  railroad  company,]  and 
the  United  States  government  can  only  take  advantage  of 
the  non-performance  of  the  condition  subsequent  attached 
to  the  grant.  This  may  be  done  by  legislative  act  or  ju- 
dicial construction.  The  government  of  the  United  States 
has  made  no  assertion  of  the  forfeiture,  and  the  legal  title  to 
said  land  will  remain  in  the  plaintiff  until  there  is  some  as- 
sertion of  ownership  on  the  part  of  the  federal  government 
for  the  breach  of  the  condition,  by  directing  the  possession 
and  appropriation  of  the  land,  or  that  it  be  offered  for  sale 
or  for  settlement. 

In  reference  to  this  question,  upon  deliberate  reflection, 
our  minds  remain  fixed  and  unaltered.  Defendant's  counsel 
cite  us,  with  great  reliance,  to  the  opinion  of  the  supreme  court 
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in  Schulenberg  v.  Harriman,  21  Wall.  44,  and  Farnsworth  :■, 
Minnesota  &  Pac.  R.  Co.,  92  U.  S.  49,  as  announc 
I  inga  different  doctrine.  But  our  reading  of  the 
former  serves  only  to  confirm  our  previously 
expressed  opinion,  for  in  the  opinion  we  find  the 
following,  viz.:  "The  provisions  in  the  act  of  congress  of 
1856,  that  all  lands  remaining  unsold  after  ten  years  shall  re- 
vert to  the  United  States,  if  the  road  be  not  then  completed, 
is  no  more  than  a  provision  that  the  grant  shall  be  void  if  a 
condition  subsequent  is  not  performed.  *  *  *  And  it  is  set-  , 
tied  law  that  no  one  can  take  advantage  of  the  non-perform- 
ance of  a  condition  subsequent,  annexed  to  an  estate  in  fee, 
but  the  grantor  or  his  heirs,  or  the  successors  of  the  grantor 
if  the  grant  proceed  from  an  artihcial  person  ;  and  if  they 
do  not  see  fit  to  assert  their  right  to  enforce  a  forfeiture  on 
that  ground  the  title  remains  unimpaired  in  the  grantee,*  *  * 
And  the  same  doctrine  obtains  when  the  grant,  upon  condi- 
tion, proceeds  from  the  government.  No  individual  can  as- 
sail the  title  it  has  conveyed  on  the  ground  that  the  grantor 
has  failed  to  perform  the  conditions  annexed,"  Thisopinion 
was  rendered  in  1874,  and  that  in  the  Farnsworth  Case  in 
187s  ;  Mr.  Justice  FlELD  being  the  organ  of  the  court  in  each 
case.  To  show  the  distinguishing  characteristics  of  the  lat- 
ter case  from  those  of  the  instant  case  we  will  make  the  fol- 
lowing pertinent  extract,  viz. :  "  The  parcels  thus,  earned 
were  excepted  from  forfeiture.  It  was  certainly  competent 
(or  any  company  to  subject  its  property,  rights,  ana  fran- 
chises conferred,  or  attempted  to  be  conferred,  by  the  act  of 
May  23,  1857,  or  derived  from  any  other  source,  to  this  lia- 
bility. Its  assent,  in  this  respect,  was  one  of  the  conditions 
upon  which  it  received  the  loan  of  the  state  credit  provided 
by  the  constitutional  amendment.  When  the  assent  was 
given,  the  relation  of  the  state  to  the  land  and  connected 
franchises  was  precisely  as  thotigh  a  condition  liad  been  srip- 
nally  incorporated  in  the  grant.  [Italics  are  ours.]  The  mort- 
gage or  deed  of  trust  not  having  been  executed  until  afier 
the  amendment  was  accepted,  and  the  holding  of  the  lands 
of  the  company,  with  its  rights,  privileges,  and  franchises. 
having  been  thus  made  dependent  upon  the  completion  of 
the  road  within  the  periods  prescribed,  the  bene- 
^"'jiti""'  ficiaries  under  that  instrument  took  whatever  se- 
(QMiroeUoB  curity  it  afforded,  in  subordination  to  the  rights 
•■  oit  gf  of  the  state  to  enforce  the  forfeiture  provided. 
""•■■'  In  that  case  it  is  manifest  that  a  state  constitution- 

al amendment  supervened,  whereby  additional 
conditions  were  imposed  upon  the  grant  than  those  which 
were  originally  stipulated  in  the  granting  act  of  congress: 
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and  hence  the  difference  in  the  opinion  from  ours  in  the 
Sledge  Case — the  granting  act  of  the  state  in  1857  being 
identical  with  that  of  congress.  But  in  the  Sledge  Case  we 
found  that  the  road  "  was  not  completed  within  the  ten  years 
prescribed  by  the  act  of  congress,  but  was  completea  and 
hnished  '  out  of  time,'  in  July,  1884,  when  the  governor  cer- 
tified to  the  secretary  of  the  interior  of  its  entire  construc- 
tion between  the  termini  and  along  the  line  proposed  in  the 
act  of  congress  donating  the  land  for  t^e  construction  of 
said  road."  Vicksburg,  S.  &  Pac.  R.  Co.  v.  Sledge,  41  La. 
Ann.  goo.  In  this  manner  the  condition  subsequent  was  ful- 
filled. The  company  certainly  bad  the  right  to  construct 
the  road  "  out  of  time,"  as  no  intervening  effort  to  forfeit 
the  land  had  been  made  by  act  of  congress  or  judicial  pro-  . 
ceedings.  United  States  v.  Memphis,  97  U.  S.  291 ;  Hanni- 
bal  &  St.  Joseph  R,  Co.  v.  Smith,  9  Wall.  96 ;  Merrick's 
Ex'r  V.  Giddings,  115  U.  S.  307;  Van  Wyck  v.  Knevals,  106 
U.  S.  361,  10  Am.  and  Eng.  R.  Cas.  664;  St.  Joseph  &  Den- 
ver City  R.  Co.  T.  Baldwin,  103  U.  S.  430,  2  Am.  &  Eng.  R. 
Cas.  510.  When  lands  thus  granted  have  been  listed  at  the 
instance  of  the  grantee,  and  maps  thereof  are  made  and  filed 
with  the  secretary  of  the  interior,  they  are  withdrawn  from 
sale  and  entry,  and  are  not  thereafter  subject  to  settlement 
or  homestead  by  settlers.  Lists  of  land  thus  certified  to  the 
state  by  the  commissioner  of  the  general  land-office  convey 
as  complete  titles  as  patents,  and  are  not  thereafter  suscep-. 
tible  of  pre-emption.  Rev.  St.  U.  S.  %  2449 ;  Frasher  v.  O'Con- 
nor, 115  U.  S.  io2:  Mower  v.  Fletcher,  116  U.  S.  381.  Rec 
o^izing  this  principle,  we  said  in  Sledge's  Case: 
"The  land  Jn  controversy  was  withdrawn  from  TmMMtr 
public  sale  and  entry  before  the  defendant  went  piKuu*. ' 
on  the  same."  His  entry  thereon  was  unlawful, 
and,  as  he  sets  up  no  title  other  than  his  trespass,  he  cannot 
dispute  the  apparent  title  of  the  plaintiff.  Stille  v.  ShuH,  41 
La.  Ann.  816.  The  defendant  is  exactly  in  Sledge's 
situation.  At  most,  the  repealing  act  of  1879  had  j^/,"aV«t* 
the  effect  of  repealing  the  grant  of  the  state  to  the 
railroad  company  of  1857,  and  of  restraining  her  grant  from 
the  government  of  the  United  States.  That  grant  having- 
never  been  revoked  by  act  of  congress  or  judicial  decree,  it 
is  impossible  for  the  defendant  to  take  anything  thereby,  be- 
cause the  condition  subsequent  has  been  fulfilled  by  the  com- 
pletion of  the  road,  and  the  acceptance  of  the  state  as 
grantee,  and  the  trust  is  at  an  end,  and  the  title  of  the  com- 
pany completed,  and  rendered  indefeasible.  Under  this 
state  of  facts  the  United  States  government  couid  not,  in  our 
opinion,  recover  the   lands  by  suit   or  forfeiture  from   the 
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company;  and  the  defendant  could  not,  by  any  length  of 
possession,  acquire  a  homestead  upon  it.  Coniessedly  the 
defendant  has  no  title,  and  does  not  occupy  the  position  of 
a  good  faith  possessor.  True  it  is  that  our  predecessors 
have  held  frequently,  and  correctly  held,  that  actual  settlers 

on  the  public  domain,  open  to  sale  and  pre-emp- 
D*r«iutu  jjpjj^  cannot  be  considered  as  trespassers,  even  as 
nipuHr.  against  the  government.  Keilar  i'.  Belleandeau,  6 
La.  Ann.  643;  Pr^e  y.  Curran,  5  La.  Ann.  686.  Certainly 
not.  But  defendants  case  is  different.  Plaintiff  holds  a 
proper  title  out  oi  the  government,  and  the  lands  were  pre- 
viously withdrawn  from  sale  and  homestead.  They  have 
passed  into  the  domain  of  private  property  quoad  this  con. 
troversy,  and  the  homestead  laws  are  at  least  held  in  sus- 
pense. Defendant  is  a  trespasser,  and  not  entitled  to  the 
value  oi  the  improvements;  but  we  think  it  equitable  and 

right  that  he  should  be  relieved  from  the  plain- 
^^^Ih*'"*    tiff's  claim  (or  rents  and  damage,  considering  one 

demand  as  the  just  equivalent  of  the  other.  The 
judgment  must  be  reversed  on  the  principles  of  law  herein 
assigned  as  well  as  on  those  announced  in  Vicksburg,  S.  & 
P.  R.  Co.  V.  Sledge,  which  is  unreservedly  affirmed.  It  is 
iherefore  ordered,  adjudged,  and  decreed  that  the  judgment 
.appealed  from  be  annulled,  avoided,  and  reversed  ;  ana  it  |s 
further  ordered  and  adjudged  that  the  plaintiff  be,  and  he  is 
Jiereby,  decreed  the  owner  of  the  property  claimed  in  his 
petition,  and  all  the  improvements  thereon  ;  and  that  all  the 
other  demands  of  the  plaintiff  for  rents  antl  damages  be  ex- 
tinguished and  compensated  by  the  defendant's  reconven- 
tional  demand  :  and  that  the  defendant  andappeilee  be  taxed 
■with  all  costs  in  both  courts. 

Forfiitureof  L&nd  Granti  for  Nonfuffilment  of  Conditions. — See  a"'' ^" 
bee  V.  Oregon  &  Cal.  R.  Co..  and  note,  pp.  460,  472. 


Chicago,  Milwaukee  &  St.  Paul  R.  Co.  v.  Durant  et  ^ 

Same  v.  Hospes. 

Same  v.  Staples. 

Same  ».  Union  Depot  St.  Ry.  &  T.  Co. 

(44  Minnesota  361) 

Contract  tor  Right  of  Way— Specific  Performance.— Certain  o(  the  i^ 
fendants.  in  consideration  of  the  extension  of  the  plaintiff  s  railway  ^  ^V 
city  of  Stillwater,  entered  into  a  contract  with  the  plaintiff,  in  whi«"  ^^ 
agreed  that  the  city  would  furnish  right  of  way  through  certain   real  es- 
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tate  in  the  city,  and  that  they  would  purchase  one-half  of  a  certain  block 
of  land,  and  grant  the  plaintiff  a  right  of  way  through  it.  Such  right  of 
way  was  not  so  given  or  procured,  and  the  contract  remains  unfulfilled  on 
the  part  of  the  defendants;  and  several  parcels  of  land  included  within 
the  limits  of  the  rif>hl  of  way,  as  designated,  are  shown  to  have  been  sep- 
arately owned,  subsequent  to  the  contract,  by  some  of  the  defendants,  and 
to  have  been  conveyed  to  other  defendants  with  notice  of  the  contract. 
In  an  action  brought  by  plaintiff  against  the  signers  of  the  contract,  and 
such  grantees,  for  a.  specific  performance,  with  compensation  in  damages, 
Ae/i/,  upon  the  facts  stated  in  the  complaint  and  set  forth  in  the  opinion. 
that  the  plaintiff  is  not  entitled  to  the  equitable  interposition  of  the  court 
(or  the  relief  sought,  but  must  be  left  to  its  action  at  law  for  damages. 

Appeal  from  District  Court,  Washington  County. 

If,  H.  Norris,  for  appellant. 

Fayette  Marsh,  for  E.  W.  Durant  and  othc  s. 

y.  N.  &  I.  IV.  Castie,  for  E.  L.  Hospes  and  Isaac  Staples. 

Searles  &  Gail,  for  Union  Depot  St.  Ry-  &  T.  Co. 

Vanderburgh,  J. — The  demurrers  to  the  complaint  inter- 
posed  in  behalf  of  defendants  Durant,  Hospes,  Hersey,  Sta- 
ples, the  Union  Depot  Company,  and  O'Gorman, 
receiver,  were  sustained  by  tne  trial  court,  and  the  *'"•"••'•'- 
complaint  held  sufficient  as  to  the  other  defendants.  From 
the  order  sustaining  the  demurrer  the  plaintiff  appeals,  and 
the  principal  question  presented  for  our  determination  is 
whether  the  complaint  states  a  cause  of  action  in  respect  to 
the  defendantsabove  named.  Generally,  in  equitable  actions 
of  this  kind,  the  merits  can  be  best  determined  upon  proofs 
after  answer:  but  we  will  examine  and  consider  such  ques- 
tions as  are  fairly  before  us  on  this  appeal. 

I.  If  the  action  were  brought  solely  against  the  defendants 
who  executed  the  contract  for  the  right  of  way,  whom,  for 
convenience,  we  will  style  "obligors,"  though  equi- 
table relief  is  demanded,  a  recovery  might  be  had  '^l^**  "" 
for  damages,  and  treating  it  as  an  action  for  dam- 
ages, the  defendants  would,  if  they  required  it,  be  entitled  to 
a  jury  trial.  Davison  v.  Associates  of  the  Jersey  Co.,  71  N. 
Y.  334.  But  certain  lots,  through  which  the  right  of  way 
was  bargained  for,  are  alleged  to  have  been  conveyed  to  cer- 
tain other  defendants,  who  are  joined  in  the  action,  and  who 
are  not  parties  to  the  agreement,  and  against  whom  equita- 
ble relief,  by  way  of  specific  performance,  is  sought.  The 
two  causes  of  action — one  for  damages  and  one  for  tne  special 
relief — cannot  properly  be  united,  and  this  is  one  ground  of 
the  demurrer.  The  action,  then,  must  be  treated  as  an  equi- 
table one  for  specific  performance,  with  incidental  relief,  by 
way  of  compensation  for  such  portion  of  the  propert}'  in 
question  as   cannot  be  reached;   and  the  sufficiency  01  the 
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complaint  must  be  determined  solely  in  respect  to  the  right 
of  trie  plaintiff  to  such  relief. 

2,  It  is  charged  in  the  complaint  that  in  order  to  induce, 
the  plaintiff  to  construct  a  line  of  its  railroad  from  a  point 
r«atrutror  °"  '*^  River  Division  from  Hastings  to  the  city  of 
riRhterwkr-  Stillwater,  the  defendants  Staples,  Du rant,  Hospes, 
raiiidtr-  Hersey,  and  Sabin,  with  one  Torinus,  since  de- 
*""'  ceased,  on  the  15th  day  of  July,  1881,  agreed  in  writ- 
ing with  this  plaintiff  that  the  city  of  Stillwater  would  and 
should  give  this  plaintiff  a  right  of  way,  56  feet  wide,  through 
certain  real  property,  as  described  in  thecompiaint ;  and  that 
on  its  part  the  plaintiff,  in  and  by  the  same  agreement,  in  con- 
sideration of  the  premises,  undertook«nd  agreed,  among  other 
things,  that  it  would  at  once  begin  the  construction  of  such 
branch  line,  and  continue  the  same  with  all  practical  dispatch 
until  the  completion  thereof ;  and  that  it  did  in  ail  things  well 
and  truly  fulfill  and  perform  such  agreement  on  its  part. 
There  is  no  doubt  as  to  the  sufficiency  of  the  considewtion 
to  uphold  the  undertaking  of  the  defendants,  or  that  the  par- 
ties are  mutually  bound,  subject  to  the  conditions  of  the  con- 
tract. ■  Western  Railroad  Corp.  v.  Babcock,  6  Mete.  (Mass.), 
346- 

3,  In  respect  to  the  defendants  in  whose  favor  the  de- 
murrer was  sustained,  it  is  not  claimed  that  any  of  them  no"' 

own  or  are  interested  in  the  property  in  question 
DthBdHta-  here,  except  the  Union  Depot  Company,  and O'Gor- 
fiViLurtM  nian,  receiver.  The  last  named  are  not  parties  to 
!■  prtpcrtr.     agreement,  but  are  properly  joined  as  having  some 

interest  in  the  property.  But  the  decree  of  the 
court  for  specific  performance  of  the  contract  could  only  be 
made  operative  against  them,  or  any  other  persons  than  the 
original  obligors,  m  so  far  as  they  nave  acquired  from  the 
latter  portions  of  the  right  of  way  contracted  for  with  notice. 
As  to  such  lands,  such  parties  would  stand  in  their  shoes,  and 
be  bound  ;  but  as  to  the  lots  acquired  by  the  Union  Depot 
Company  of  other  parties,  by  purchase  or  condemnation,  the 
contract  is  entirely  nugatory,  and  in  respect  to  the  several 
tracts  of  land  designated  in  the  complaint  as  having  been  so 
acquired  by  the  Union  Depot  Company,  it  could  not  be  bound 
in  this  action.  From  the  terms  of  the  contract  pro%'idi"? 
that  the  city  would  give  a  right  of  way,  and  the  specifiW' 
tion  of  the  ownership  of  the  several  lots  set  forth  in  thecom- 
piaint, it  will  not  be  implied  that  the  defendants  at  any  ti^^ 
owned  or  had  title  to  any  of  them,  save  as  therein  set  fortn. 
From  the  complaint  it  appears  that  the  Union  Depot  Com- 
pany acquired  title  to  the  north  49  feet  of  lot  2,  in  block  -j 
irom   Helen  M.  Torinus  and  Louis  E.  Torinus,  her  husba""' 
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What  the  latter's  interest  was,  does  not  appear.  The  defend- 
ant  Sabin,  one  of  the  signers  of  the  agreement  in  question, 
acquired,  by  purchase  from  Torinus,  an  undivided  half  of  the  • 
south  35  feet,  in  width,  of  lot  7,  and  of  the  north  56  feet  of 
lot  8,  September  16,  1881.  Sabin  also  purchased  of  defend- 
ant  Durant  and  another,  September,  1881,  the  north  1;  feet 
"n  width  of  lot  7,  and  the  undivided  half  of  the  south  35  feet 
n  width  thereof,  and  the  undivided  half  of  the  north  56  feet 
n  width  of  lot  8 ;  and  at  the  same  time  purchased  of  Torinus 
the  other  undivided  half  of  south  35  feet  of  lot  7,  and  north 
56  feet  of  lot  8.  Sabin  also  purchased  lot  5,  and  a  portion  oi 
lots  5,  7,  and  8,  described  in  the  complaint,  was  conveyed  by 
him  to  the  Union  Depot  Company,  and  is  included  in  the 
right  of  wav,  56  feet  in  width,  described  in  the  agreement. 
It  is  also  alleged  that  the  title  in  fee  to  the  south  30  feel  in 
width  of  lot  8  to  lot  9,  and  the  north  75  feet  in  width  of  lot 
10,  btofk  28,  appear  to  be  in  the  citj'  of  Stillwater,  since  1875, 
as  and  for  a  part  of  Nelson  street,  and  as  part  and  parcel  of 
the  "  Levee,"  so  called.  It  further  appears  that  the  depot 
company  have  acquired  divers  other  parcels  of  the  same 
block  from  other  persons,  not  parties  to  the  contract,  and 
have  also  granted  to  the  plaintiff  a  certain  portion  of  the  lots  2, 
3i4iSi  7,8,9, 10,  II,  in  block  28,  lying  within  such  56  feet  strip, 
or  right  ofway.  The  defendant  Sabin  is. the  onlv  one  of  the 
signers  of  the'  contract  who  appears  to  have  title  to  any  of 
the  land  in  question,  in  block  28,  and  his  interest  is  confined 
to  that  part  of  lots  5,  7,  and  8,  above  described,  and  not  al- 
ready conveyed  to  the  depot  company.  The  only  land  in 
block  28,  within  the  right  of  way,  which,  in  case  specific  con- 
veyance were  decreed  under  the  contract,  would  be  subject 
to  be  so  conveyed,  is  the  land  held  by  Sabin,  and  so  much  of 
the  land  of  the  depot  company  withm  the  right  of  way  not 
already  conveyed  to  the  plaintiff  by  it  as  it  derived  from  Sa- 
bin, as  above  stated.  As  before  intimated,  land  procured  by 
the  depot  company  from  strangers  to  the  contract  would  not 
be  affected  by  it.  As  to  block  27,  the  obligors,  by  the  same 
contract,  further  agreed  to  purchase  so  much  of  block  27  as 
lav  east  of  the  alley,  and  to  grant  such  right  of  way,  as  afore- 
said, through  the  same  to  the  plaintiff.  As  respects  the  lots 
in  this  half  block,  through  which  the  right  of  way  in  ques- 
tion was  in  fact  located,  it  appears  that  on  September  15, 188 1, 
the  Union  Depot  Company,  defendant,  acquired  title  from 
Isaac  Staples  to  one-half  of  lot  i,  and  lots  3,  4,  and  5 ;  and 
March  1,  1882,  from  defendant  Hersey  and  others,  to  the 
other  half  of  lot  i  ;  and  March  23,  1882,  to  lot  2,  from  Sey. 
mour,  Sabin  &  Co.,  of  which  firm  defendant  Sabin  was  a 
member.  It  does  not  appear,  however,  what  interest  Hersey 
and  Sabin  had  in  the  iots  conveyed. 
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4,  The  city  has  not  (urnished  the  right  of  way,  as  agreed, 
and  the  defendants  have  not  caused  it  to  be  done,  or  pro- 
cured it  themselves,  through  either  block.  The 
*■'"'  "■^«  '••■  question  now  arises  whether,  upon  the  facts  herein 
rorBMcr"  ''  case  is  made  for  the  interposition  of  a  court  ol 
equity  so  as  to  warrant  a  decree  for  specific  per- 
formance as  to  the  defendants  Union  Depot  Companv  and 
Sabin,  and  to  award  a  judgment  for  damages  against  other 
defendants,  by  way  of  compensation  for  the  deficiency.  The 
court  will  not  undertake  to  compel  the  defendants,  jointly  nr 
severally,  to  purchase  the  specincproperty,  or  to  procure  the 
right  of^way  from  the  city.  And  it  is  not  a  case  for  compen- 
sation, because,  conceding  that  the  court  might  compel  the 
depot  company  and  Sabin  to  convey  a  partialintcrest  repre- 
senting a  relative  or  proportionate  share  of  individual  obli- 
gors, as  above  describea,  the  same  would  be  relatively  so 
small,  as  compared  with  the  whole  amount  embraced  in  the 
contract,  that  the  compensation  or  damages  would  appar- 
ently be  the  main  object  of  the  suit.  In  such  cases  a  court 
of  equity  will  not  assess  damages  as  compensation,  butonlv 
where  tiiey  are  incidental  to  llie  principal  ground  of  relief, 
and  the  court  will  leave  the  party  to  his  action  at  law.unless 
he  will  consent  to  accept  the  part  subject  to  conveyance 
without  damages.  Earl  of  Durham  v.  Legard,  34  Law  J.Ch. 
590.  In  some  cases,  however,  where  the  vendor  shows  title 
to  a  portion  only  of  the  land  contracted,  or  has  wrongfully 
parted  with  part,  justice  may  be  done  by  an  apportionment 
of  the  consideration,  if  the  vendee  consent  to  take  part  with 
an  abatement  of  the  price.  2  Lead.  Cas.  Eq.  (4th  Ed.|,  pt.2, 
p.  1146.  So,  where  the  vendee  knows  at  the  time  of  enter- 
ing into  the  contract  (as  may  be  implied  in  this  casefrom  the 
terms  of  the  contract)  that  the  vendor  has  title  to  a  pyt  onlv 
of  the  land,  compensation  will  be  denied.  Wat.  Spec.  Pe". 
^  506;  s  Wait,  Act.  &  Def.  781.  This  is  not  a  case  between 
vendor  and  vendee.  By  the  contract  the  right  of  way  was 
to  be  procured  by  or  from  others  by  gift  or  purchase.  The 
plaintiff  did  not  contract  for  a  conveyance  from  the  defena- 
ants.  It  did  not  rely  upon  the  individual  ownership  of  '''^ 
obligors.  The  city  was  to  give  the  right  of  way  ;  and.  as  t" 
block  27,  the  defendants  were  to  purchase  the  entire  ball 
block  jointly,  and  jointly  bear  the  burden.  It  was  not  fairly 
within  the  contemplation  o(  the  parties  that  the  interests 
which  the  individual  obligors  might  have  in  some  of  the  lan^ 
embraced  in  the  proposed  right  ol  way  should  be  made  sut)- 
ject  to  enforced  conveyance  under  the  contract,  ifuj"  , 
filled  in  its  scope  and  purpose  by  the  obligors,  who  jo'"'-, 
entered  into  it.     Equity,  it  is  true,  looks  at  the  substance  " 
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the  contract,  and,  when  the  agreement  can  be  substantially, 
though  not  literally,  carried  out,  without  changing  the  na- 
ture of  the  contract,  or  substituting  a  new  one,  and  do  jus- 
tice between  the  parties,  it  will  be  so  er.lorced.  The  doctrine 
of  compensation  rests  upon  this  principle.  And  so  where 
land  is  held  as  tenants  in  common  by  several  persons,  who 
have  jointly  agreed  to  convey  the  same,  some  of  whom  are 
not  bound,  or  are  deceased,  those  who  are  liabie,  or  who  sur- 
vive, may  be  compelled,  in  a  suit  on  the  contract,  to  convey 
their  individual  or  proportionate  interests  as  tenants  in  com- 
mon. Hooker  v.  rynchon,  8  Gray,  550.  But  such  is  not 
this  case.  The  contract  did  not  contemplate  a  conveyancs 
of  individual  interests,  but  the  acquisition  of  the  right  of 
way  by  the  public,  and  by  the  joint  act  or  purchase  by  the 
obligors;  and,  as  to  block  27,  an  essential  condition  and  in- 
ducement  to  the  parties  was  the  purchase  of  the  half  block, 
and  not  the  right  of  way  merely.  In  any  view  of  the  case, 
and  apart  from  the  question  of  laches, considering  the  nature 
of  the  contract,  the  state  of  the  title,  the  indelinileness  and 
uncertainty  in  the  description  set  forth  in  the  contract,  we 
think  that  the  parties  should  be  left  to  their  action  at  law, 
and  the  interposition  of  a  court  of  equity  is  not  warranted. 
Order  affirmed. 

SpecHio  Performance  of  Agreement  to  Convey  Right  of  Way. — See  note  43 
Am.  &  Enc.  R.  Cas.  645. 

Unrecorded  Deed  Conveying  Right  of  Way  —Company  In  Pouetsion  of  Part 
Oniy^Rightof  Bona  Fide  {Purchaser.— A  railroad  coinpanv  having  a  deed  of 
a  right  olwaywhicii  it  did  not  record,took  possession  of  a  part  only  of  the 
riglit  of  way  conveyed.  The  land-owner  subsequently  conveyed  the  prem- 
ises to  a  third  party,  and  the  deed  given  by  him  recited  that  the  convey- 
ance was  subject  to  the  railroad  right  of  way.  Helii,  that  the  purchaser 
had  notice  of  the  railroad  company's  title  to  that  portion  only  of  which  it 
was  in  possession.  Cincinnati,  I,  &  St.  L.  R.  Co.  v.  Smith  (Ind.  Sup.  Ct. 
March  18,  1891),  26  N.  E.  Rep.  1009. 

Land  Covered  by  Location— Estoppel  of  Company  to  Claim  Title.— In  an 
action  to  try  the  title  to  a  parcel  of  land  occupied  by  a  railroad  company, 
it  appeared  that  the  defendant  company  after  filing  the  location  of  its  road, 
accepted  a  deed  from  plaintiff's  predecessor  describing  the  land  conveyed 
as  the  land  taken  by  the  location,  which  description  did  not  include  the 
land  in  dispute;  and  at  the  date  of  the  location  defendant  did  not  admit, 
nor  did  plaintiffs  predecessor  claim  that  the  latter  had  title  to  the  prem- 
ises. A  license  to  use  the  land  in  question  was  given  by  plaintiff's  prede- 
cessor to  defendant,  which,  ot  course,  would  have  been  useless  had  defend- 
ant owned  the  land.  He/d,  that  the  defendant  was  not  estopped  to  claim 
that  the  Jand  in  question  was  covered  by  the  location.  Cunningham  -v. 
Roston  &  Albany  R.  Co.  (Mass,  May  18,  1891),  27  N.  E.  Rep.  660. 

Interest  Acquired  by  Company  In  Right  of  Way  where  there  has  been  Nei- 
ther Conveyance  norCondemnatlon.^In  East  Tenn.  Va.  &  Ga.  R.  Co.  v.  Tel- 
ford's Ex'rs  (Tenn.  OcL  30,  1890),  14  S.  W.  Rep.  776,  it  appeared  that  the 
charter  of  the  defendant  contained  the  following  provision  i  "In  the  ab- 
sence of  any  contract  with  the  said  company  in  relation  to  land  through 
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which  the  said  road  may  pass,  signed  by  the  owner  thrreof  or  his  agent,  or 
any  claimant  or  person  in  possession  thereof,  which  may  be  confirmed  by 
the  owner,  it  shall  be  presumed  that  the  land  upon  which  the  said  road  may 
be  constructed,  together  with  a  sp^ce  of  one  hundred  feet  on  each  side  ol 
the  center  of  said  road,  has  been  granted  to  the  company  by  the  owner 
thereof,  and  the  said  company  shall  have  good  right  and  title  thereto. and 
shall  have,  hold,  and  enjoy  the  same  as  long  as  the  &ame  be  used  only  fur 
the  purpose  of  said  road,  and  no  longer  unless  the  persons  owning  the  said 
land  at  the  time  that  part  of  the  road  which  may  be  on  said  land  when  fin- 
ished, or  those  claiming  under  him.  her,  or  them,  shall  apply  for  an  assess- 
ment for  the  value  of  said  land,  as  hereinbefore  directed,  within  Ave  ycais 
next  alter  that  part  of  said  road  was  finished.  And  in  case  the  said  own- 
ers, or  those  claiming  under  them,  shall  not  apply  for  such  assessment 
within  five  years  next  after  the  said  part  was  finished,  they  shall  be  forevi^r 
barred  from  recovering  the  said  land,  or  having  any  assessment  or  com- 
pensation therefor,"  etc.  f/M,  that  where  the  company  had  occupied  land 
for  a  right  of  way  without  any  conveyance  ever  having  been  made,  or  a 
right  ofway  conaemned,  the  company  acquired  an  easement  only,  and  ilie 
land -owner  was  entitled  to  make  any  use  ol  the  right  of  way  subject  to  the 
easement,  not  inconsistent  with  the  company's  use  of  the  same. 

flight  of  Railroad  Company  to  Build  Side-tracki  on  Righto^  Way— lnt*r 
f«r«ne«  with  ute  by  Land -owner— Where  by  statute  a  railroad  company  ac- 
quires an  casement  100  feet  wide  in  the  land  over  which  its  roai^s  con- 
structed, its  right  to  build  side-tracks  is  included  in  the  original  easemeni, 
and  the  building  of  a  side-track  within  the  too  foot  limit  is  no  new  taking 
of  the  land,  althouBh  for  thirty  years  prior  thereto  the  land-owner  hadcui- 
tivated  the  right  of  way ;  such  use  by  him  is  not  adverse  to  the  company  s 
casement.  East  Tenn..  Va.  A  Ga.  R.  Co. f.  Telford's  Ex'rs  (Tenn.  Oci.  30. 
iBqoi.  14  S.  W.  Rep.  776. 

Parol  Contract  to  Sail  Land  to  Railroad— SUtuto  of  Frauds.— In  East  Tenn.. 
Va.  &Ga.  R.  Co.  J'.  Davis  (Ala.  Nov.  15,  1890),  8  So.  Rep.  34,9,  it  was  held 
that  a  parol  contract  for  the  sale  of  land  to  a  railroad  company  in  consid- 
eration of  the  construction  of  a  spur  track  to  the  mill  of  the  grantor,  is 
taken  out  of  the  statute  of  frauds  by  the  actual  construction  of  such  spur 

RtlsMS  of  Rifht  of  Way  and  Claimt  for  Oamaget— Damagvi  CauMd  bj 
Overflow.— In  Updegrove  ?'.  Pennsylvania  S.  V.  R.  Co.,  133  Pa.  St.  540.  i' 
was  held  that  an  agreement  between  a  land-owner  and  a  railroad  com  pan  1 
to  convey  to  the  latter  a  right  of  way  across  the  premises  of  the  former, 
covers  all  damages,  of  whatever  sort,  suffered  by  the  land-owner,  for  wiiicii 
he  is  legally  entitled  to  recover  compensation.  Wherefore,  a  release  to  a 
railroad  company,  by  a  land-owner,  of  all  claims  for  damages  which  nirtV 
accrue  by  reason  of  the  construction  and  maintenance  of  the  railroad,  is  a 
bar  to  a  recovery  for  injuries  caused  by  a  ditch  and  culvert  constructed  by 
the  company  upon  Its  right  of  way  subsequently  to  the  original  location 
and  construction  of  the  railroad. 
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{124  /ndiana,  J2p.) 

Convayanco  of  Right  of  Way— EaMm«nt~RlKht  of  Grantor  to  Um 
Streamt. — A  grant  to  a.  railroad  company  by  a  land-owner  of  a  right  of  way 
is  the  grant  of  an  easement  only,  subject  to  the  right  of  the  land-owner  to 
make  all  lawful  use  of  the  land.  Such  a  grant  does  not  affect  his  right  to 
use  a  stream  ot  water  flowing  over  the  right  of  way. 

Same — Parol  Reiervation  of  Water  Right — Statute  of  Fraud). — A  parol 
agreement  reserving  to  the  grantor  the  right  to  use  a  stream  of  water  run- 
ning across  the  land  granted  for  a  railroad  right  of  way,  is  not  void  under 
the  statute  of  frauds  ;  the  right  remains  in  the  grantor  to  the  water  irre- 
spective of  such  agreement,  and  it,  therefore,  but  confirms  his  existing 
right. 

Appeal  from  Pike  County  Circuit  Court. 
£.  A.  Ely  and  7-  W-  IVilson,  for  appellant. 
F.  B.  Posey,  for  appellee. 

Elliott,  J. — The  appellee  alleges  in  his  complaint  that  in 
August,  1869,  he  was  the  owner  ol  a  tract  of  land  ;  that  prior 
to  that  date  he  granted  a  right  of  way  for  the  con-  c„,,i„^ 
struction  of  a  railroad  to  the  Evansville,  Indian- 
apolis  &  Cleveland  Railroad  Company ;  that  the  company 
constructed  an  embankment;  that  on  tne  day  named  he  con- 
veyed to  Granville  Carlisle  all  of  the  tracts  lying  south  and 
east  of  the  right  of  way  ;  that  by  a  series  of  conve5'ances  the 
defendant  became  the  owner  of  the  parcel  conveyed  to  Car- 
lisle ;  that  on  the  1 5lh  day  of  August,  1 885,  the  appellee  sold 
to  the  appellant  a. strip  of  land  Tor  a  road  15  feet  in  width  ; 
that  there  is  a  spring  from  which  a  stream  of  water  constantly 
flows;  that  this  streanr- crosses  the  strip  granted  the  appel- 
lant, and  runs  along  the  south  line  of  the  embankment,  and 
into  the  inclosed  land  of  the  appellant ;  that  on  the  ist  day  of 
June,  1885,  an  agreement  was  made  between  the  appellee  and 
the  appellant  under  which  they  erected  a  partition  fence  on 
the  top  of  the  embankment;  that  for  more  than  15  years  be- 
fore the  agreement  was  entered  into  the  appellee  had  used 
and  enjoyed  the  stream  ;  that  it  was  agreed  that  the  appellee's 
right  to  nave  the  stream  flow  into  his  field  should  never  be 
disturbed ;  that  the  partition  fence  should  never  be  so  changed 
as  to  interfere  with  the  appellee's  use  of  the  stream  ;  that  he 
continued  to  use  the  stream,  and  the  flow  thereof  was  unin- 
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terrupted,  until  the  1st  day  of  July,  1887,  but  on  that  day  the 
appellant,  against  the  protest  of  tne  appellee,  so  changed  the 
fence  as  to  shut  off  the  field  and  pasture  of  the  appellee  from 
the  stream ;  that  the  wrongful  act  of  the  appellant  has  caused 
the  appellee  to  suffer  damages  in  the  sum  of  $150.  This  com- 
plaint was  challenged  for  the  first  time  by  a  motion  in  arrest 
of  judgment,  so  that  the  question  for  decision  is  as  to  the  suf- 
ficiency of  the  complaint  after  verdict. 

The  point  made  by  the  plaintiff  that  the  grant  of  the  right 
of  way  to  the  railroad  company  precludes  the  appellee  from 

maintaining  this  action  is  without  substantial  merit. 
w"."'MUr'   The  owner  of  the  fee  remains  the  owner  of  springs, 

streams,  minerals,  and  the  like;  for  all  that  tie 
grants  is  an  easement.  The  owner  cannot  interfere  with 
the  free  use  of  the  right  of  way;  but,  subject  to  this  use, 
he  may  make  all  lawful  use  of  the  land.  The  point  made 
by  the  appellant  that  the  parol  agreement  relied  upon  is  in- 
r  valid  under  the  statute  of  frauds  is  one  of  more  diffi- 
rnidt.  culty ;  but,  as  the  complaint  shows  that  the  strip 

granted  the  appellant  was  for  the  purpose  of  a 
road,  we  cannot  say  that  the  agreement  reserving  trie  water- 
right  was  not  valid,  for.  upon  the  principle  stated,  the  right 
to  the  water  remained  in  the  appellee  as  the  owner  of  the 
fee.  As  the  water-right  remained  in  him,  the  parol  agree- 
ment did  no  more  than  confirm  in  him  an  existing  legal  right. 
We  cannot  disturb  the  finding  upon  the  evidence.  Judgment 
affirmed. 

Title  Acquired  by  Railroad  Company  Under  Conveyanca  of  Right  of  WaT<— 
See  Robinson  v.  Missisquoi  R,  Co.  (Vt.)  30  Am.  &  Eng.  R.  (3s.  299.  "Ote 
303;  WestchesteriS  P.  R.  Co.i-.Doddard  (Pa.)  33/rf.  195;  Frank*.  Ewns- 
villeS  1.  R.  Co.  (Ind.).  30  Id.  224;  Chicago,  etc.  R.  Co.  i-.  Ward  (III.). 39 
/(/.  150;  Davis  T\  Memphis,  etc.  R.  Co.  (Ala.)  39  /rf.  65;  New  Jersey,  «»:■ 
Co.  J'.  Morris  Canal  &  Banking  Co.  (N.  J.)  36 /rf.  515  ;  Atlantic,  etc.  K.  Co. 
V.  Lesueur  (Ariz.)  37  ///.  368 ;  Hargis  v,  Kansas  City,  etc.  R.  Co.  (Mo.)  43 
Id.  S99;  Vicksbui^ii  M.  R.  Co.  v.  Barrett  (Miss.)  43  Id.  595,  note  S97- 
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Virginia  Midland  R.  Co. 

(86   Virginia,  459:) 


Interference  with  Water  Supply  of  Railroad  Company—Equity  Juriidieti'"'- 
—Where  there  is  an  attempted  unlawful  interference  with  the  water  sup- 
ply of  a  railroad  depot,  which  will  compel  the  company  either  to  provide 
water  at  a  heavy  continual  expense  and  inconvenience,  or  to  allow  lU 
waterclosets  to  become  nuisances,  such  irreparable  damage  is  shown  as 
gives  equity  jurisdiction  to  interfere  by  injunction. 
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8«mo — Qrant  of  Right  to  Pipe  Wat«r—RiEhti  of  Subtequant  O^narof 
Land. — Where  a  land-owner  grants  to  a  railroad  company  by  a  recorded 
deed  the  right  to  pipe  water  from  a  spring  to  its  depot,  and  such  land  is 
subsequently  granted  to  one  having  knowledge  that  the  pipes  are  laid 
across  it,  and  that  the  topography  of  the  land  requires  them  to  be  laid  as 
they  were,  such  subsequent  grantee  takes  the  land  subject  to  the  ease- 
ment, and  will  be  enjoined  from  interfering,  although  the  tank  to  which 
the  water  is  conveyed  is  located  differently  from  the  place  named  in  the 
deed,  such  change,  however,  not  atteciing  the  position  of  the  pipes.  Evi- 
dence that  the  former  owners  of  the  land  permitted  the  company  to  lay 
the  pipes  as  they  did,  not  as  a  part  o(  the  contract,  but  as  a  temporary  con- 
venience, will  not  warrant  a  re-hearing. 

Appeal  from  decrees  of  Corporation  Court  of  Danville,  in 
an  action  in  equity  by  the  Virginia  Midland  R.  Co.,  com- 
plainant, against  William  Diffendal,  defendant.  An  injunc- 
tion was  awarded  complainant  and  was  perpetuated,  and  de- 
fendant appeals  from  a  judgment  dismissing  his  petition  for 
a  re-hearing. 

RttiluTford  &•  Page  and  G.  W.  Crumpecker,  for  appellant. 

Kirkpatrick  &■  Blackford,  for  appellee. 

Fauntleroy,  J,— This  is  an  appeal  from  a  decree  of  the 
corporation  court  of  Danville,  Va.,  entered  at  the 
July  term  of   the   said  court,  in  a  cause  therein      «"••*•'«*• 
pending  in  which  the  Virginia  Midland  Railway  Company  is 
complainant,  and  VViUiam  Diffendal  is  defendant. 

On  the  I  ith  day  of  September,  1874,  J.  K.  Millner  and  J.  M. 
Walker,  who  then  owned  and  controlled  the  land,  made  an 
agreement,  in  writing,  with  the  Washington  City,  Virginia 
Midland  &  Great  Southern  Railroad  Company,  of  which  the 
Virginia  Midland  Railway  Company  is  successor,  whereby  in 
consideration  of  $500,  which  was  subsequently  paid,  the  rail- 
road  company  was  granted  the  right  to  and  use  of  the  water 
from  a  certain  spring  upon  the  lands  of  the  said  Millner  and 
Walker,  and  the  right  to  lay  down  pipes  to  convey  the  water 
from  the  said  spring  to  a  water-tank  to  be  constructed  on 
the  right  of  way  of  the  said  railroad.  The  said  agreement 
was  admitted  to  record  in  the  clerk's  office  of  the  town  of 
Danville,  January  4,  1876.  In  pursuance  of  the  said  agree- 
ment, the  said  railroad  company  did  lay  down  the  pipes 
leading  from  the  said  spring  to  its  right  01  way,  not  to  a  tank 
on  the  north  side  of  the  said  roadwav,  but  to  a  tank  on  the 
opposite  side  of  the  same.  The  saia  railroad  company  did 
not  build  the  tank  on  the  north  side  of  their  road,  as  speci- 
fied in  the  said  agreement,  because  the  exact  spot  so  specified 
was  not  eligible  for  the  purpose  ;  but  its  failure  to  do  so  was 
known  to  the  said  Walker  and  Millner,  who  made  no  objec- 
tion, and  who  were  also  cognizant  of  the  laying  of  the  pipes, 

46  A.  k  E.  R.  Cas.— 31 
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which  were  laid,  as  laid,  under  their  supervision  and  by  their 
direction,  and  who,  after  the  said  pipes  were  so  laid  with 
their  knowledge  and  consent,  received  the  5500  consideration 
stipulated  therefor,  and  then  ratified  the  manner  of  executing 
the  contract  in  every  particular ;  and  never,  to  this  day,  have 
they,  or  either  of  them,  raised  the  least  objection  to  the  ac- 
tion  of  the  railroad  company  in  the  premises  or  interposed 
the  slightest  obstacle  to  its  enjoyment  of  the  water  from  the 
said  spring  and  the  easement  appurtenant  thereto.  The  said 
agreement  was  duly  recorded,  and  the  railroad  company 
took  possession  and  entered  upon  the  open  and  notorious  en- 
jovmcnt  and  use  of  the  said  spring,  and  of  the  said  pipes, 
without  question,  interference,  or  hindrance,  till  the  20th  day 
of  August,  18S4,  when  the  appellant,  William  Diffendal,  who 
had  purchased  the  said  land  in  December,  1883,  required  the 
said  railroad  company  to  remove  the  said  pipes,  and,  in  de- 
fault  thereof,  undertook  to  remove  the  same.  On  the  33d 
day  of  October,  1884,  the  appellee,  the  Virginia  Midland 
Railroad  Companj',  obtained  from  the  corporation  court  of 
Danville,  Va.,  an  injunction  restraining  the  appellant,  William 
Diffendal,  from  interfering  with  the  said  pipes,  and  the  en- 
joyment  of  the  water  from  the  said  spring  bv  the  appellee, 
until  the  further  order  of  the  court.  The  appellant  demurred 
to  the  bill,  and  answered  the  same,  and  took  evidence  in  sup- 
port thereof;  but  the  court  overruled  the  demurrer,  and,  at 
the  July  term,  i88S,ot  the  said  court  the  injunction  was  made 
perpetual.     From  this  decree  this  appeal  is  taken. 

The  first  assignment  of  error  is  to  the  overruling  of  the 
demurrer,  on  the  ground  that  the  court  of  equity  nad  not 
jurisdiction  of  the  remedy.  The  court  did  not  err 
ww"!^!!!'"  '"  overruling  the  demurrer.  On  the  8th  of  Sep- 
tember, 1S84.  the  appellant,  William  Diffendal,  who 
had  become  the  owner  of  the  land  around  and  nearest  the 
spring,  after  it  had  changed  owners  more  than  once  during 
the  nearly  to  years  of  the  enjoyment  by  the  railroad  com- 
pany of  the  easement  or  servitude  of  the  water  and  the  pipes, 
went  to  the  said  spring,  and  drove  a  wooden  plug  into  the 
pipe,  so  as  to  cut  off  completely  the  supply  of  water  to  the 
depot  of  the  railroad,  which  thereby  suffered  daily  and  hour- 
ly damage,  by  having  its  employes  and  passengers  cut  off 
from  the  supply  of  water,  and  having,  at  heavy  daily  outlay 
and  inconvenience,  to  provide  water  for  drinking  purposes, 
and  for  their  water-closets,  or  to  have  them  closed  up,  or 
used  without  water,  at  the  risk  of  becoming  oflensiye,  and  a 
nuisance  to  public  health  and  comfort,— -an  irreparable  dam- 
age and  public  injury,  for  which  the  railroad  company  had 
no  adequate  remedy  at   law,  sounding  simply  in   damages, 
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and  an  inconvenience,  worry,  loss,  and  risk  to  the  appellee 
and  to  the  public,  which  could  not  be  estimated  in  damages, 
and  which  therefore  called  for  a  restraining  order. 

The  second  and  third  assignments  of  error  go  to  the  mer- 
its of  the  case  upon  the  evidence.  The  court  did  not  err  in 
perpetuating  the  injunction.  The  pipe  was  laid 
many  years  before  Diffendal  purchased  the  land,  c»"|»'»'"^ 
and  was  so  laid  by  the  consent  and  under  an  agree-  "iuImiob. 
meet  with  the  former  owners,  which  was  duly  put 
on  record.  DiHendal  purchased  the  land  with  full  and  ac- 
tual knowledge  that  the  pipe  ran  diagonally  across  the  land 
in  its  route  to  the  street,  and  that  the  topography  of  the  land 
made  it  necessary  that  it  should  be  located  just  where  it  was. 
Not  only  did  he  know,  when  he  purchased,  that  the  water 
was  conveyed  by  the  pipe  diagonally  across  the  land  which 
he  purchased,  and  that  it  was  so  by  contract  between  his 
vendors  and  the  railroad  company,  but  the  fact  was  open  and 
visible  that  the  water  from  the  spring  was  conveyed  by  a 
pipe,  the  proper  and  necessary  location  of  which  was  along 
the  ravine  where  it  was  laid,  and  along  the  natural  and  fixed 
channel  of  the  branch  flowing  from  the  spring,  Diffendal 
bought  the  land  with  the  full  Knowledge  that  a  pipe  carried 
the  water  from  the  spring  to  the  railroad  tank,  and  that,  to 
do  so,  it  must  follow  the  ravine,  just  where  it  is,  or  do  the 
impossible  feat  of  running  up  hill.  Knowing  this,  he  took 
the  land  subject  to  the  servitude  which  then,  and  ior  long 
years,  had  existed  upon  the  land  in  favor  of  the  railroad 
company,  imposed  upon  it  by  his  grantors;  and,  taking  it 
subject  to  such  servitude,  he  cannot  now  ignore  the  right  of 
the  railroad  company  so  acquired  and  vested.  The  contract 
must  be  construed  witli  reference  to  the  topography  and  to 
what  was  done  at  the  time  by  the  parties  in  locating  the 
pipe;  and,  in  considering  the  relation  of  DifTendal  as  a  ven- 
dee from  Millner  and  Walker,  to  the  servitude  which  his 
vendors  had  fixed  upon  the  land  by  their  contract  with  the 
railroad  company,  he  will  be  presumed  to  have  bought  the 
land  with  reference  to  its  condition  at  the  time  of  the  sale, 
subject  to  the  easement  or  servitude  in  favor  of  the  railroad 
company,  of  which  he  not  only  had  constructive  notice  and 
admonition  to  inquire,  by  the  recorded  contract,  but  which 
he  actually  knew,  could  see,  and  did  see,  and  well  knew 
to  exist.  Washb.  Easera.  26,  says:  "ff,  instead  of  a  bene- 
fit conferred,  a  burden  be  imposed  upon  the  portion  sold, 
the  purchaser,  provided  the  marks  of  the  burden  be  open 
and  visible,  takes  the  property  with  the  servitudes  upon  it." 
On  page  81  of  the  same  book  (2d  Ed.),  in  discussing  the  case 
of  Pyer  v.  Carter,  1  Hurl.  &  N.  922,  where  there  was  a  drain 
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Upon  the  premises  conveyed  which  was  not  mentioned  in  the 
grant,  but  which  was  necessary  to  the  enjoyment  of  the  ad- 
joining property,  the  author  says  the  court  held  that  the 
purchaser  "  must  have  known  that  the  tenement  claiming  the 
drain  must  have  some  drainage,  and  he  was  therefore  bound 
to  examine  and  ascertain  its  existence  ;  and  that  no  actually 
'apparent  signs*  were  necessary  to  charge  him  with  notice 
of  tne  same.' 

In  the  case  at  bar,  the  grant  by  Millner  and  Walker  to  the 
railroad  company  was  the  use  of  the  water  from  the  spring. 
and  the  putting  down  a  pipe  to  convey  the  water  from  the 
said  spring  to  the  water-tank.  These  pipes,  or  pipe,  was  to 
be  laid  along  the  new  wagon  road  then  being  constructed  by 
the  grantors  Millner  and  Walker,  which  said  new  wagon 
road  the  appellant  assumes  or  asserts  to  be  the  present  Main 
street  of  North  Danville,  which  was  not  then  laid  off,  or  even 
contemplated,  so  far  as  the  record  shows,  but,  as  the  spring 
is  a  considerable  distance  (80  feet)  from  the  "  New  Road," or 
present  Main  street,  the  pipe  had  to  be  laid  over  the  land 
somewhere,  to  reach  the  said  Main  street ;  and  this  indefiniW 
location  over  the  land  to  reach  the  Main  street,  not  fixed  by 
the  contract,  was  settled  by  the  topography,  and  made  defi- 
nite and  fixed  by  the  consent  and  concurring  action  of  the 
Earties  at  the  time  in  locating  the  pipe  where  it  was  put.  "^ 
een  all  the  time,  and  now  is.  In  the  case  of  Onthank  r.  L^''^ 
Shore  &  M.  S.  R.  Co.,  71  N.  Y.  197,  a  case  very  similar  w 
this.  Earl,  J.,  says:  "  Plaintiff's  grant  to  the  railroad  is  g*?" 
eral  and  indefinite.  It  does  not  define  or  limit  the  p'^'^^L 
which  the  pipe  was  to  be  laid,  nor  specify  what  water  ^^ 
to  be  conducted.  Hence  the  surrounding  circumsts"'-. 
such  as  the  existence  of  the  spring,  the  channel  over  P 
tiff's  land,  the  execution  of  the  deed  by  Brown,  the  top^S-^^ 
phy  of  the  country,  and  the  acts  of  the  parties  both  P^^^. 
anci  subsequent  to  the  grant,  may  be  considered,  for  '^c  P. 
pose  of  learning  the  intention  of  the  parties,  and  thus  '^^  . 
ing  and  limiting  the  easement  granted.  French  v.  Hay^^' 
N.  H.  30.    *    *    *"  '  J 

After  the  grantee  had  once  laid  his  pipe,  and  thus  sd^  ,  j 
the  place  where  it  would  exercise  its  easement  thus  gf^^  u^, 
in  general  terms,  what  was  before  indefinite  and  gencr^  .^f. 
came  fi.'ccd  and  certain,  and  the  easement  could  not  be Jf^ 
cised  in  any  other  place.  See  Jennison  :',  Walker,  1 1  ^  il'-, 
433.  In  Bannon  v.  Angier,  2  Allen,  128,  BigelOW,  J..  ^\y 
"  Where  a  right  of  way,  or  other  easement,  is  granie*^  .  ^ 
deed,  without  fixed  and  defined  limits,  the  practical  loCJ*  j^jj 
and  use  of  such  way  or  easement  by  the  grantee,  und^'^^^j, 
deed,  acquiesced  in  by  the  grantor  at  the  time  of  the  g^ 
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and  for  a  long  time  subsequent  thereto,  operate  as  an  assign- 
ment of  the  right,  and  are  deemed  to  be  that  which  was  in- 
tended  to  be  conveyed  by  the  deed,  and  are  the  same,  in  legal 
effect,  as  if  it  had  been  fully  described  by  the  terms  of  the 
^rant."  So  long  as  the  pipe  is  on  Diffendal's  land,  it  is  seek- 
ing the  street  by  the  natural  route  of  the  topography;  and 
as  it  was  laid  by  the  parties  executing  the  contract,  and  the 
change  of  the  location  of  the  tank  from  the  north  side  to  the 
south  side  of  the  railroad  track,  which  was  done  with  the 
knowledge  and  acquiescence  of  Miliner  and  Walker,  and  near- 
ly 10  years  before  Diffendal  bought  the  lot,  did  not  in  any 
way  or  degree  affect  the  position  of  the  pipe  ;  nor  docs  the 
use  ol  the  water  flowing  through  the  pipe  affect  either  the 
spring  itself  or  the  land  under  which  the  pipe  is  laid.  Both 
remain  the  same,  whether  the  water  conveyed  be  drunk  in 
the  depot  or  seeks  the  Dan  river  through  the  waters; losets, 
or  goes  into  the  engines  of  the  railroad  company. 

The  court  very  properly  dismissed  the  petition  for  a  re- 
hearing of  the  case  upon  the  affidavit  of  the  witness  Miliner, 
who  had  testified  and  been  elaboratelj'  cross-ex- 
amined by  appellant  as  to  the  transaction  referred  Jli'i^JI^'" 
to  in  his  affidavit.  But,  even  if  there  was  reason 
for  a  rehearing,  the  petition  was  filed  after  the  term  of  the 
court  had  ended  at  which  the  decree  had  been  entered. 
Hodges  V.  Davis,  4  Hen.  &  M.  400 ;  Parker  v.  Logan,  82  Va. 
376.  Even  if,  however,  the  facts  set  forth  in  the  petition 
were  true,  and  it  had  been  filed  in  time,  they  would  not  jus- 
tify a  rehearing  or  review  of  the  case.  We  are  of  opinion 
there  is  no  error  in  the  decree  appealed  from,  and  the  same 
must  be  affirmed. 


St.  Louis  &  Hannibal  R.  Co. 

{Misstntri  Supreme  Court,  Second  Division,  February  24,  iS^j.) 

Conveyane«  of  Right  ol  Way— Breach  of  Conditions— Forfeiture—Collateral 
Attack.— A  decree  forfeiting  a  deed  conveying  a  right  of  way  to  a  railroad 
company  for  the  non-fulfillment  of  conditions  is  binding  and  not  subject 
to  collateral  attack  in  an  action  by  the  landowner,  the  grantee  of  the  party 
making  the  deed,  to  eject  the  company  purchasing  the  road  built  over  such 
right  of  way  under  a  foreclosure  sale  of  the  property  of  the  company  to 
which  the  conveyance  was  originally  made,  although  such  decree  was 
entered  without  notice  to  a  receiver  of  the  original  road  appointed  in  the 
foreclosure  suit,  while  the  action  to  forfeit  the  deed  was  pending. 
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Santo— EJectmant  for  Broach  of  Condition!— A,cqui*Manc*  of  Landowner 
— Estoppol.— The  case  being  considered  therefore  as  if  no  deed  had  ton 
executed,  it  is  held  that  since  plaintiff's  grantor,  by  his  acquiescence  or  li- 
cense, induced  the  original  company  to  build  its  road  and  make  penii«i:eni 
improvements  upon  the  strength  of  his  conduct,  plaintiff  cannot,  afurihe 
lapse  of  many  years,  for  the  breach  of  a  condition  subsequent,  such  as  the 
erection  of  fences  or  the  construction  of  an  under^ound  passnray,  naintain 
ejectment  against  the  CO mpanv  in  possession,  especially  where  he  has  rec<^- 
nized  defendant's  right  of  way  by  acquiescence  and  requesting  it  to  fence 
and  build  cattleguarda. 

Appeal  from  Circuit  Court,  Lincoln  County. 

This  action  of  ejectment  by  respondent  ag-ainst  the  appell- 
ant was  commenced  August  24,  1887,  for  possession  of  apart 
of  appellant's  roadbed  and  right  of  way  across  respondent's 
farm  in  Lincoln  county,  Mo.  The  ouster  was  laid  January 
I.  1887.  The  answer  of  the  defendant  admitted  it  was  a  rail- 
road corporation,  and  its  possession  of  the  land  sued  Icr; 
denied  the  other  allegations,  and  relied  on  the  statute  of  lim- 
itations. The  answer,  for  a  further  defense,  alleges  that  ihe 
St.  Louis  &  Keokuk  Railroad  Company,  on  Augusts,  1870, 
obtained  by  purchase  from  Thomas  G.  Hutt  and  wife,  who 
then  owned  the  lands  now  owned  by  plaintiff.a  deed  convev. 
ing  a  right  of  way  100  feet  wide  over  said  lands,  and  that  said 
railroad  fixed,  located,  and  established  its  right  of  way  and 
graded  the  same  over  and  upon  the  strip  of  land  sued  for,  and 
retained  possession  thereof,  until  1873,  when  it  was  succeeded 
by  the  St.  Louis.  Hannibal  &  Keokuk  Railroad  Company. 
which  last  mentioned  company,  between  1873  and  1882.  fin- 
ished and  completed  and  put  in  operation  its  road  from  Han- 
nibal to  Gilraore,  Mo.,  and  over  and  upon  the  lands  sued  foi", 
and  continued  possession  of  said  lands  and  operated  said  rail- 
road to  the  7th  day  of  February,  1884,  at  which  time,  by  order 
and  decree  of  United  States  circuit  court  for  the  eastern  dis- 
trict of  Missouri,  it,  with  all  its  property,  rights,  etc.,  w^^ 
placed  in  the  hands  of  a  receiver  appointed  oy  said  cour'- 
That  said  receiver  at  once  took  possession  and  control  o(  said 
railroad,  its  property,  rights,  etc.,  and  retained  the  same  u"'" 
December  18,  1885,  when  a  sale  thereof  was  made  by  order 
and  decree  of  said  court  to  John  I.  Blair,  who  afterwards 
transferred  and  conveyed  the  same  to  the  defendant.  That 
the  deed  from  said  Thomas  G.  Hutt  to  St.  Louis  &  Keok"'' 
Railroad  Company  contained  the  following  clause:  "That 
said  railroad  company  shall  construct  two  cattlepasses  u  nder 
their  track  on  said  premises  at  such  points  as  shall  be  selecied 
by  their  said  grantor,  Thomas  G.  Hutt,  and  shall  also  bui''' 
and  maintain  a  good  post  and  board  fence  on  each  side  ? 
their  track  through  all  inclosures  on  said  premises  tfi'']"' 
three  months  after  said  road  shall  be  completed  and  trains 
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run  to  Troy,  Missouri ;  also  make  two  crossings  over  said 
track  in  the  field."  That  in  1883,  the  plaintiff,  claiming  to 
have  purchased  the  lands  of  said  T.  G.  Hutt,  commenced  his 
suit  in  the  circuit  court  of  Lincoln  county,  Mo.,  to  have  the 
grant  of  the  right  of  way  made  by  said  Mutt  declared  for- 
feited by  reason  of  non-compliance  with  the  requirements  in 
said  deed,  and  in  1884,  without  service  of  notice  or  summons 
upon  or  appearance  of  the  receiver  of  said  St.  Louis,  Hanni- 
bal &  KeoKuk  Railroad  Company,  obtained  judgment  in  said 
circuit  court,  decreeing  and  declaring  the  said  right  of  way 
forfeited,  and  that  said  judgment  was  void  and  0?  no  effect. 
That  piainti'ff  was  estopped  from  claiming  any  benefit  or  ad- 
vantages from  said  decree  so  rendered  by  the  said  Lincoln 
county  circuit  court,  for  the  reason  that,  after  obtaining  said 
decree,  and  after  this  defendant  had  purchased  said  railroad 
and  all  its  franchises  and  right  of  way,  plaintiff  acquiesced  in 
and  recognized  defendant's  right  to  the  same  and  by  his  con- 
duct waived  ail  claim  thereto,  and  by  his  conduct  induced 
defendant  to  lay  out  large  sums  in  maintaining  said  right  of 
wav  and  constructing  fences  along  the  same,  and  also  tiled 
an  intervening  petition  in  the  United  States  circuit  court  for 
eastern  district  of  Missouri,  in  which  he  admitted  defendant* 
right  to  said  right  of  way  and  possession  thereof,  but  sought 
to  recover  damages  for  the  same  in  the  sum  of  SS.000,  and 
have  the  same  declared  a  lien  on  defendant's  said  railroad. 
That  by  the  allegations  in  his  said  petition,  and  submitting 
himself  to  the  jurisdiction  of  said  court,  he  waived  al!  advant- 
age he  might  nave  obtained  by  his  decree  in  Lincoln  circuit 
court.  That  said  United  States  circuit  court  decreed  he  was 
not  entitled  thereto,  and  said  judgment  was  final.  Plaintiff's 
reply  was  a  general  denial  of  the  new  matter  in  the  answer. 
A  jury  was  waived,  and  cause  heard  by  the  court. 

This  state  of  facts  is  developed  by  the  evidence:  The 
right  of  way  belonged  to  Thomas  G.'Hutt  in  1S70,  and  was 
a  part  of  his  farm  of  552  acres  in  Lincoln  County.  On  Au- 
gust 18,  1870,  T.  G.  Hutt  and  wife,  by  their  deed  of  that  date, 
duly  executed  and  acknowledged,  and  recorded  in  Book  7, 
page  yy,  conveyed  the  right  of  way,  100  feet  wide,  through 
said  farm  to  St.  Louis  &  Keokuk  Railroad  Company,  for$ioo, 
subject  to  the  following  conditions :  "  That  said  railroad  com- 
pany shall  construct  two  cattlepasses  under  their  tracks  on 
said  premises  at  such  points  as  shall  be  selected  by  said 
grantor,  to-wit,  Thomas  G.  Hutt,  and  shall  also  build  and 
maintain  a  good  post  and  board  fence  on  each  side  of  its 
tracks  through  all  inclosures  on  said  premises  within  three 
months  after  said  road  shall  be  completed  and  trains  run  to 
Troy,  Mo.;  also  make  two  crossings  over  said  track  in  the 


byGoogle 


504         MCLELLAN   V.   ST.   LOUIS  &   HANNIBAL   R.   CO.     [VOL  46 

fi^-lds;  and  provided,  iurther,  that  if  said  railroad  shall  not 
be  constructed  over  and  across  said  premises  in  10  vears  from 
that  date,  the  land  should  revert  to  the  grantor.     Under  and 
by  virtue  of  this  deed  the  St.  Louis  &  Keokuk  Railroad  took 
possession  of  the  right  of  way,  located  and  graded  its  road 
in  1872.     Col.  liutt,  the  grantor,  was  then  living  on  the  farm, 
and  continued  to  reside  there  until  November  23,  1882,  when 
he  conveyed  the  farm  to  plaintifi.     On  March  4,  1873,  the  St 
Louis,  Hanniba!  &  Keokuk  Railroad  Company  succeeded  to 
all  the  rights  and  franchises  of  the  St.  Louis  &  Keokuk  Rail- 
road ;  and  prior  to  the  year  1881   said  road  was  completed 
and  put  in  operation  from  Hannibal  to  Gilmore.     The  rail- 
road has  been  in  operation  all  the  time  since  1881.    On  23(i 
November,   1882,  Thomas   G.   Hutt   conveyed   the  farm  to 
plaintiff,  McLellan,  "  subject  to  the  right  01  way  granted  10 
railroad."     Plaintiff,  J.  il.  McLellan,  testified,  in  his  own  bc- 
Iialf,  that  the  right  of  way   contained  about    12  acres,  was 
worth  $4  or  $5  per  acre,  for  rents,  and  that  he  was  damaged 
§250  or  $300.     Cross-examined :  "  The  railroad  was  built  and 
in  operation  when  I  bought  the  land  in  1882.     The  fills  and 
cuts  were  made.     No  change  in  roadbed.     Rent  worth  $1 
per  acre.     The  farm  is  worth  more  with  the  railroad  through 
It  than  it  would  be  without  a  railroad.     The  building  of  "'^ 
railroad  has  enhanced  the  value, of  the  lands.     The  rail'''?| 
was  located  and  graded  over  the  lands  in   1872,  when  ^?' 
Hutt  lived  on  the  place.     He  lived  there  till  he  sold  to  f«^  ^" 
1882,  and  knew  the  railroad  was  completed  and  inoper^t}""; 
The  road  has  been  in  operation  alt  the  time  since  1881.     ''■**  1 
Walker,  the  superintendent,  that  if  he  did  not  fence  the  f^ 
1  would  have  the  deed  forfeited.     The  company  put  in  f      , 
cattleguards,  at  my  request.     After  the  decree  of  forfei*-*^^  ' 
the  company,  at  my  request,  built  some  fence.     I   wrot^     , 
Mr.  Case,  the  superintendent,  to  have  the  right  of  way  cle^"  _ 
out.     He  sent  a  lot  of  hands  and  had  it  done.     It  was  ^'.{pi 
request.     I  wrote  him  a  letter  making  the  request,  and  c^' 
his  attention  to  the   fact  that  the  law  required   that  ^*^Jr 
railroad   should  clean  off  its  right  of  way.     The  comp^  I 
built  a  fence  after  the  decree  of  forfeiture.     I  objected    ^'"jj 
because  it  was  not  the  kind  of  fence  I  wanted.     I   empl*-*?  :,. 
an  attorney  in  St.  Louis,  in  1885,  after  the  decree  of  if>''^i|. 
ure,  to  bring  suit  in  the  United  States  court  against  the    ^' 
road  company  for  taking  and  appropriating  the  right  of   **  ^ 
Redirect  examination  :     The  company  built  a  five-wire  f^^ 

rart  of  the  way  before  the  decree  of  forfeiture,  at  my  req'^      j, 
notified  them  to  clean  off  {he  right  of  way  because  the   ^*fje 
ute   required  it.     Recross-examination ;     1  objected  to  ,-, 

fences  the  company  built,  because  they  would  notSurn    i*"^-^ 
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tiling.  In  my  tetter  to  the  company  I  told  them  that  the  law 
required  them  to  clean  out  the  right  of  way."  G.  L.  Thur- 
mond testified:  "Am  acquainted  with  the  land  where  the 
railroad  runs  through  McLelian's  farm.  The  rental  value  of 
the  13  acres  would  be  50  cents  or  $1  per  acre.  Cross-exam- 
ined :  Lived  near  the  land  when  railroad  was  put  in  opera- 
tion. No  change  has  been  made.  It  has  all  been  fenced  for 
three  years  or  more."  About  March  1,  1883,  the  plaintiff, 
.  McLellan,  commenced  an  action  in  the  circuit  court  of  Lin- 
coln county,  Mo.,  against  the  St.  Louis,  Hannibal  &  Keokuk 
Railroad  Company  to  forfeit  and  declare  null  the  deed  from 
Hutt  to  the  company  for  the  right  of  way  for  failure  to  build 
the  fences  and  make  the  passes  mentioned  in  the  deed.  The 
papers  in  the  case  are  lost.  The  record  entries  are  some- 
what confusing.  In  one  it  is  denominated  an  action  for 
"damages,"  and  in  another,  "injunction."  However,  Mr, 
Dunn,  who  was  the  attorney,  says  there  was  only  one  case, 
and  that  was  for  "specific  performance,"  or  to  declare  a  for- 
feiture. R.  H.  Norton  appeared  for  defendant,  and  filed  a 
demurrer  at  the  spring  term,  1884.  It  appears  that  Mr.  Nor- 
ton withdrew  as  counsel  for  the  railroad,  and  the  cause  was 
from  that  time  entirely  undefended.  On  Appii  2,  1S84,  the 
circuit  court  of  Lincoln  county  made  a  conditional  decree, 
reciting  Hutt's  deed  to  the  railroad,  and  the  condition  in  it 
that  said  company  should  construct  two  cattlepasses  under 
its  track  at  such  points  as  should  be  selected  by  Hutt,  and 
should  maintain  the  fences,  and  ordered  that  the  railroad 
proceed  in  60  days  to  construct  two  cattlepasses,  at  such 
points  as  plaintiff  might  select,  etc.,  and  in  default,  the  whole 
right  ol  way  should  oe  declared  forfeited  and  the  deed  null 
and  void.  'At  the  fall  term,  1884,  these  passes  not  having 
been  constructed,  the  decree  was  made  final,  forfeiting  the 
right  of  way.  In  the  meantime,  and  while  the  suit  was  pend- 
ing in  the  circuit  court  of  Lincoln  county,  D.  C.  Blair,  as  trus- 
tee for  certain  bondholders,  in  a  mortgage  executed  by  said 
railroad  company,  commenced  a  suit  in  equity  in  the  United 
States  circuit  court  for  the  eastern  district  of  Missouri,  and 
on  his  application,  on  February  7,  1884,  one  Ervin  C.  Case 
was  duly  appointed  receiver  01  said  railroad,  qualified,  and 
took  charge  of  all  its  property.  It  seems  that  this  receiver 
never  employed  Mr.  Norton  to  take  any  further  steps  in  the 
Lincoln  court.  This  receiver  remaineci  in  charge  of  the  rail- 
road until  March  30,  i?86.  It  does  not  appear  that  the  re- 
ceiver  had  any  notice  that  the  suit  of  plaintiff  for  the  forfeit- 
ure was  pending  in  Lincoln.  Nor  was  the  order  commanding 
the  company  to  build  the  fences  and  passes  in  60  days  served 
on  him.     After  the  decree  of  forfeiture  in  the  Lincoln  circuit 
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court  oil  June  5.  1885,  plaintiff  filed  his  intervening  petition 
in  the  United  States  circuit  court  in  the  foreclosure  proceed- 
ing of  D.  C.  Blair  against  the  railroad  company,  in  which  he 
recites  his  title  and  the  forfeiture,  and  then  proceeding,  makes 
this  allegation  :  "  Your  petitioner  further  avers  that  ne  has  a 
lien  upon  said  strip  of  land  constituting  the  right  of  way  of 
said  St.  Louis,  Hannibal  &  Keokuk  Railroad  Company,  para- 
mount and  superior  to  the  rights  of  complainant  or  all  per- 
sons claiming  by  or  through  or  under  said  St.  Louis,  Hanni- 
bal &  Keokuk  Railroad  Company;  that  by  reason  of  the 
■  construction  and  location  of  said  road  through  its  premises 
and  the  appropriation  of  said  right  of  way  by  said  St.  Louis, 


Hannibal  &  Keokuk  Railroad  Company,  your  petitioner  is 
damaged  in  the  sum  of  $5,000 ;  wherefore  ne  prays  judgment 
for  said  amount,  and  that  the  same  may  be  declared  a  first 


lien  upon  said  strip  of  land  and  the  property  of  said  railroad 
company,  with  prior  rights  to  the  mortgages  sued  on,  and 
for  such  other  relief  as  may  seem  meet  ana  just,"  Accord- 
ing to  the  practice  in  the  federal  court  in  equity,  this  inter- 
vening petition  was  referred  to  B,  Gratz  Brown,  a  special 
master,  together  with  the  demurrer  of  'the  complainant 
thereto.  This  demurrer  was  sustained  by  the  special  master, 
and  his  ruling  afterwards,  on  June  25,  1885,  was  confirmed 
by  the  United  States  circuit  court,  and  plaintiff's  intervening 
petition  dismissed.  The  defendant  below  offered  in  evidence 
the  report  of  the  master,  and  the  order  of  the  court  above 
referred  to,  but,  upon  objection,  the  court  excluded  said 
records,  to  which  defendant  duly  objected  and  excepted. 
Under  a  decree  of  the  United  States  circuit  court  in  the 
foreclosure  proceedings,  the  St.  Louis,  Hannibal  &  Keokuk 
Railroad  Company,  its  property,  franchises,  etc.,  were  sold 
and  conveved  by  masters  deed  in  December,  1885.  to  John 
L  Blair.  John  I,  Blair,  in  February,  1886,  conveyed  the  road 
to  the  defendant  in  this  case,  the  St.  Louis  &  Hannibal  Rail- 
way Companv-  At  the  conclusion  of  the  evidence  the  court 
declared  the  law  as  follows  :  "  The  court,  sitting  as  a  jury,  is 
instructed  to  find  a  verdict  for  the  plaintiff  in  this  cause;" 
to  the  giving  of  which  defendant  duly  excepted. 

The  following  instructions  were  asked  bv  the  defendant 
and  refused  by  the  court:  "(i)  The  court,  sitting  as  a  jurv, 
is  instructed  that  under  the  pleadings  and  the  evidence  in 
this  cause  the  verdict  will  be  for  the  defendant.  (2)  The  court 
is  instructed  that  the  St.  Louis,  Hannibal  &  Keokuk  Railroad 
Company  acquired  all  the  right,  title.  property,and  franchise 
of  the  St.  Louis  &  Keokuk  Railroad  Companv,  and  that  all 
the  right,  title,  property,  and  franchises  of  tne  St,  Louis,  Han- 
nibalA  Keokuk  Railroad  Company  was  transferred  and  p       ^ 
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to  John  I.  Blair  by  the  deeds  read  in  evidence,  and  that  the 
deed  read  in  evidence  from  John  I.  Biair  to  the  St.  Louis  & 
Hannibal  Railroad  Company  conveyed  to  said  last  named 
railway  company  ali  the  right,  title,  property,  and  franchises 
of  the  said  John  1.  Blair.  (3)  Although  the  court  may  believe 
that  the  deed  made  by  Thomas  G.  Hutt  to  the  St.  Louis  & 
Keokuk  Railroad  Company  was  declared  forfeited  by  the 
circuit  court  of  Lincoln  county,  Missouri,  yet,  if  you  further 
find  that  at  the  time  the  said  decree  or  judgment  of  forfeiture 
was  rendered  by  said  circuit  court  the  St.  Louis,  Hannibal  & 
Keokuk  Railway  Company  had  been  and  was  then  under  the 
control,  care,  and  possession  of  Edwin  C.  Case,  as  such  re- 
ceiver, and  was  not  made  a  party  to  such  suit,  and  did  not  enter 
his  appearance  therein  as  defendant,  then  the  verdict  will  be 
for  the  defendant.  (4)  Although  the  court  may.  believe  from 
the  evidence  that  the  deed  made  by  Thomas  G.  Hutt  and  wife 
to  the  St.  Louis  &  Keokuk  Railroad  Company  was  declared 
forfeited  by  the  decree  or  judgment  of  the  circuit  court  of 
Lincoln  county,  Missouri,  )'et,  if  you  further  find  that  after  the 
rendition  of  said  decree  or  judgment  the  plaintiff  acquiesced 
in  or  consented  to  the  use  and  occupation  of  the  land  sued  for 
as  the  right  of  way  of  the  St.  Louis,  Hannibal  &  Keokuk  Rail- 
road Company,  or  the  St.  Louis  &  Hannibal  Railroad  Com- 
pany, then  the  plaintiff  cannot  recover  in  this  action,  and  the 
verdict  will  be  for  the  defendant.  (5)  And  the  court  is  further 
instructed  that  if  the  plaintiff,  after  the  rendition  of  said  decree 
or  judgment,  notified  and  required  the  defendant  to  clean  ofT 
and  remove  from  said  strip  of  land  the  vegetation  and  under- 
growth thereon,  and  the  said  defendant,  in  pursuance  of  said 
notice,  did  clean  off  and  remove  such  vegetation  and  under- 
growth, then  such  act  of  the  plaintiff  must  be  construed  to  an 
acquiescence  and  consent  to  the  use  and  occupation  of  said 
strip  of  land  as  a  right  of  way  for  defendant's  railroad.  (6) 
If  the  court  believes  from  the  evidence  that  the  plaintiff,  after 
the  decree  of  forfeiture,  presented  his  intervening  petition  to 
the  United  States  crturt  in  the  case  of  D.  C.  Blair,  trustee,  7: 
The  St.  Louis,  Hannibal  &  Keokuk  Railroad  Company  for 
damages  for  the  taking  and  appropriating  the  said  strip  of 
land  lor  the  right  of  waj'  of  the  said  railroad,  then  such  act 
upon  the  plaintiff's  part  was  a  waiver  of  his  right  to  the  pos- 
session of  said  lands,  and  the  verdict  will  be  for  the  defend- 
ant. (7)  Although  the  court  maj'  believe  from  the  evidence 
that  the  conditions  mentioned  and  set  out  in  the  deed  from 
Thomas  G.  Hutt  to  the  St.  Louis  &  Keokuk  Railroad  Com- 
pany were  not  complied  with,  and  the  decree  of  the  circuit 
court  of  Lincoln  county,  Missouri,  declared  said  deed  for- 
feited for  failure  to  fulfill   and  perform   the  conditions,  yet 
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such  failure  did  not  and  does  not  give  the  plaintiff  any  right 
to  said  lands  as  against  the  St.  Louis  &  Keokuk  Railroad 
Company  and  its  assigns,  (8)  If  the  court  find  from  the  evi- 
dence that  Thomas  G.  Hutt,  the  plaintiff's  grantor,  consented 
to  the  occupation  of  the  iands  in  controversy  by  the  said  St. 
Louis  &  Keokuk  Railroad  Company  ami  its  assigns,  for  the 
purpose  of  constructing,  building,  and  operating  a  railroad 
thereon,  upon  conditions  expressed  in  the  deed  of  said  Thomas 
G.  Hutt  to  said  railroad  company,  even  though  the  court 
should  find  that  the  said  railroad  company  and  its  assigns  did 
not  comply  with  such  conditions,  the  verdict  will  be  for  the 
defendant,  (9)  If  the  court  believes  from  the  evidence  in  this 
case  that  the  defendant,  and  those  under  whom  it  claims, 
have  been  in  open,  notorious,  and  adverse  possession  of  the 
lands  herein  sued  for,  claiming  to  own  the  same,  for  a  period 
of  ten  vears  or  more  next  before  the  commencement  of  this 
suit  by  plaintiff,  the  verdict  will  be  for  the  defendant,  (loj  If 
the  court  believe  from  the  evidence  that  the  plaintiff  bought 
tlie  land  on  which  the  railroad  was  constructed  and  operated, 
subject  to  the  right  of  way  previouslv  granted  by  Thomas  G. 
Hutt  and  wife  £0  the  defendant  railway  company,  or  those 
under  whom  it  claims,  and  that  said  defendant  railway  com- 
pany, or  those  under  whom  it  claims,  entered  and  took  pos- 
session of  and  occupied  said  right  of  way  by  and  with  the 
consent  of  Thomas  G.  Hutt  and  wife,  then  the  verdict  must 
be  for  the  defendant.  (11)  If  the  court  find  from  the  evidence 
that  the  St.  Louis  &  Keokuk  Railroad  Company  took  posses- 
sion of  said  strip  of  land  in  1872  or  1873,  under  the  deed  read 
in  evidence  from  Thomas  G.  Hutt  and  wife,  and  excavated 
and  graded  said  strip  of  land,  and  put  the  same  in  condition 
for  receiving  ties,  rails,  etc.,  and  the  defendant  was  in  posses- 
sion of  said  lands  at  the  commencement  of  this  suit,  then  the 
presumption  is  that  the  St,  Louis  &  Keokuk  Railroad  Com- 
panv  and  its  assigns  have  remained  in  possession  of  said  lands 
from  the  first  entry  thereof  until  the  commencement  of  this 
suit,  (12)  The  court  instructs  that  the  decree  of  the  circuit 
court  of  Lincoln  county,  Missouri,  declaring  the  deed  made 
by  Thomas  G.  Hutt  to  the  St,  Louis  &  Keokuk  Railroad  Com- 
pany forfeited  for  cemditions  broken,  did  not  give  the  plaint- 
iff any  better  right  to  sue  for  the  possession  of  said  lands  than 
he  had  before  the  rendition  of  said  decree.  (13)  The  court 
instructs  that,  although  it  may  believe  from  the  evidence  that 
the  conditions  in  the  deed  from  Thomas  G.  Hutt  and  wife  to 
the  St.  Louis  &  Keokuk  Railroad  Company  were  broken,  yet 
if  they  [it]  further  find  that  said  plaintiff  is  a  purchaser  of  said 
lands  from  said  Hutt,  then  the  said  plaintiff  cannot  take  ad- 
vantage of  said  broken  conditions,  and  the  verdict  will  be  (or 
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the  defendant,"     Judgment  for  plaintifl  for  possession,  rents, 
and  profits. 

Defendant's  motion  for  new  trial,  which  was  overruled,  as- 
signed the  following  reasons:  (i)  Because  the  judgment  is 
against  the  evidence;  (2)  because  the  verdict  is  against  the 
law  of  the  case ;  {3)  because  the  court  erred  in  giving  in- 
structions for  plaintifl ;  (4)  twcause  the  court  erred  in  refus- 
ing to  give  instructions  asked  by  defendant ;  (5)  because  the 
court    admitted   illegal   and  improper   evidence  offered   by 

f)laintiff ;  (6)  because  the  court  refused  to  admit  proper  and 
egal  evidence   offered  by  defendant;  {7)  because  the  judg- 
ment should  have  been  for  the  defendant  instead  of  for  the 
plaintiff. 
/.  H.  Orr  and  Martin  &  Avtry,  for  appellant. 
Norton  &  Dunn,  for  respondent. 

Gaxtt,  p.  J. — This  is  an  action  of  ejectment  to  obtain  pos- 
session of  a  strip  of  land  100  feet  in  width,  through  plaintiff's 
farm  in  Lincoln  county,  Mo.  The  defendant  and 
its  predecessor,  the  St.  lx)uis  &  Keokuk  Railroad  ft"™*!. 
Company,  have  occupied  this  strip  since  1872,  as  a 
part  of  the  right  of  way  for  said  railroad,  a  line  running  from 
Gilmore,  on  the  Wabash,  St.  Louis  &  Pacific  Railway  to 
Hannibal.  Thomas  G.  Hutt  was  the  o»ner  of  this  farm  in 
1870,  and  on  8th  of  August  of  that  year  conveyed  this  right 
oi  way  through  his  farm  to  the  St.  Louis  &  Keokuk  Railroad 
for  $100,  subject  to  the  following  conditions,  viz.;  "That 
the  said  railroad  company  shall  construct  two  cattlepasses 
under  their  track  and  said  premises  at  such  points  as  shall 
be  selected  bj'  said  grantor  to- wit,  the  said  Thomas  G.  Hutt, 
and  shall  also  build  and  maintain  a  good  post  and  board 
fence  on  each  side  of  their  track  through  all  inclosures  on 
said  premises,  within  three  months  after  said  road  shall  be 
completed  and  trains  run  to  Troy,  Mo. ;  also  to  make  two 
crossings  over  said  track  in  the  fields. "  Under  this  deed 
the  railroad  company  took  possession,  and  constructed  its 
railroad,  some  time  in  1872.  The  whole  line  was  completed 
in  i8«o  or  1881.  Hutt  lived  on  the  farm  all  the  time  the  road 
was  being  constructed.  There  is  no  evidence  that  he  ever 
selected  any  points  where  the  company  should  make  the  two 
underground  passes,  nor  that  he  ever  complained  of  the  fail- 
ure to  build  the  fences  on  cither  side  of  the  railroad.  In 
November,  1882,  Hutt  conveyed  the  farm  to  plaintiff  by  deed; 
which  provides  that  the  grant  therein  is  "'  subject  to  the  right 
of  way  granted  the  railroad.  "  So  that  in  this  case  the  rail- 
road  company  took  possession  and  constructed  its  road  by  vir- 
tue of  a  deed.     It  was  not  a  trespasser  in  the  first  instance. 
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Plaintiff  noAV  seeks-  to  eject  the  present  company  as  the  suc- 
cessor to  the  company  that  obtained  the  right  01  way  in  1870, 
for  the  breach  o£  the  conditions  subsequent  in  Hutt's  deed, 
and  as  a  preliminary  step  the  record  discloses  that  in  1883 
he  commenced   an  action   in   the  circuit   court   of    Lincoln 

county  to  have  Hutt's  deed  forfeited ;  and,  al- 
^di^K  thougn  the  decree  was  obtained  in  defiance  of  all 

equitable  or  legal  considerations,  so  far  as  the  rec- 
ord discloses,  as  that  court  bad  jurisdiction  of  the  parties  and 
the  subject  matter,  its  judgment  is  binding  in  this  collateral 
proceeding. 

The  circuit  court  having  declared  Hutt's  deed  void  for  the 
failure  of  the  company  to  build  underground  passes,  and  no 

appeal  having  been  taken  from  that  decree,  we 
piaiitiETai-  niust  considcr  the  case  as  if  no  deed  had  ever  been 
nihuali  executed  by  Hutt  and  wife  to  the  railroad.  The 
«)MtneBt.     ;  decree  does  not  extend  further   than   to  declare 

the  deed  null.  Leaving  the  deed  out  of  view  then, 
what  were  the  rights  of  the  parties  when  this  action  com- 
menced ?  It  will  nardly  be  questioned  that  until  the  decree 
of  the  Lincoln  court  was  entered  in  the  fall  of  1884  the  rail- 
road company  was  lawfully  in  the  possession  of  the  land  by 
virtue  of  the  deed  ;  the  decree  itself  only  undertook  to  oper- 
ate pnjspectively  on  the  title  to  the  right  of  way.  Under 
a  valid  power,  then,  defendant's  predecessor  had  entered  and 
constructed  a  railroad.  This  piece  of  land  was  a  section  of 
a  through  line.  The  company,  by  its  charter,  had  acquired 
a  line  connecting  it  with  the  Wabash  system  on  one  side, 
and  the  important  lines  centering  at  Hannibal  on  the  other. 
Expensive  and  permanent  improvements  had  been  made,  all 
with  the  knowledge,  assent,  and  acquiescence  of  Col.  Hutt, 
the  grantor  in  said  deed.  By  the  terms  of  that  deed  Hutt 
alone  was  authorized  to  select  the  places  where  these  under- 
ground passes  should  be  made.  This  he  had  never  done. 
That  Hutt  could  not  have  maintained  ejectment  with  or  . 
without  a  decree  setting  aside  this  deed  we  think  is  clear. 
Baker  v.  Chicago,  R.  I.  &  P.  R.  Co.,  57  Mo.  265  ;  Bradley  v. 
Missouri  Pac.  R.  Co.,  91  Mo.  493,  30  Am.  &  Eng.  R,  Cas, 
379;  Provolt  V.  Chicago,  R.  \.  &  P.  R.  Co.,  57  Mo.  256.  Is 
the  condition  of  plaintiff  any  better?  According  to  his  tes- 
timony he  had  lived  in  the  immediate  neighborhood  over  25 
years ;  knew  the  railroad  was  graded  in  1872  ;  knew  that  the 
railroad  was  located  and  operated  through  this  land  when 
he  bought;  saw  the  first  shovel  full  of  dirt  ever  thrown  on 
it;  was  himself  agent  on  the  railroad  bonds;  took  a  deed 
from  Hutt  subject  to  this  right  of  way.  After  obtaining  his 
decree  in  the  Lincoln  circuit  court  he  voluntarily  submitted 
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himself,  and  his  right  to  damages  for  the  appropriation  of 
this  identical  right  of  way,  to  the  United  States  circuitcourt 
for  the  eastern  district  of  Missouri,  and  asked  judgment  for 
$5,000  damages,  and  that  the  judgment  might  be  declared  a 
lien  on  this  particular  strip.  That  court  decided  against 
him.  He  did  not  appeal  from  that  decision.  The  defend- 
ant in  this  case  is  a  purchaser  from  John  1.  Blair,  whobought 
this  road  under  the  foreclosure  proceedings  in  which  plaint- 
iff was  an  intervenor.  After  all  this  plaintiff  requests  the  de- 
fendant  to  build  fences  to  separate  this  strip  from  his  farm. 
He  requests  the  company  to  build  cattleguards,  and  it  does 
it.  He  notified  its  officers  to  clean  off  its  right  of  way,  and 
it  docs  it.  All  this  after  his  forfeiture  of  the  deed.  He' tes- 
tifies that  his  farm  is  worth  more  with  the  railroad  through 
it,  than  it  would  be  without  a  railroad  ;  that  the  road  had  en- 
hanced the  value  of  his  lands.  The  law  will  not  permit  a 
railroad  company  to  appropriate  a  citizen's  lands  without  just 
compensation,  and  our  constitution  provides  every  safeguard 
to  protect  him  against  wrong  and  oppression,  and  he  can  in- 
sist on  the  condition  precedent  that  the  damages  shnll  be  paid 
him,  or  into  court  for  him,  before  he  relinquishes  his  right  ;l 
but  it  is  equally  well  established  that  a  landowner  cannot,  by 
his  deed,  or  acquiescence,  or  license,  induce  a  railroad  to 
build  its  road,  make  permanent  and  costly  improvements 
upon  the  strength  of  his  conduct,  and  then  lor  the  breach  of 
some  condition  subsequent,  such  as  the  erection  of  fences, 
constructing  cattleguards,  or  making,  as  in  this  case,  an  un- 
derground pass-way,  maintain  ejectment.  Baker  v.  Chio»go, 
R.  [.  &  P.  R.  Co.,  57.  Mo.  265;  Provolt  v.  Same,  Id.  256; 
Hubbard  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  63  Mo.  68  ; 
Masterson  v.  West  End  Narrow  Guage  R.  Co.,  72  Mo.  342, 
4  Am.  &  Eng.  R.  Cas.  439.  These  railroads  are  highways. 
They  are  permitted  to' exercise  eminent  domain,  because  of 
their  gitast  public  character.  Without  this,  underour  system 
of  government,  there  could  be  no  justification  of  perm'ilting 
them  to  condemn  their  right  of  way  through  the  citizen's 
lands;  and,  having  been  created  for  this  public  purpose,  the 
public  acquires  an  interest  to  the  extent  that  the  public  con- 
venience  requires  they  be  maintained  without  unnecessary 
hindrance,  WaltherT/.  Warner,  25  Mo.  277.  "  In  these  great 
public  works  the  shortest  period  of  clear  acquiescence  so  as 
to  fairly  lead  the  company  to  infer  that  the  party  intends  to 
waive  his  claim  for  present  payment  will  be  held  to  conclude 
the  right  to  assert  the  claim  in  any  such  form  as  to  delay  the 
company  in  the  progress  of  their  works,  and  especially  to 
stop  the  runningof  the  road  after  it  has  been  put  in  operation, 
whereby  the  public  acquire  an  important  interest  in  its  con- 
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tinuance. "  Provolt  v.  Chicago,  R.  I.  &  P.  R.  Co.,  57  Mo.  256. 
Here,  after  standing  by  for  many  years,  and  knowing  that 
the  company  had  built  this  road  ana  was  maintaining  it,  the 
plaintiff  bought  this  land.  Notwithstanding  plaintiff  has  man- 
aged to  obtain  an  improvident  decree,  setting  aside  defend- 
ant's  deed,  he  must  still  recover,  if  at  all  in  this  case,  on  his 
own  deed  from  Hutt ;  and  it  is  questionable  whether  he 
has  increased  his  own  estate  by  attacking  defendant's  title. 
Clearly  Hutt  would  have  been  estopped ;  and  plaintiff  claiming 
under  Hull,  with  full  notice,  is  in  no  better  condition.  His 
acquiescence,  hispronounced  recognition  of  defendant's  right 
of  way  in  solemn  pleadings,  his  various  written  notices  to 
the  companv,  his  delay  of  years  even  after  forfeiture,  his  pro- 
curement of  the  buildmg  of  a  fence  that  would  unmistakably 
segregate  this  right  of  wav  from  the  remainder  of  his  farm 
and  place  it  in  the  exclusive  possession  of  defendants  are 
al!  such  clear  recognition  of  defendant's  title  that  the  bare 
statement  of  the  case  carries  its  own  convictions.  Gray  v. 
St.  Louis  &  San  Francisco  R.  Co.,  81  Mo.  126,  22  Am,  & 
Eng.  R.  Cas.  109 ;  Cory  v.  Chicago,  B.  &  K.  C.  R.  Co.,  loo 
Mo,  283,  44  Am.&  Eng.  R.  Cas.  183.  Thecourt  should  have 
given  defendant's  first  instruction,  and  committed  error  in 
giving  plaintiff's  instruction.  For  this  error  the  judgment 
of  the  circuit  court  is  reversed. 

Conditional  Conveyance  0I  Right  of  Way— Forfeitura  for  Breach  of  Condi- 
tion.—See  Mayor,  etc,  of  Macon  v.  East  Tenn.,  Va.  &  Ga.  R.  Co.  (Ga.).  4 
Am.  &  Eng.  R.  Cas.  462  ;  note  43  fd.  587. 

LiMnte  Permitting  Railroad  Company  to  Enter  Upon  Land— Power  to  Re* 
yoke.— In  Mcssicli  7:  Midiand  R.  Co.,  (Ind.  Sup,  Ct.  April  1 1. 1891).  27  N.  E. 
Rep.  419.  it  was  held  that  a  license  given  by  a  landowner  permitting  a  rail- 
road company  to  enter  upon  his  land  and  construct  its  roadbed  is  revoca- 
ble only  as  long  as  it  is  executory ;  and  afi?r  the  company  has  spent  large 
sums  of  money  under  such  license,  the  power  to  revoke  is  lost.  Citing 
Buchanan  v.  Logansport,  C.  &  S.  W.  R.  Co..  71  Ind.  265;  Lane  i'.  Miller, 
37  Ind.  534;  Snoivden  v.  Wilas.  19  Ind.  lo;  Stephens!'.  Benson.  14  Ind, 
367  ;  Evunsville  &  T.  H.  R.  Co.  v.  Nye.  1 13  Ind.  223  ;  Midland  K.  Co.  v. 
Smith,  113  Ind.  ,333. 

Conveyance  of  Land  to  President  of  Corporation— Contract  to  Re-convey 
on  Certain  Conditions.— Plaintiffs  in  due  form  conveyed  a  tract  of  land  to 
the  (iefendiint  W..  who  was  then  the  president  of  the  other  defendant,  a  • 
railway  corporation.  As  part  of  the  same  transaction,  W,  acknonrledsed, 
in  writmji,  under  seal,  that  lie  held  the  land  in  trust  for  the  corporation, 
to  be  used  (or  certain  purposes  ;  and  in  the  same  writing  contracted  with 
the  plaintiffs  that  he  would  reconvcy  the  land  to  them  if  the  corporation 
did  not,  within  three  years,  take.  use.  and  occupy  the  same  in  whole  or  in 
part,  forlerminal  purposes.  The  corporation  was  cognizant  of  the  convey- 
ance and  cO!itract,  and  assented  to  them.  HM  that,  as  between  the  par- 
ties, the  deed  and  the  concurrent  contract  must  be  considered  and  treated 
as  one  instrument.     Chute  v.  Washburn,  44  Minn.  305, 

Conveyance  of  Right  of  Way— Quantity  of  Land  Acquired.— In  Fort  Wayne. 
C.  &  L.  R.  Co.  V.  Sherry.  126  Ind.  334,  it  was  held  that  where  a  deed  con- 
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veyed  to  a  railroad  company  "  The  right  of  way  (or  its  railroad,  and  the 
right  to  construct  said  railroad  agreeably  to,  and  in  accordance  with  the 
laws  of  the  slate  of  Indiana,  known  and  designated  as  '  An  Act  to  provide 
for  the  incorporation  of  railroad  companies,  approved  May  11,  [852,  and 
all  amendatory  ads  thereto  passed  by  the  legislature,  and  to  construct  said 
railroad  over  and  through  the  tract  of  land  held  and  owned  by  the  grantor 
in  Fayette  county,  Indiana,  to-wit,  along  the  line  of  said  railroad  as  now 
located,  "  the  deed  did  not  necessarily  vest  in  the  grantee  land  six  rods  in 
width,  the  statute  providing  that  a  railroad  company  may  acquire  that 

auantity  of  land  for  its  right  of  way,  but  only  the  quantity  oi  land  actu- 
[ly  taken  and  used  by  the  grantee.  The  court  said;  "  A  railroad  company 
is  not  bound  to  purchase  a  strip  six  rods  in  width,  nor  can  it  be  implied  from 
such  a  deed  as  the  one  before  us  that  it  obtains,  by  gift  or  by  purchase,  "a 
right  to  that  quantity  of  land.  Certainly  no  one  would  contend  that  a 
company  could  be  held  liable  for  dangerous  places  in  land  not  acquired, 
although  the^  might  be  within  the  limits  of  a  strip  six  rods  in  width,  for  it 
is  clear  that  it  can  only  be  liable  for  negligence  respecting  land  actually 
forming  part  of  its  right  of  way ;  and  yet,  il,  in  every  instance,  it  acquires 
a  strip  six  rods  in  width  it  will  be  liable,  although,  in  fact,  its  right  of  way 
may  not  be  more  than  half  the  width  mentioned  in  the  statute.  It  ia, 
however,  unnecessary  to  discuss  at  length  the  question,  for  our  decisions 
authoritatively  settle  it.  Indianapolis  &  V.  R.  Co.  v.  Reynolds,  116  Ind. 
356;  Lake  Erie  &  W.  R.  Co.  k.  Michener,  117  Ind.  465;  (f/rff  opinion,  p. 
469.  117  Ind.)  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  -v.  Geisel.  119  Ind.  77;  In- 
dianapolis Sc  V.  R.  Co.  V.  Lewis,  119  Ind.  21S.  The  cases  to  which  we  have 
referred  determine  all  the  questions  in  the  record  against  the  appellant. '' 


Elwood. 

'{IllttMis  Supreme  Court,  Oct^er  31,  iSgo.) 

Malntananea  of  Coal  Shad  by  Railroad  Company— Nulianca.— The  main- 
tenance by  a  railroad  coro[)any  of  a  coal  shed  on  its  right  of  way,  creating 
grinding  noises,  and  scattering  dust  and  dirt,  although  not  a  nuisance  per 
se.  may  Dccomc  such  by  reason  of  the  particular  locality  in  which  it  is  sit- 
uated. Where  such  a  structure  is  located  in  the  heart  of  a  city,  and  the 
comfort  of  the  occupants  of  adjoining  residences  is  destroyed,  and  their 
health  injured,  the  question  whether  or  not  it  is  located  in  a  proper  place 
is  properly  lelt  to  the  jury. 

8am«— Public  Nuitanco— Right  of  Ad|olnJngOwnar to  Maintain  Action, — A 
nuisance  may,  at  the  same  time,  be  both  public  and  private.  Accordingly, 
the  owner  of  a  house  situated  near  such  coal  shed  and  who  is  disturbed  by 
the  noise,  and  whose  property  is  injured  by  the  dust  may  bring  an  action 
therefor,  even  though  the  nuisance  in  question  may  be  regarded  as  a  pub- 
lic one. 

Conveyancaof  Land  to  Railroad — Improper  Usa — ^lllinoii Constitution, — Al- 
though under  the  Illinois  Constitution  of  1848,  compensation  in  condem- 
nation proceedings  is  only  awarded  for  land  taken,  and  not  for  damages  to 
land  not^ taken,  a  conveyance  of  land  to  a  railroad  company,  while  such  con- 
stitution is  in  effect,  does  not  prevent  those  claiming  adjoining  land  under 
the  same  grantor,  from  claiming  damages  to  their  property  caused  by  the 
46  A.  &  E.  R.  Cas.— 33 
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company's  use  of  the  land  conveyed  to  it,  where  it  appears  that  the  con- 
veyance did  not  ^)ecify  the  use  to  which  land  was  to  be  put.  Damages 
for  an  improper  use  cannot  be  regarded  as  having  been  paid  for  by  the 
price  named  in  such  conveyance. 

Appeal  from  Appellate  Court,  Second  District. 

Haley  &  0' Donnd),  for  appellants. 

Benjamin  Olin  and  C.  W.  Brown,  for  appellee. 

Magkuder,  J. — This  is  an  action  on  the  case,  brought  in 
the  circuit  court  of  Will  county  by  the  appellee,  Elwood, 
against  the  appellants,  Wiley  and  Sutherland,  and 
CuaitMed.  a|so  against  trie  Michigan  Central  Railroad  Com- 
pany and  the  Joliet  &  Northern  Indiana  Railroad  Company, 
to  recover  damages  sustained  by  the  plaintiff  below  during 
the  month  from  June  4  to  July  5,  1888,  in  the  use,  occupation, 
and  enjoyment  of  his  dwelling  house,  caused  by  the  erection 
and  operation  by  the  appellants  of  a  large  coal  shed  adjoin- 
ing said  dwelling  house  in  the  citv  of  Joliet,  and  the  handling 
therein  of  large  quantities  of  coal  by  means  of  machinery 
driven  by  steam  power,  whereby  intolerable  noises  were  pro- 
<luced,andgreatquantitiesQf  coal  dust  and  dirt  were  cast  upon 
and  into  said  house,  which  dust  and  dirt  continually  settled 
down  in  large  quantities  upon  the  furniture,  books,  food, 
clothing,  and  other  things  in  the  house,  to  the  great  annoy- 
ance of  the  plaintiff,  and  so  as  to  be  destructive  of  the  com- 
fort and  health  of  himself  and  his  family,  and  cause  material 
injury  to  his  possession,  use,  and  enjoyment  of  his  house. 
Under  the  instructions  of  the  court,  the  jury,  upon  the  trial 
below,  found  the  two  railroad  companies  not  guiltv.  and  re- 
turned a  verdict  of  guilty  against  the  other  defendants,  the 
two  appellants  here.  Judgment  wasentered  upon  the  verdict. 
The  appellate  court  has  affirmed  the  judgment,  and  the  case 
comes  here  by  reason  of  a  certificate  of  importance  granted 
by  that  court. 

The  dwelling  house  and  the  coal  shed  are  both  located 
upon  the  south  half  of  block  17  in  Bowen's  addition  to  Joliet. 
The  south  half  of  this  "block  lies  between  Jefferson  street,  on 
the  north,  and  Washington  street,  on  the  south,  and  between 
Michigan  street,  on  the  west,  and  Eastern  avenue,  on  the  east. 
On  July  3,  1854,  Joel  A.  Matteson  and  wife  executed  a  deed 
conveying  to  the  Joliet  &  Northern  Indiana  Railroad  Com- 
pany the  south  part  of  the  south  half  of  the  block  lying  be- 
tween Michigan  street  and  Eastern  avenue,  fronting  south  on 
Washington  street,  and  having  a  width  or  depth  of  130  feet. 
It  is  claimed  that  this  strip,  130  feet  wide,  was  leased  bv  the 
Joliet  &  Northern  Indiana  Railroad  Company  to  the  Michi- 
gan  Central  Railroad  Company,  though  no  such  lease  was 
produced  in  evidence.     On  May  2,  1887,  the   Michigan  Cen- 
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tral  Railroad  Company  leased  the  strip  to  the  appellant  J.  S. 
Wiley,  of  Davenport,  Iowa,  for  three  years,  at  a  nominal 
rental  o£  one  dollar  per  year  for  the  storage  and  sale  of  coal, 
the  lessor  reserving^  the  right  to  terminate  the  lease  if  the 
business  should  not  be  conducted  to  the  satisfaction  of  the 
company,  or  the  latter  should  desire  the  property  for  its  own 
use.  Tne  coal  shed  in  question  was  erected  upon  this  strip 
early  in  the  summer  of  1888  by  Wiley,  whose  superintendent 
or  manager  is  the  appellant  Sutherland,  On  July  4,  1854, 
Joel  A.  Matteson  and  wife  also  executed  a  deed  conveying  to 
N.  D,  Elwood,  the  father  of  the  appellee,  the  undivided  naif 
of  that  part  of  block  17  lying  between  the  south  line  of  Jef- 
ferson street  and  the  north  line  of  the  strip  sold  on  the  day 
before  to  the  Joliet  &  Northern  Indiana  Railroad  Company, 
said  strip  having  a  depth  or  width  of  about  145  feet,  and  ex- 
tending from  Michigan  street  to  Eastern  avenue.  Appellee 
acquired  his  title  as  devisee  under  his  father's  will,  and  by 
deed  from  his  father's  e.tcutor.  His  house  is  located  upon 
the  strip  so  sold  to  his  father,  and  fronts  upon  Jefferson  street. 
The  south  line  of  his  lot  adjoins  the  north  line  of  the  lot  on 
which  the  coa!  shed  stands,  and  water  from  the  eaves  of  the 
latter  falls  upon  the  lot.  He  built  his  house,  and  improved 
the  grounds  around  it,  and  occupied  it  as  a  home,  many  years 
before  the  coal  shed  was  erected.  The  coal  shed  is  about  610 
feet  long,  28  feet  high,  and  from  54  to  56  feet  wide,  built  of 
lumber,  with  a  stone  foundation,  and  a  roof  covered  with 
tarred  paper.  It  is  open  at  the  west  end  and  on  the  south  side, 
and  has  an  open  space  on  the  north  side,  between  the  siding 
and  roof,  so  that  the  coal  dust  escapes  upon  the  adjoining 
premises.  Cars  are  switched  from  the  railroad  tracks  into  the 
shed  upon  a  raised  platform.  The  coal  is  thrown  into  an  iron 
hopper  by  means  of  an  iron  scraper  operated  by  steam  power, 
and  is  then  received  into  an  iron  conveyor,  run  by  steam,  and 
lifted  from  20  to  28  feet -high,  and  emptied  into  a  chute  or 
trough  plated  with  iron,  and  conveyed  through  the  same,  and 
dumpeci  upon  the  floor  through  openings  in  the  chute.  The 
shed  will  store  24,000  tons  of  coal.  In  June,  1888,  from  15  to 
23  carloads  of  coal  per  day  were  delivered  in<o  it,  each  car- 
load holding  from  12  to  20  tons.  About  23  cars  would  beun- 
loaded  in  one  day.  This  process  of  lifting,  conveying,  and 
dumping  the  coafby  means  of  machinery  from  the  top  of  the 
shed  to  the  floor  below,  in  large  masses,  causes  the  coal  to 
break  and  grind  when  coming  in  contact  with  the  iron  con- 
veyor, etc.,  and  produces,  not  only  deafening  noises,  but 
clouds  of  coal  dust.  The  evidence  tends  to  show  that  the 
locality  in  question  is  in  a  thickly  settled  portion  of  the  citv, 
and  that  there  are  many  houses  and  stores  near  plaintiff's 
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residence  on  Jefferson  street,  and  also  south  of  Washington 
street  and  east  and  west  of  the  other  streets  above  named. 
Many  of  the  owners  and  occupants  of  these  houses  and  stores 
were  put  upon  the  witness  stand,  and  swore  that  they  also 
were  annoyed  and  injured  by  the  noises  and  coal  dust  in  ques- 
tion in  the  use  and  enjoyment  of  their  respective  properties. 
In  Cooper  v.  Randall,  59  III.  317,  we  held  that  sucn  testi- 
mony was  admissible  to  show  the  extent  and  character  of  the 

injury  sustained  by  the  plaintiff,  and  as  tending  to 
PUiaun  prove  that  the  nuisance  objected  to  was  capable  of 
'•J'**  inflicting  the  injury  complained  of.     It  is  urged, 

•cuoa—  however,  by  the  appellant  that,   by  the  testimony 

Pitii<»i-      thus  admitted,  the   nuisance  was  shown  to   have 
•*■"■  been  a  public  one,  and  that  a  private  action  will 

not  lie  for  injuries  suffered  from  a  public  nuisance. 
Counsel  for  appellants  thus  state  their  position;  "The  an- 
noyance complained  of  by  the  plaintiff  is  only  such  as  he,  in 
common  with  the  public,  is  subjected  to,  and  therefore  he 
cannot  have  a  private  action  to  redress  his  supposed  injury." 
Undoubtedly  the  general  rule  is  that  public  or  common  nui- 
sances, which  are  defined  by  Blackstone  to  be  those  "  which 
affect  the  public,  and  are  an  annoyance  to  all  the  king's  sub- 
jects," can  only  be  proceeded  against  by  indictment,  but  it  is 
a  well  established  rule  that  where  a  person  sustains,  by  reason 
of  a  public  nuisance,  a  special  damage,  different  from  that 
which  is  common  to  ail,  he  is  not  precluded  from  maintaining 
his  action  for  such  damage.  Wood,  Nuis.  §§  618,  653.  The 
doctrine  that  special  damage  must  be  shown  in  order  to  jus- 
tify a  private  action  for  injury  growing  out  of  a  public  nuisance 
had  its  origin  in  the  consideration  of  nuisances  growing  out 
of  obstructions  to  highways  and  navigable  streams.  For  in- 
stance, if  a  man  dug  a  ditch  across  a  public  highway,  the 
traveler  would  have  no  action  for  the  inconvenience  which 
he  suffered  from  the  interruption  in  common  with  the  rest  of 
the  public  ;  but  if  his  horse  felt  into  the  ditch,  and  was  killed, 
he  would  thereby  suffer  a  special  damage,  not  common  to 
others.  The  strictness  of  the  original  rule  has  been  greatly 
modified  since  the  days  of  Lord  Coke.  Recovery  ma^  be 
had  for  damages  which  are  consequential,  as  well  as  direct. 
Id.  §§  620,  621,  An  individual  who  receives  actual  damage 
from  a  nuisance  may  maintain  a  private  suit  for  his  own  in- 
jury, although  there  may  be  many  others  in  the  same  situa- 
tion.  Lansing  v.  Smith,  4  Wend.  10.  The  doctrine  now  is 
that  a  nuisance  may  be  at  the  same  time  both  public  and  pri- 
vate. The  use  of  a  steam  engine  in  a  crowded  street  may  be 
a  public  nuisance,  but  in  a  case  where  the  smoke  from  it  also 
injured  the  goods  in  a  man's  shop,  and  made  his  dwelling  un- 
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comfortable,  it  was  held  to  be  such  a  private  nuisance  as  would 
give  him  a  right  of  action.  Wood,  Nuis.  §  649.  In  Francis 
V.  SchoelkopI,  53  N.  Y.  152,  it  was  held  that,  although  the 
stench  from  a  tannery  injured  a  large  number  of  houses,  yet 
the  plaintiff,  whose  dwelling  was  made  uncomfortable,  and  al- 
most uninhabitable,  was  entitled  to  sue  for  her  particular  in- 
jury. In  the  case  at  bar,  if  the  coal  dust  falls  upon  the  furni- 
ture, food,  and  clothing  in  appellee's  house,  he  suffers  a  special 
damao;e  to  his  own  property,  even  though  it  be  true  that  coal 
dust  from  the  same  coal  shed  falls  upon  the  man  who  passes 
on  the  street  in  front  of  his  door,  or  upon  similar  articles  of 
property  in  his  neighbor's  house.  If  the  noise  of  the  grind- 
ing machinery  deafens  him  in  his  own  dwelling,  the  rest  and 
quiet  which  he  is  entitled  to  enjoy  in  his  home  are  disturbed, 
and  he  is  none  the  less  injured  because  the  home  of  his  neigh- 
bor is  rendered  unendurable  from  the  same  cause.  Injury  to 
a  vested  right  is  a  sufficient  special  damage  to  maintain  an 
action  against  the  promoter  of  a  public  offense.  Wood,  Nuis. 
§656.  As  was  said  in  Francis  i-.  Schoelkopf,  jw^ra:  "It  is 
no  defense  for  a  wrongdoer,  when  called  upon  to  compensate 
for  the  damages  sustained  from  his  wrongful  act,  to  show  that 
lie,  by  the  same  act,  inflicted  a  like  injury  upon  numerous 
other  persons. "  We  therefore  think  that  the  court  below 
committed  no  error  in  overruling  the  motion  of  the  defend- 
ants to  exclude  the  plaintiff's  evidence,  inasmuch  as  the  plaint- 
iff was  entitled  to  maintain  his  action,  even  though  the  nui- 
sance in  question  could  be  regarded  as  a  public  one. 

The  next  error  assigned  by  the  appellants  is  the  refusal  of 
the  trial  court  to  give  certain  instructions,  which  stated  to 
the  jury,  in  substance,  that  the  Michigan  Central  Railroad 
Company  would  have  had  the  right  to  erect  and  operate  the 
machinery  in  the  coal  shed,  upon  the  alleged  ground  that  such 
operation  was  a  lawful  railroad  use  of  the  right  of  way,  and 
that  the  company  had  a  right  to  license  Wylie  to  do  what  it 
could  itself  thus  do ;  that  tne  original  owner  of  the  south  half 
of  block  17,  by  his  deed  to  the  lessor  of  the  Michigan  Central 
Railroad  Company,  received  a  consideration  thereby  for  all 
future  injury  to  the  portion  of  the  block  retained  by  him  grow- 
ing out  of  such  lawful  railroad  use  of  the  part  so  deeded  and 
sold;  that,  therefore,  appellee,  holding  title  under  such  orig- 
inal owner,  is  without  redress  for  the  damages  occasioned  by 
such  use.  We  arc  of  the  opinion  that  there  was  no  error  in 
the  refusal  of  the  instructions  in  question,  for  the  reasons 
hereinafter  stated.  The  charter  of  the  JoIiet&  Northern  In- 
diana Railroad  Company  has  not  been  introduced  in  evidence, 
and  therefore  it  does  not  appear  whether  or  not  that  company 
had  any  authority  to  lease  the  property  to  the  Michigan  Cen- 
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tral  Railroad  Company;  and,  if  it  did  so  lease  it,  it  does  not 
appear,  in  the  absence  of  such  lease,  and  of  the  charter  of  the 
Michigan  Central  Railroad  Company  from  the  record, 
whether  or  not  the  latter  company  was  authorized  to  make 
the  lease  to  Wylie.  Nor  does  it  appear  from  either  of  the 
deeds  above  referred  to,  or  otherwise,  that  the  land  on  which 
the  shed  stands  was  conveyed  to  the  Joliet  &  Northern  Indi- 
ana Railroad  Company,  or  held  by  it,  as  right  of  way.  But 
we  will  treat  the  case,  as  the  counsel  on  both  sides  seem  to 
do,  as  though  the  Michigan  Central  Railroad  Company  was 
the  lessee  of  the  Joliet  &  Northern  Indiana  Railroad  Company, 
and  as  though  the  coal  shed  stood  upon  the  railroad  right  of 
way  and  as  though  the  appellants  were  authorized  to  use  the 
shed  and  the  machinery  in  it  for  the  same  purposes  for  which 
their  lessor  could  have  used  it. 

1.  The  deed  from  Matteson  to  the  Joliet  &  Northern  Indiana 
Railroad  Company  did  not  recite  that  the  strip  therein  de- 
scribed was  conveyed  for  the  purpose  of  construct- 
coBtefUMto  ingarailroad.orforany purposeconnected  withthe 
'mmv^m^'  construction  or  use  of  a  railroad,  or  for  any  purpose 
connected  with  the  preservation,  occupation,  and 
enjoj-mentof  a  railroad.  It  was  a  simple  conveyance  of  land 
in  fee-simple,  without  any  reference  to  the  use  to  which  it 
was  to  be  applied.  When  it  was  made,  no  part  of  the  Joliet 
&  Northern  Indiana  Railroad  had  been  built.  Moreover, 
the  deed  was  executed  in  1854,  while  the  constitution  of  1848  ■ 
was  in  force.  Under  that  constitution,  compensation  in  con. 
demnation  proceedings  was  only  awarded  for  the  land  taken, 
and  not  for  damages  for  the  land  not  taken,  it  cannot  be 
claimed  that  a  simple  deed  or  grant  of  land  for  right  of  way 
to  a  railroad  company  will  be  presumed  to  have  any  greater 
effect  than  a  condemnation  judgment.  It  is  said  that,  as 
condemnation  proceedings  are  presumed  to  consider  and 
include  all  damages  suffered,  so  deeds  of  rights  of  way  ate  pre- 
sumed to  include  all  damages  arising  from  a  proper  construc- 
tion of  the  improvement.  But  it  is  difficult  to  understand 
how,  under  the  constitution  of  1848,  where  the  owner  only 
received,  as  the  result  of  the  condemnation  proceeding,  com- 
pensation for  the  land  taken,  and  not  damages  to  the  land  not 
taken,  a  deed  of  land  to  a  railroad  company  made  when  that 
constitution  was  in  force  can  be  presumed  to  have  been  in 
consideration  both  of  compensation  for  the  land  conveyed 
and  of  future  damages  to  the  land  not  conveyed,  in  the  ab- 
sence of  anything  on  the  face  of  the  deed  to  show  that  the 
land  was  conveyed  for  any  particular  purpose,  or  that  the 
parties  had  in  mind  anv  damages  to  accrue  to  other  land. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Smith,  in  111.  363,  29  Am.  & 
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Eng.  R.  Cas.  558 ;  Chicago  &  E.  I.  R.  Co.  v.  Loeb,  118  III. 
203,  27  Am,  &  Eng.  R.  Cas.  415.  The  position  of  appellants 
is  that  the  consideration  of  the  deed  from  Matteson  to  the 
Joliet  &  Northern  Indiana  Railroad  Company  included,  not 
only  the  value  of  the  strip  130  feet  wide  thereby  conveyed, 
but  also  all  damages  thereafter  to  result  from  the  construc- 
tion and  operation  of  the  railroad  to  the  strip  145  feet  wide, 
deeded  the  next  day  to  N.  D.  Elwood.  In  Chicago,  R,  1.  & 
P.  R.  Co.  V,  Smith,  supra,  we  said  i  "  A  mere  conveyance  of 
a  tract  of  land  might  not  give  to  the  grantee  the  right  to 
make  any  use  of  it  which  would  injuriously  affect  any  other 
land,  for  the  law  would  attach  the  same  condition  as  in  gen- 
eral exists  with  respect  to  the  holding  of  all  land, — that  the 
owner  shall  so  use  it  as  not  to  produce  injury  to  another. 
But  in  the  case  before  us  there  is  the  grant  for  this  very  use 
itself,  which  will  injuriously  affect  other  land,  and  for  no 
other  use."  The  doctrine  announced  in  some  of  the  text- 
books, that  where  land  has  been  acquired  for  railroad  pur- 
poses by  deed  or  grant,  as  well  as  by  condemnation,  all  dam- 
ages to  the  portion  of  the  owner's  land  not  taken,  for  which 
an  action  would  lie  at  common  law,  are  presumed  to  have 
been  considered  in  fixing  the  price,  may  well  be  applied  t» 
such  a  deed  or  grant  made  in  this  state  since  the  constitution 
of  1870  went  mto  force.  That  instrument  provides  that 
"private  property  shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation,"  But  the  doctrine  can  cer- 
tainly have  no  reference  to  a  simple  deed  made  before  the 
adoption  of  the  constitution  of  1870,  and  containing  no  state- 
ment of  any  use  which  was  to  be  made  of  the  land  conveyed. 
It  is  to  be  noted  that  the  point  here  discussed  is  not  whether 
there  was  any  remedy  for  injury  to  the  land  not  taken  before 
the  adoption  of  the  constitution  of  1870,  but  whether  dam- 
ages for  such  injury  coujd  be  regarded  as  paid  for  by  the 
price  named  in  such  a  deed,  conveying  the  land  taken,  as  the 
deed  above  described.  We  think  that  such  could  not  be  the 
effect  of  the  deed. 

2.  In  any  case  where  the  doctrine  contended  for  can  be  ap- 
plied, it  only  contemplates  that  the  grantor,  or  those  holding 
under  him,  shall  be  prevented  from  recovering 
damages  for  such  injuries  as  arise  from  the  proper  ^'J"^(  "^ 
construction  of  the  road,  and  such  as  necessarily  iubbUmw. 
result  from  or  attend  upon  its  ordinary  and  pru- 
dent operation.  Railroads  are  a  public  necessity,  and  a  pub- 
lic benefit.  Many  inconveniences  and  annoyances  grow  out 
of  their  operation,  which  must  be  borne  bv  the  public.  The 
passage  of  a  train  of  cars  upon  the  street  of  a  city  or  town  is 
necessarily  attended  with  noise,  with  the  emission  of  smoke. 
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with  detention  at  the  crossing,  etc.  No  recovery  can  be  had 
for  injuries  suffered  from  such  causes.  But  a  railroad  com- 
pany has  the  power  to  do  certain  things  which  it  has  also  the 
discretion  to  do  in  particular  ways  and  at  particular  places. 
It  needs  grounds  upon  which  it  may  receive  and  discharge 
its'  freight  and  passengers.  It  may  use  its  ri^ht  of  way  for 
such  purposes.  Its  discharge  oE  a  certain  kind  of  freight  at 
one  place  upon  its  right  of  way  may  work  serious  injury-  to 
property  owners,  while  its  discharge  of  the  same  at  another 
place  thereon  may  not  produce  any  such  injury.  The  selec- 
tion of  a  locality  where  damages  are  inflicted,  in  preference 
to  one  where  damages  will  not  be  inflicted,  cannot  be  said  to 
be  necessary  to  the  ordinary  and  prudent  operation  of  the 
road.  In  the  present  case,  the  company,  or  tiiose  authorized 
by  it,  33  or  34  years  after  the  original  construction  of  the 
road,  erected  this  coal  shed,  and  placed  in  it  a  new  contriv- 
ance, worked  by  steam  power,  for  unloading  coal,  in  the  heart 
of  a  city,  in  a  locality  thickly  settled,  and  surrounded  by 
residences  and  stores,  creating  thereby  grinding,  grating 
noises,  and  scattering  dust  and  dirt  that  destroy  the  comfort, 
and  injure  the  health,  of  those  living  upon  the  adjoining  prop- 
erty. Here  was  a  new  use  of  the  right  of  way,  not  contcm- 
filated  at  the  time  of  the  original  grant,  and  not  resorted  to 
or  many  years  thereafter.  The  construction  of  the  shed  in 
1888  could  not  have  been  anticipated  by  appellee,  who  built 
his  house  in  1876,  and  began  to  occupy  it  in  188 r.  This  struc- 
ture, though  not  a  nuisance /rr  se,  became  such  by  reason  of 
the  particular  locality  in  which  it  was  situated.  It  is  as  much 
the  duty  of  a  railroad  company  as  of  an  individual  to  so  use 
its  property  as  not  to  injure  others.  The  question  whetheror 
not  the  coal  shed  and  its  machinery  were  located  in  a  proper 
place  was  fairly  left  to  the  jury  by  the  instructions  of  the 
court.  In  Illinois  Central  R.  Co.  i/.  Grabill,  50  111.  241,  where 
a  caltle-pen,  kept  by  the  railroad  company  near  the  premises 
of  the  plaintiff,  was  the  source  of  noxious  smells,  rendering 
such  premises  unwholesome  and  unhabitable,  it  was  held  that 
such  mdispensable  structures,  even  though  the  right  existed 
to  erect  them  in  the  heart  ofa  city,  ought  to  be  located  at 
such  a  distance  from  populous  neighborhoods  as  to  avoid  the 
injurious  results  produced  by  them.  In  Cooper  v.  Randall, 
59  111.  317,  which  was  an  action  for  damages  to  plaintiff's 
premises,  arising  from  a  flouring  mill  on  a  lot  near  such  prem- 
ises, which  threw  upon  them  chaff,  dust,  dirt,  and  other  im- 
purities,  the  following  instruction  was  approved :  "  A  flour- 
ing mill  is  not  necessarily  a  nuisance,  nor  unlawful  in  its  use, 
management,  or  purpose.  A  man  has  a  right  to  erect  a  mill 
in  a  proper  place,  to  run.  use  it,  etc.,  in  a  proper  manner ;  and, 
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if  said  mill  is  in  a  proper  place,  used  and  operated  in  a  proper 
manner,  and  without  material  injury  to  the  possession  of  the 
reversionary  right  or  interest  of  plaintiff,  the  jury  should  find 
for  defendants. '  "  Material  injury"  was  there  defined  to  be 
a  real  and  not  an  imaginary  or  fanciful  interference  with  the 
reasonable  enjoyment  of  the  property.  In  Whitney  v.  Bar- 
tholomew, 21  Conn.  313,  the  action  was  for  damages  to  plaint- 
iff s  property  by  reason  of  a  carriage  factory  and  blacksmith 
shop  occupied  by  defendant  on  his  own  land,  adjoining  the  lot 
on  which  stood  the  plaintiff's  dwelling  house.  It  was  shown 
thdt  cinders,  ashes,  and  smoke  from  the  chimneys  of  the  shop 
were  thrown  upon  plaintiff's  house,  land,  clothes,  etc.,  and 
that  the  ashes,  etc.,  fell  into  her  well,  etc.  Judgment  for 
plaintiff  was  affirmed,  and  it  was  there  held  tiiat  the  factory 
and  shop  were  not  nuisances  ^^t-  se,  but  that  "  the  shop  was 
erected  and  the  business  pursued,  in  an  improper  place;" 
that  some  things  not  unlawful,  became  so  "  in  respect  to  the 
time,  place,  or  manner  of  their  performance  ;"  that  defendant 
was  bound  to  use  the  shop,  even  though  on  his  own  land,  so 
as  not  to  injure  his  neighbor  ;  "  that,  of  trades  which  are  law- 
ful, some  may  be  nuisances  in  cities  which  are  harmless  in  the 
country."  Shively  v.  Cedar  Rapids,  I.  F.  &  N.  R.  Co.,  74 
Iowa,  169,  was  an  action  against  a  railroad  company  to  re- 
cover  damages,  wherein  it  appeared  that  the  company  built 
and  maintained  stock-yards  within  60  feet  of  plaintiff's  lot,  for 
the  use  of  shippers  over  the  road,  and  that  there  were  emitted 
therefrom  foul  odors,  which  rendered  plaintiff's  house  almost 
■  uninhabitable,  and  endangered  his  health,  etc.  It  was  claimed 
that  the  yards  were  necessary  to  the  operation  of  the  road, 
and  that  the  owners  could  not  be  prevented,  even  where  the 
yards  were  properly  conducted.  Judgment  for  plaintiff  was 
sustained,  and  the  court  said  :  "  It  is  not  shown  that  they  [the 
odors]  are  unavoidable-  nor  does  it  appear  that  the  yards 
might  not  have  been  located  at  another  place,  where  they 
would  have  met  the  necessities  of  the  road  and  its  patrons. ' 
It  was  thus  left  to  the  jury,  by  the  instructions  in  this  case, 
to  say  whether  this  particular  mode  of  handling  coal,and  un- 
loading it  from  cars,  was  a  proper  mode  or  not.  If  unloading 
coal  in  this  shed,  with  sucn  machinery,  upon  the  company's 
right  of  way  was  a  part  of  the  necessary  operation  of  the  road, 
plaintiff  could  not  be  precluded  from  a  recovery  for  injuries 
thereby  suffered  unless  such  process  of  unloading  was  pru- 
dent, careful,  and  proper.  We  perceive  no  error  in  the  rec- 
ord which  would  justify  a  reversal.  The  judgment  of  the 
appellate  court  is  accordingly  affirmed. 

Liability  of  Railroad  Companlei  Maintaining  Nuisances  in  the  Form  of 
Coal  Shedt,  Stockyard*,  Machine  Shops,  etc.— The  leading  authority  in  this 
country  upon  this  subject  is  the  case  of  Baltimore  &  P.  R.  Co.  v.  Fifth 
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Baptist  Church,  108  U.  S.  317,  11  Am.  &  Eng.  R.  Cas.  15.  In  this  case  it 
was  shown  that  an  act  of  congress  had  authorized  the  defendant  railroad 
company  to  bring  its  tracks  within  the  limits  of  the  city  of  Washington, 

and  to  construct  such  works  as  were  necessary  and  incidental  for  the  com- 
pletion and  maintenance  of  its  road.  By  virtue  of  this  act  the  company 
constructed  workshops  immediately  adjoining  a  church  building,  and  in 
the  necessary  use  of  such  shops  created  much  noise  and  much  smoke  and 
soot,  whereby  worship  in  the  church  was  interfered  with,  in  an  action  by 
the  church  corporation  against  the  railroad  company  lo  recover  damages, 
it  was  held  (hat  the  plaintiff  was  entitled  to  judgment,  and  that  the  pro- 
visions of  the  act  of  congress  constituted  no  defense.  It  was  Ae/J,  that 
whatever  the  extent  of  the  authority  conferred  by  congress,  it  was  accom- 
panied by  the  implied  qualification  that  the  works  should  not  be  so  placed 
as  lo  unreasonably  interfere  and  disturb  the  peaceful  and  comfortable  en- 
joyment by  others  of  their  property.  Field,  J.,  said  i  "  The  acts  that  a 
legislature  may  authorize,  which,  without  such  authorization,  would  con- 
stitute nuisances,  are  those  which  affect  public  highways  or  public  streams, 
or  matters  in  which  the  public  have  an  interest  and  over  which  the  public 
have  control.  The  legislative  authorization  exempts  only  from  liability  to 
suits,  civil  or  criminal,  at  the  instance  of  the  state  ;  it  does  not  atlecc  any 
claim  of  a  private  citizen  for  damages  for  any  special  inconvenience  and 
discomfort  not  experienced  by  the  public  at  large." 

In  Cogswell  V.  New  York,  New  Haven  &  H.  R.  Co.,  103  N,  Y.  10.  37  Am. 
&  Eng.  R.  Cas.  376.  the  defendant  had  erected  an  engine  house  adjacent 
to  plaintiff's  dwelling  house,  which  was  so  used  as  practically  to  deprive 
plaint  ill  of  the  use  of  his  house  as  a  residence,  and  by  tilling  it  with  smoke 
and  duit  corrupting  and  tainting  the  air  with  offensive  gases,  made  life 
therein  uncomfortable  and  unsafe.  The  court  of  appeals  held  that  this 
constituted  a  palpable  nuisance,  for  which  an  action  for  damages  would 
lie  and  which  a  court  of  equity  would  enjoin.  Defendant,  in  this  case, 
sought  to  justify  its  acts  by  virtue  of  the  statute  authorizing  it  lo  run  its 
cars  over  the  track  of  another  company  "upon  such  terms  and  to  such 
point  as  has  been  or  may  hereafter  be  agreed  upon  by  and  between  said 
companies."  The  corporation  over  whose  tracks  the  defendant  ran  its 
cars  had  agreed  to  furnish  it  with  room  for  the  engine  house,  and  the  de- 
fendant contended  that  this  constituted  a  legislative  authorization.  The 
court,  however,  held  that  the  statutory  sanction  which  will  justify  an  in- 
jury lo  private  property  must  be  express  or  must  be  given  by  clear  and 
unquestionable  implication  from  the  powers  expressly  conferred.  It  can- 
not be  presumed  from  a  general  grant  of  authority  that  the  legislature  in- 
tended to  authorize  arts  to  the  injury  of  third  pciions,  where  no  compen- 
sation is  provided,  except  upon  condition  of  obtainingtheirconsent.  The 
court  said  that  "it  may  have  been  the  right  of  the  company  to  acquire 
lands  by  purchase  for  the  accommodation  of  its  business,  but  it  must  se- 
cure such  a  location  as  will  enable  it  to  conduct  its  operations  without 
violating  the  just  rights  of  others.  Public  policy,  indeed,  requires  that  in 
adjusting  the  mutual  relations  between  railroad  companies  and  individu- 
als, courts  should  not  Stand  upon  the  assertion  of  extreme  rights  on 
either  side,  but  in  this  case  the  facts  leave  no  room  lor  doubt  that  the 
plaintitT  has  suffered  a  substantial  and  unauthorized  injury." 

In  Brown  v.  I^astern  &  Midlands  R.  Co..  L.  R.  22  Q-  B.  Div.  391.  37 
Am.  &  Eng.  R.  Cas.  558,  it  appeared  that  upon  a  piece  of  ground  acquired 
by  a  railroad  company  under  Parliamentary  powers  for  the  purpose  of  di- 
verting a  road,  the  company  had  collected  a  heap  of  refuse,  consisting  of 
road  scrapings.  The  plaintiff's  horse  shied  at  this  heap  and  upset  the  cart, 
injuring  plaintiff.  In  an  action  for  such  injury  it  was  held  that  the  heap 
o£  refuse  constituted  a  public  nuisance,  and  a  judgment  for  the  plaintiff 
was  affirmed  by  the  court  of  appeal. 
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In  London,  B,  &.  S.  C.  R.  Co.  v.  Truman,  L.  R.  11.  App.  Cas.  45,  25 
Am.  &  Eng.  R,  Cas.  116,  however,  it  appeared  that  the  railroad  com- 
pany had  purchased  land  near  onfe  of  its  stations  and  had  used  it  as  a  yard 
or  dock  for  their  cattle  traffic.  To  the  occupiers  of  the  houses  near  the 
station  the  noise  of  the  cattle  and  the  drovers  was  a  nuisance.  It  did  not 
appear,  however,  that  there  was  any  negligence  in  the  mode  in  which  the 
company  conducted  their  business.  It  was  held  by  the  House  of  Lords, 
reversing  the  chancery  division,  that  since  the  purpose  (or  which  the  land 
was  occupied  was  directly  authorized  by  the  Parliamentary  act  of  the  rail- 
road company,  and  being  incidental  and  necessary  to  tlie  authorized  use 
of  the  railway  for  cattle  traffic,  the  company  were  authorized  to  do  what 
they  did,  and  were  not  bound  to  choose  a  site  more  convenient  to  Other 
persons,  and  that  the  adjoining  occupiers  were  not  entitled  to  an  injunc- 
tion to  restrain  the  company.  "  It  would  be  very  strange,  indeed,"  said 
the  Lord  Chancellor,  "  if  the  legislature  could  be  supposed  to  authorize 
the  railway  to  commit  a  nuisance  up  to  a  certain  point  10  have  provided 
machinery  for  extending  the  railway  and  its  use  beyond  that  point,  and 
yet  to  have  allowed  the  further  user  to  be  open  to  an  action  to  restrain  its 

In  Tuebner  t.  California  St.  R.  Co.,  66  Cal.  171.  19  Am.  &  Eng.  R.  Cas. 
147,  the  act  complained  of  was  the  maintenance  of  a  steam  engine  on 
property  adjoining  plaintiff's,  for  the  purpose  of  propelling  street  cars  by 
means  of  a  cable,  by  which  use  plaintiff's  adjoining  building  was  constantly 
shaken,  the  plaster  cracked,  and  the  premises  covered  with  soot,  besides 
a  loud  and  continuous  noise  being  produced.  The  court  held  that  this 
constituted  a  nuisance  for  which  the  street  car  company  was  liable,  and 
that  a  license  from  the  municipality  to  operate  such  road  and  all  ma-  ' 
chinery  necessary  thereto,  was  not  a  justiticatiou  of  such  nuisance.  The 
court  said :  "If  the  smoke  or  dust,  or  both  that  rises  from  one  man's 
premises  aud  passes  over  and  upon  those  of  anqther,  causes  perceptible  in- 
jury to  the  property  or  so  pollutes  the  air  as  seriously  to  impair  the  en- 
joyment thereof,  it  is  a  nuisance.  But  the  inconvenience  must  be  some- 
thing more  than  mere  fancy— mere  delicacy  or  fastidiousness;  il  jnust  be 
an  inconvenience  materially  interfering  with  the  ordinary  comfort,  physi- 
cally, of  human  existence;  not  merer!'  according  to  elegant  and  damty 
modes  and  habits  of  living,  but  according  to  plain,  sober,  and  simple  no- 

In  Shively  v.  Cedar  Rapids.  I.  F.  &  N.  R.  Co.,  74  Iowa,  i6g,  the  action 
was  for  damaees  for  the  maintenance  by  the  defendant  railroad  company 
of  a  stockyard  giving  forth  noisome  and  unhealthy  odors,  so  near  plain- 
tiff's house  as  to  render  the  same  uninhabitable.  At  the  trial,  the  com- 
pany asked  the  court  to  charge  the  jury  to  find  for  the  defendant  on  the 
ground  that  stockyards  were  necessary  to  the  operation  of  their  railroads, 
and  the  odors  could  not  be  prevented  in  stockyards  properly  conducted. 
The  court  held  that  this  instruction  was  properly  refused,  since*  the 
odors  were  not  onlv  annoying  but  unwholesome  and  not  shown  to  be  un- 
avoidable, and  the  defendants  having  failed  to  show  that  the  yards  might 
not  have  been  located  elsewhere  ana  have  met  the  necessities  of  the  road. 

In  the  case  of  Dunsmorew.  Central  Iowa  K.  Co.,  72  Iowa  182,  the  nuisance 
complained  of  was  the  operation  and  use  ot  a  coal-chute  by  the  defendant 
company  on  its  right  of  way.  The  plaintiff  was  the  owner  of  a  dwelling 
house  near  the  railroad,  and  claimed  that  the  use  ot  such  chute  created  a. 
great  deal  of  smoke  and  dust  which  was  blown  upon  and  about  his  house, 
and  that  the  noise  made  by  the  use  of  the  chute  was  a  great  nuisance. 
Plaintiff's  property  was  93  leet  from  the  right  of  way,  and  did  not  abut 
thereon.  It  was  not  claimed  that  the  chute  was  negligently  built  or  im-  ■ 
properly  operated.    The  court  held  that  the  company  was  not  liable  in 
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damages,  saying :  "  Railroads  cannot  be  operated  without  fuel  and  proper 
structures  for  supplying  engines  therewith  are  necessary  to  be  maintained 
at  convenient  points  for  that  purpose;  they  are  necessarily  incidental  10 
the  operation  of  the  road." 

In  the  case  of  Illinois  Central  R.  Co.  v.  Grabill,  50  111.  341 ,  noticed  in 
the  principal  case,  it  appeared  that  the  railroad  company  had  located  cattle 
pens  on  their  right  of  way  for  the  purpose  of  shipping.  The  plainiifl 
sued  to  recover  damages  for  the  disturbance  of  her  enjoyment  of  premises 
owned  by  her,  caused  by  the  negligent  and  improper  manner  in  uhicli 
such  cattle  pens  were  maintamed.  The  court,  through  Chief  Justice 
BKtCSt./fi'/i/,  that  it  was  the  duty  of  the  railroad  company  to  see  that  their 
f)ens  did  not  become  nuisances  and  generate  unwholesome  gases  lo  the 
detriment  of  property  owners,  and  tliat,  if  by  reason  of  negligence  and 
carelessness  in  respect  to  such  pens  they  were  suffered  to  become  such  a 
nuisance,  rendering  the  homes  of  those  in  the  vicmity  uncomfortable  and 
unwholesome,  the  company  must  respond  in  damages  for  the  injury-  oc- 
casioned. 

In  Hooper  j\  North  British  R.  Co.,  1  Macph.  499,  the  business  by  a 
niilroad  company  of  hardening  rails  whereby  loud  noises  were  made,  was 
adjudged  a  nuisance. 

In  Ohio  &  M.  R.  Co.  v.  Simon.  40  Ind.  278,  plaintiff  sued  to  recover 
damages  caused  by  a  nuisance  consisting  of  cattle  pens  maintained  by  a 
railroad  company.  Upon  demurrer  to  the  complaint,  it  was  held  (hat  the 
olltnse  constituted  a  nuisance,  and  gave  a  right  of  action.  The  case  went 
agamst  the  plaintiff,  however,  upon  the  statute  of  limitations. 

It  would  seem.  then,  that  the  principal  case  is  entirely  in  accord  with 
the  weight  of  authority.  A  railroad  company  is  subject  to  the  law  ol 
nuisances  to  the  same  extent  as  individuals  or  other  corporations,  and  the 
legislative  authorization  to  construct  its  road  and  maintain  the  necessary 
works  in  connection  therewith,  gives  it  no  cjtemption  from  liability  in  this 
regard.  For  a  note  upon  the  general  subject  of  nuisances  as  connected 
with  the  law  of  railroads  see  11  Am,  &  Eng.  R.  Cas.  27, 


Carolina  Central  R.  Co. 

{North  Carolina  Supreme  Court,  March  3,  iSpl.) 

Abandonment  of  Right  of  Way— Failure  to  Comploto  Road — The  failure 
of  a  railroad  company  to  complete  its  road,  and  permitting  the  owners  to 
use  the  land  upon  which  its  line  is  located  for  the  prescribed  statmorv 
period,  and  for  purposes  inconsistent  with  its  occupation  and  useasa  rail- 
road, is  evidence  of  an  intention  to  surrender  the  easement,  and  may  con- 
stitute an  abandonment  of  the  right  of  way. 

Same— Agreement  for  Right  of  Way— Failure  to  ConsUoet  Road.- The 
plaintiffs  grantor  entered  into  an  agreement  with  the  predecessor  of  the 
defendant  company  to  relinquish  a  railroad  right  of  way  through  his  land, 
in  consideration  of  the  advantas^es  to  be  derived  by  him  from  the  construc- 
tion of  the  road.  The  agreement  was  not  a  deed,  but  a  mere  eiecuioiy 
BRreemcnt  to  convey,  and  was  not  recorded.  The  company  merely  graded 
the  land,  and  then  abandoned  work  for  25  years.  Plaintiff  puichased  the 
laud  9  years  after  the  grade  was  completed,  and  proceeded  to  cultivate  it. 
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including  the  graded  pares,  continuously  for  16  years.  At  the  end  of  that 
time  the  coDStruction  of  the  road  was  resumed  and  completed.  Held,  {a) 
that  the  company  could  not  claim  title  to  the  right  of  way  under  \  1 50  of 
Code  N.  Car.,  providinp  that  a  railroad  company  shall  not  be  barred  of  its 
real  estate,  right  of  way,  easements,  etc.,  "  which  may  have  been  con- 
demned, or  otherwise  obtained,"  by  any  statute  of  limitation  or  adverse 
occupancy:  (b)  that  the  original  ri^ht  of  way  had  been  lost  by  abandon- 
ment, and  that  the  plaintiff  was  entitled  to  compensation  for  the  talcing  of 
his  land. 

How  Perfect  Title  to  Right  of  Way  may  be  Acquired.—//  seems  that  a  per- 
'fect  title  to  a  right  of  way  can  be  acquired  by  a  railroad  company  only  (1) 
by  a  formal  deed  of  conveyance  from  the  owner ;  (3)  by  condemnation 
and  the  actual  payment  of  just  compensation  ascertained  in  the  mode  ap- 
pointed by  law ;  (3)  by  the  performance  of  an  act  or  the  payment  of  a 
sum,  or  by  furnishing  any  consideration  agreed  upon  in  some  executory 
contract  which  a  court  of  equity  will  enforce  between  the  owner  and  the 
corporation  ;  or  (4)  where  the  general  law  or  charier  sanctions  such  a 
course,  by  completing  the  road  over  the  land,  and  thereby  incurring  the 
liability  to  pay  damages  whenever  assessed  on  petition  and  adjudged  to  be 
due. 

This  was  a  proceeding  for  condemnation  of  right  of  way, 
tried  at  September  term,  i88g,  of  the  superior  court  of  Cleve- 
land county,  before  Conner,  J.  The  facts  agreed  were  as 
follows:  (i)  That  on  27th  October,  1855,  and  for  some  time 
previous  thereto,  the  land  described  in  the  complaint  was 
owned  and  possessed  by  William  H,  Cabiniss,  under  whom 
plaintiff  claims  title,  having  purchased  in  1 860,  and  that  plaint- 
iff is  now  the  real  owner  of  said  land.  (2)  That  on  the  said 
27th  October,  1855,  the  said  William  H.  Cabiniss,  being  then 
the  owner  of  said  land,  executed  and  delivered  to  the  Wil- 
mington, Charlotte  &  Rutherford  Railroad  Company,  under 
whom  defendant  claims  title,  as  hereinafter  stated,  a  paper 
writing  of  which  the  following  is  a  copy,  to-wit:  "State  of 
North  Carolina,  Cleveland  county.  This  indenture  witness, 
eth  that  we,  whose  names  are  hereunto  subscribed,  do  hereby 
relinquish  to  the  Wilmington,  Charlotte  &  Rutherford  Rail- 
road Company  the  right  of  way  for  said  road  through  all 
and  every  piece  or  parcel  of  land  respectively  owned  oy  us, 
severally,  in  the  county  of  Cleveland  ;  and  we  do  this  in  con- 
sideration of  the  prospective  advantage  which  may  accrue  to 
us  arising  from  the  road's  location  through  our  county. 
Witness  our  names,  October  27,  1855.  Wm.  H.  Cabiniss." 
{3)  That  this  paper  writing  had  reference  to  the  land  de- 
scribed in  the  complaint,  and  that  it  was  duly  proven,  probated, 
and  registered,  as  required  by  the  statute,  28th  June,  1886. 
(4)  That  said  Wilmington,  Charlotte  &  Rutherford  Railroad 
Company  thereupon  proceeded  to  locate,  and  did  locate,  their 
road  over  said  land  as  hereinafter  described  ;  and  upon  said 
land  a  deep  cut  was  excavated,  and  a  long  embankment 
erected,  about  the  year  1856  to  i860,  and  that  in  1885,  when 
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defendant  completed  its  road,  as  hereinafter  stated,  the  said 
cut  and  embankment  were  still  distinct,  though  on  the  latter 
had  grown  up  some  pine  trees  in  part,  and  tne  other  part  of 
it  was  cultivated,  and  had  been  since  1869.  (5)  That  the 
other  facts  in  this  case  are  exactly  as  stated  in  the  facts  agreed 
upon  in  writing  by  the  undersigned  attorneys  in  the  case, 
<Z.  Hendrick  v.  C.  C.  R,  R.  Co.,  now  pending  in  this  court, 
and  we  hereby  adopt  said  facts  as  filed  in  said  case  as  the 
facts  in  this,  in  addition  to  those  above  stated,  with  the  fol- 
lowing exceptions,  to-wit;  Firsl,\\ia\.  paragraph  No,  i  thereof 
be  stricken  out;  second,  that  the  portion  m  reference  to  the 
Forbis  heirs,  being  minors  and  non-residents,  be  stricken  out ; 
third,  that  the  plaintiff's  name  be  substituted  in  place  of  "C. 
Hendrick  "  wherever  the  latter  occurs.  Upon  these  facts 
the  following  order  was  made  by  Judge  Clakk  :  "  Upon  the 
foregoing  facts  agreed,  the  same  being  presented  to  the  pre- 
siding judge,  and  a  jury  trial  being  waived,  it  is  adjudged 
that  the  petitioner  is  entitled  to  the  relief  demanded  in  his 
petition.  And  it  is  further  ordered  that  E.  D.  Dickson,  D. 
S.  Lovelace,  and   S.  G.  Brice   be,  and  they  are  hereby,  ap- 

fiointed  commissioners  to  value  the  ri^ht  of  way  over  the 
and  described  in  the  complaint  of  petitioner,  and  as  therein 
described.  They  shall  proceed  according  to  the  directions 
of  respondent's  charter,  first  giving  to  tne  parties  twenty 
days'  notice  of  the  time  and  place  of  making  said  valuation, 
and  shall  report  their  procedings  hereunder  under  their 
hands  and  seals  to  this  court.  \Valter  Clakk,  judge  Pre- 
siding." Exception  by  defendant.  On  the  coming  in  of  the 
report  the  following  judgment  was  entered :  "  This  cause 
coming  on  for  final  hearing  upon  report  of  the  commissioners  ' 
to  assess  damages  to  the  plaintiff  for  the  causes  stated  in  the 
complaint,  and  said  commissioners  having  made  due  report 
thereof,  in  which  they  assess  plaintiff's  damages  at  two  hun- 
dred and  eighty-five  dollars,  and  there  being  no  exceptions 
filed  to  said  report,  it  is  now,  on  motion  of  McBrayer  &  Ry- 
burn,  attorneys  tor  plaintiff,  ordered,  considered,  and  ad- 
judged that  said  report  be,  and  the  same  is  hereby,  in  all 
things  confirmed,  and  that  the  plaintiff  have  and  recover  of 
the  defendant  the  said  sum  of  two  hundred  and  eighty-five 
(S285)  dollars,  with  interest  thereon  from  the  sth  day  of  Au- 
gust,  1889,  (the  term  to  which  said  report  was  returned,)  till 
paid,  and  the  costs  of  this  action,  to  be  taxed  by  the  clerk," 
The  defendant  appealed,  relying  in  part  upon  tne  exception 
previously  entered  to  the  ruling  of  Judge  Clark. 

R.  McBrayer,  for  appellee. 

Batchchr  &  Devcreux  and  T.  H.  Cobb,  for  appellant. 

Avery,  J.— In  Hendrick  v.  Carolina  Central  R.Co.,  loi  N. 
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C  617,  it  was  clearly  settled  that  the  bargainee  of  an  original 
landowner,  upon  whose  land  the  Wilmington, 
Charlotte  &  Rutherford  Railroad  Company  had  D«f»»<i««fi 
located  its  line  and  done  a  portion  of  the  grading  J,""'"'~ 
without  laying  the  superstructure  before  the  year  "  ' 
i860,  was  not  barred  of  recovery  in  a  proceeding  instituted 
within  two  years  after  the  completion  of  the  line  over  his  land 
by  the  defendant  company,  which  purchased  the  franchise  of 
tlie  original  company  mating  the  location,  and  succeeded  to 
its  liability  under  its  charter  to  pay  such  damage  as  might  be 
assessed  in  a  proper  proceeding  commenced  by  the  owner 
within  two  years  after  the  road  should  be  tinisned  over  his 
land.  While  it  is  admitted  that  the  action  was  begun  within 
two  years  after  the  portion  of  the  road  located  on  plaintifl's 
land  was  completed,  the  defendant  insists  that  the  plaintiff  is 
estopped  from  claiming  damages  for  said  right,  because  his 
title  was  acquired  in  tne  year  1869,  through  and  under  one 
William  H.  Cabiniss,  who,  being  then  the  ownt-r,  was  one  of 
liie  persons  who  executed  on  the  27th  of  October,  1855,  the 
following  paper :  "  State  oi  North  Carolina,  Cleveland  county. 
This  indenture  witnesseth  that  we,  whose  names  are  hereun- 
to subscribed,  do  hereby  relinquish  to  the  Wilmington,  Char- 
lotte and  Rutherford  Railroad  Company  the  right  of  wav  for 
said  road  through  all  and  every  piece  or  parcel  of  land  re- 
spectively owned  by  us,  severally,  in  the  county  of  Cleveland, 
and  we  do  this  in  consideration  of  the  prospective  advantage 
which  may  accrue  to  us  arising  from  the  road's  location 
through  our  county.  Witness  our  names,  October  2j,  1855. 
Wm.  H.  Cabixiss-  '     The  Carolina  Central  Railroad  Com- 

Siny  succeeded  to  the  rights  of  the  Wilmington,  Charlotte  & 
.uthcrford  Railroad  Company  in  the  year  1873,  and  was  or- 
ganized after  a  foreclosure  sale  in  the  year  1880,  the  facts 
Being  iully  recited  in  Hendrick  t'.  Carolina  Central  R.  Co., 
supra.  Between  the  years  1856  and  i860  the  original  com- 
pany surveyed  its  line  of  road  through  the  land  of  the  plaint- 
iff, then  owned  by  said  Cabmiss,  and  after  excavating  a  deep 
cut,  and  making  a  fill  on  the  premises,  suspended  work. 
Neither  the  Wilmington,  Charlotte  &  Rutherford  Railroad 
Company  nor  the  defendant  company  assumed  any  control 
of  the  right  of  way  on  plaintiff's  land,  nor  caused  any  grad- 
ing or  other  work  of  construction  to  be  done  on  said  land,  or 
on  any  part  of  their  line  between  Shelby  and  Rutherfordton, 
from  the  year  i860  till  the  year  1885,  when  the  work  was  re- 
sumed and  the  grading  finished,  so  that  the  trains  ran  from 
Shelby  to  Rutherfordton  over  the  plaintiff's  land  the  next 
year.  During  this  suspension  of  operations  for  25  years, 
Cabiniss  sold  to  the  plaintiff,  who  had  been  plowing  over  and 
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cultivating;  a  portion  of  the  land,  on  which  the  location  was 
made,  for  about  17  years,  when  the  defendant  entered  upon 

his  premises  and  began  the  work  of  construction 
i^«»(.       afresh.      Passing  over  tfie  question  whether  the 

description  in  the  contract  offered  as  evidence  of 
title  by  the  defendant  was  too  vague  to  be  enforced  alter  it 
was  executed,  or  admitting  for  the  sake  of  argument  that  it 
was  sufficiently  definite,  because  its  location  could  be  made 
certain  by  a  survey,  which  was  contemplated  by  the  parties 
in  entering  into  tlie  agreement,  we  must  still  bear  in  mind 
the  fact  that  the  paper  writing  is  not  a  deed,  because  it  is  not 
sealed,  and  wants  apt  legal  words  to  make  it  an  effectual  con- 
veyance of  an  interest  in  land.  At  the  time  of  its  execution 
it  could  have  been  construed,  in  the  most  favorable  view  for 
the  company,  only  as  an  executory  contract  to  convey  the 
right  of  wav,  whenever  the  road  should  be  located  and  fin- 
ished  over  tlic  land  of  Cabiniss.  5  Am.  &  Eng.  Ency.  Law,  p. 
441,  (pt.  17,)  and  note  3  ;  Avent  v.  Arrington,  105  N.  C.  377, 
The  oniv  consideration  moving  Cabiniss  was  the  benefit  to 

be  derived  from  finishing  and  operating  the  line  of 
EitTMfat  w  railroad  over  his  land.  Under  this  agreement,  en- 
qiir*dbr  tered  into  October  27,  1855,  the  contracting  corpo- 
*"'"■"■'■  ration  marked  out  a  proposed  line  across  nis  land 
in  the  year  1S56,  and  during  the  four  years  immediately  fol- 
lowing made  the  excavations  heretofore  mentioned.  The 
work  of  construction  then  ceased  for  25  years,  during  which 
period  there  was  no  obligation  on  the  part  of  the  Wilmington, 
Charlotte  &  Rutherford  Railroad  Company  to  finish  its  line 
from  Shelby  to  Rutherfordton.  Neither  Cabiniss  nor  his 
grantee.  Beattie,  could  compel  that  company  or  its  successor, 
the  defendant,  to  complete  the  road  over  the  land,  and  im- 
part to  it  thereby  the  enhanced  value  which  it  was  supposed 
would  be  consequent  upon  its  completion.  The  owners  of 
the  land  would  have  been  helpless,  if  during  that  long  period  of 
time  the  line  had  been  diverted  north  or  south  of  that  sur- 
veved  and  partially  graded,  or  if  Shelby  had  become  the 
settled  western  terminus.  If  Cabiniss  and  his  alienee  held 
100  feet  e.-ctending  throu";li  the  land  subject  to  the  right  of 
the  corpor.ition  to  treat  them  as  tenants  at  sufferance  at  the 
option  of  its  managers  for  17  years,  when  would  that  relation 
cease  by  non-user  on  the  part  of  the  company  and  adverse 
occupation  by  the  servient  owner?  It  was  contended  for 
the  defendant  on  the  argument  that  the  facts  in  this  case 
brought  it  within  the  prmciple  decided  in  Carolina  Central 
R.  Co.  V.  McCaskill,  94  N.  C.  746,  25  Am.  &  Eng.  R.  Gas.  83. 
and  therefore  that  upon  the  execution  of  the  paper  writing 
by  Cabiniss,  or  certainly  after  fixing  the  location  oy  a  survey 
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and  partial  completion  of  the  grading  on  his  land,  the  con- 
tracting  company,  and  subsequently  its  successors,  acquired 
an  easement  of  infinite  duration,  and  a  right  in  the  land  that 
could  not  be  barred  by  adverse  possession.  We  cannot  con- 
cede the  correctness  of  this  view  as  an  interpretation  of  the 
Code  or  an  inference  or  deduction  from  the  au-  ,,t,r»«t,. 
thority  relied  upon.  CarQlina  Central  R.  Co.  v.  tioa  or  <:«4*. 
McCaskill,  supra.  It  is  provided  in  section  150  of 
the  Code  that  "no  railroad,  plankroad,  turnpike,  or  canal 
company  shall  be  barred  of  or  presumed  to  have  conveyed 
any  real  estate,  right  of  way,  easement,  leasehold,  or  otner 
interest  in  the  soil,  which  may  have  been  condemned  or  other- 
wise obtained  for  its  use,  as  a  right  of  way,  depot,  station- 
house,  or  place  of  landing,  by  any  statute  01  limitation  or  by 
occupation  of  the  same  by  any  person  whatsoever."    The 

Klaintifi's  land  has  never  been  condemned  and  therefore,  un- 
:ss  the  defendant  company  had  obtained  the  easement  other- 
wise before  he  began  to  cultivate  the  right  of  way,  he  will 
not,  by  reason  of  this  section,  be  deprived  of  whatever  benefit 
might,  in  other  cases,  have  accrued  to  him  from  his  adverse 
possession.  The  word  "obtained"  must  have  been  used  in 
the  sense  of  "secured  "  or  "acquired,"  The  consideration 
of  the  contract  was  by  its  express  terms  the  prospective  ad- 
vantage which  might  accrue  to  the  signers  arising 
from  the  location  through  their  county.  No  bene-  ^t"^^^' 
fit  could  be  derived  by  the  owner  from  the  mere 
act  of  surveying  the  line  across  his  premises,  and  indicating 
it  by  stakes,  nor  even  from  making  excavations  or  fills,  so 
long  as  the  corporations  failed,  as  they  did  for  31  years,  to 
complete  and  equip  the  road  so  as  to  furnish'  him  the  means 
of  shipping  the  produciEs  of  the  soil,  and  of  ready  communi- 
cation with  and  access  to  the  commercial  centers  of  the 
country.  The  location,  in  the  restricted  sense  of  surveying 
and  adopting  the  line,  in  which  engineers  use  it  in  this  country, 
would  not  of  itself  have  been  attended  with  the  slightest  ad- 
vantage to  the  owner.  The  defendant  and  its  predecessors 
failed  for  over  30  years  to  finish  and  for  25  years  to  work 
upon  or  assert  any  dominion  over  the  right  of  way,  and  yet, 
when  it  at  last  reached  the  conclusion  that  the  work  should 
be  completed,  insisted  that  the  courts  should  so  construe 
section  150  of  the  Code  as  to  treat  the  plaintiff  as  its  tenant  at 
sufferance  of  the  track  and  a  strip  of  land  100  feet  on  either  side 
of  it,  which  he  had  been  cultivating  continuously  for  16  years. 
Neither  the  defendant,  nor  those  under  whom  it  claims,  had 
any  title  to  the  easement.  Upon  the  completion  of  the  road 
over  plaintiff's  land  within  a  reasonable  time  the  corporation 
might  have  relied  upon  the  equitable  right  arising  out  of  the 
46  A.  &  E,  R,  tas.— 34 
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agreement  either  in  a  suit  to  compel  the  plaintiff  or  Cabiniss 
to  convey  the  easement,  or  as  a  defense  in  a  proceeding  in- 
stituted by  either  of  them  to  have  the  right  or  way  formally 
condemned  and  the  damages  assessed.  But  the  corporation 
had  not  obtained  the  easement,  and  had  not  given  the  promised 
quid  pro  quo  for  it ;  and,  while  its  managers  were  considering 
the  question  whether  they  could  or  would  ever  give  the  piaint- 
ifT  the  contemplated  advantages  of  a  completed  railroad,  the 

f)]aintiff  was  plowing  over  and  raising  crops  upon  the  very 
and  marked  out  for  the  location  of  the  track,  an  assertion  of 
dominion  over  it  that  was  utterly  inconsistent  with  the  active 
exercise  of  the  defendant's  right  to  the  easement,  by  which 
alone  it  could  perfect  its  title  to  it.     If  the  easement  had  cot 
been  acquired  by  condemnation,  or  otherwise  obtained,  then 
the  statute  (Code,  g  150)  has  no  application,  and  we  may  leave 
its  provisions  nut  of  view  in  determining  the  question  whether 
the  conduct  of  the  parties  was  such  that  the  defendant  would 
be  deemed  to  have  abandoned  or  allowed  to  become  extin- 
guished any  right  growing  out  of  the  execution  of  theagree- 
nient  by  Cabiniss.     In  other  states,  where  corporations  are 
not  protected  by  such  a  statute,  and  m  England,  it 
""*•■""'  seems  to  be  settled  that  whiie  mere  non-user  may 
^  *"*■""■     not  defeat  or  impair  the  rights  of  a  railroad  corpo- 
ration  in  a   located  and  unfinished  or  unoccupied  line,  the 
owner  of  the  fee  may  retain  the  title  (unincumbered  by  t" 
claim  to  an  easement  therein)  to  the  whole  or  any  pari^  ° 
location   by  adverse  .occupancy  for  the  requisite  statute  > 
period,  where  the  conduct  of  the  company  has  been  sucn 
to  indicate  its  intention  to  abandon  the  use  of  the  line  '•  *" 
this  rule  has  prevailed  even  where  the  right  of  wav  has  tje 
condemned,  and  in  some  instances  paid  for,  z  Wood,      j' 
Law,  ^  240;  Norton  v.  London  &  N.  W.  R.  Co.,  13  Ch-  ^j^* 
26S.     The  failure  to  complete  a  road,  and   permitting 
owners  to  use  the  land  upon  which  its  line  is  located  io^      ^ 
prescribed   slatutory  period,   and  for  purposes  inconsis'^^"^ 
with  its  occu'pation  and  use  as  a  railroad,  is  evidence  "'  ,  " 
intention  to  surrender  the  easement,  and  has  been  held  t^  "^ 
an  abandonment  of  it,  because  such  conduct  is  calculated  to 
induce  the  belief  that  the  corporation   does  not  propose  to 
again   assert  its  rights.     Mills,   Em.  Dom.  §  57;  Hook^''^'' 
Utica  &  Minden  Turnpike  Co.,  12  Wend.  371 ;  Locks,  etc,  ^^•■ 
Nashua  &  L.  R.  Co.,  104  Mass.  i  ;  Benedict  v.  Heineberg".  4J 
Vt,    331;   Ang.    Water-Courses,   ^§   252,  252:2;    Jennison  i'- 
Walker,  1 1  Gray,  423  ;  Taylor  v.  Hampton,  4  McCord.  9°' 

The  use  of  the  land  by  plowing  up  and  cultivating  the  very 
portion  of  the  200  feet  of  right  of  way  marked  out  (or  t"^ 
track,  was  utterly  inconsistent  with  its  actual  occupalio"*^ 
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the  roadbed  of  the  defendant  company.  Grain  v.  Fox,  16 
Barb.  187;  Pope  v.  Devereux,  5  Gray,  409.  He 
was  planting  yearly  crops,  that  the  defendant  must  ^^"''".V 
of  necessity  destroy  if  it  should  determine  to  com- 
plete its  line  to  Rutherfordton.  His  claim  that  the  right  to 
the  servitude  has  been  abandoned  and  iost  is  founded  not 
simply  upon  non-user  on  the  part  of  the  defendant,  but  upon 
the  claim  that  this  adverse  occupation  and  use  of  the  land  on 
his  own  part  is  irreconcilable  with  the  acknowledgment  of 
the  right  to  the  easement  in  the  corporation,  and  that  there- 
fore he  is  entitled  to  the  benefit  ot  tlie  bar  of  any  statute  that 
may  apply.  Angell,  supra,  §§  244, 246, 252  ;  Bannon  v.  Angier, 
2  Allen,  i2g.  The  fact  that  the  plaintiff  bought  in 
the  vear  1869,  when  there  had  been  a  cessation  ot  "^',!!I°"r 
the  work  of  construction  for  19  years,  according  to  eJ„we'^ ' 
many  authorities,  made  it  incumbent  on  the  corpo-  tioaiipau. 
ration  claiming  the  easement  to  show  an  intention 
to  resume  control  of  the  right  of  way  within  a  reasonable 
time.  Corning  v.  Gould,  16  Wend.  53 1  ;  Taylor  v.  Hampton, 
supra;  White^  Bank  of  Buffalo  v.  Nichols.  64  N.  Y.  65. 
Where  rights  of  wav  are  actually  condemned,  Lewis,  in  his 
work  on  Ehiinent  Domain,  §  656,  says :  "  The  weight  of  * 
authority  undoubtedly  is  that  in  the  absence  of  statutory  pro- 
visions on  the  question  the  effect  of  proceedings  lor  con- 
demnation is  simply  to  fix  the  price  at  which  the  party  con- 
demning can  take  the  property  sought,  and  that  even  after 
confirmation  or  judgment  tne  purpose  of  taking  the  property 
may  be  abandoned  without  incurring  any  liability  to  pay  the 
damages  awarded."  The  author  states  that  the  doctrine  laid 
down  by  him  is  sustained  in  all  of  the  appellate  courts  of  the 
states  where  the  question  has  arisen  except  those  of  New 
York  and  Nebraska.  Id.  p.  844;  Chicago  v.  Bartian,  80  III. 
482.  An  executory  agreement  to  convey,  founded  upon  the 
consideration  of  completing  a  road  over  the  land,  places  the 
parties  in  relations,  in  some  respects,  similar  to  those  which 
ordinarily  exist  after  condemnation  proceedings,  and  before 
a  corporation  has  elected  to  use  the  easement  and  has  paid 
for  it,  or  incurred  a  liability  to  make  compensation  for  it. 
Where  there  is  neither  a  conveyance  of  the  easement,  nor  an 
executory  contract  in  reference  to  conveying  it,  the  corpora- 
tion does  not  acquire  a  perfect  title  until  it  either  satisfies  the 
judgment  for  damages  for  a  condemned  right  of  way  across 
a  tract  of  land,  or  finishes  its  road  over  it,  or  in  some  way  in- 
curs such  liability  to  pay  the  resulting  damages,  when  as- 
sessed.    Lewis,  supra,  §306. 

Cabiniss  agreed  in  effect  that  the  Wilmington,  Charlotte  & 
Rutherford  Railroad  Company  should  have  the  right  to  the 
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easement  whenever  it  should  give  him  the  advantages  and 
benefit  arising  from  finishing  its  line  over  his  land, 
■•wiaiid  Quf  case  falls  within  the  rule,  which  seems  to  be 
IcSItillrt.**  settled  by  authority,  that  periect  title  to  a  right 
of  way  can  be  acquired  only  (1)  by  a  formal  deed 
of  conveyance  from  the  owner ;  {2)  by  condemnation  and  the 
actual  payment  of  just  compensation  ascertained  in  the  mode 
appointed  by  law ;  (3)  by  the  performance  of  an  act  or  pay- 
ment of  a  sum,  or  by  furnishing  any  consideration  agreed 
upon  in  some  executory  contract  which  a  court  of  equity  will 
enforce  between  the  owner  and  the  corporation  ;  or{4)  where 
the  general  law  or  charter  sanctions  such  a  course  by  com- 
pleting the  road  over  his  land,  and  thereby'  incurring  the  lia- 
bility to  pay  damages  whenever  assessed  on  petition  and  ad- 
judged to  be  due.  Bensley  v.  Mountain  Lake  Water  Co., 
13  Cal.  306 ;  Lewis,  supra,  pp.  404, 405,  §§  306,  656 ;  O'Neill  v. 
Freeholders  of  Hudson,  41  N.  J.  Law,  172;  St.  Louis  &  S.  E. 
R.  Co.  V.  Teters,  68  III.  144. 

The  charter  (Laws  1 854-55,  chap.  225,  §  28)  provides  "  that 
in  the  absence  of  any  contract  or  contracts  in  relation  to  the 
land  through  which  said  road,  or  any  of  its 
^•^j^**"  branches,  may  pass,  signed  by  the  owner  thereof, 
or  his  agent,  or  any  claimant  or  person  in  posses- 
sion thereof,  which  may  be  confirmed  by  the  owner  thereof, 
it  shall  be  presumed  that  the  land  over  which  said  road,  or 
any  of  its  branches,  may  be  constructed,  together  with  a 
space  of  one  hundred  feet  on  each  side  of  the  center  of  said 
road,  has  been  granted  to  said  company  by  the  owner  or  own- 
ers thereof,  antfthe  said  company  shall  have  good  right  and 
title,  and  shall  have,  hold,  and  enjoy  the  same  so  long  as  the 
same  shall  be  used  for  the  purposes  of  said  road,  and  no  long- 
er, unless  the  person  or  persons  owning  the  land  at  the  time 
that  part  of  the  road  which  may  be  on  said  land  was  finished, 
or  those  claiming  under  him,  her,  or  them,  shall  apply  for  an 
assessment  of  the  value  of  said  lands,  as  hereinbefore  directed, 
within  two  years  next  after  that  part  of  said  road  which  may 
be  on  the  said  land  was  finished,"  etc. 

It  appears,  therefore,  that  where  there  is  a  contract  the 
charter  leaves  it  to  be  interpreted,  as  any  other  agreement 
between  the  parties  would  be,  according  to  its 
BiFhutt*  terms.  How,  then,  would  an  agreement  on  the 
""Vit  P*'"'^  °^  ""®  person,  that  he  relinquished  the  right 
htr^MkHB  to  a  private  way  over  his  land  to  an  adjacent  land- 
ii(m>d.  owner,  for  the  consideration  of  getting  a  good  out- 

let for  himself  to  a  neighboring  town,  be  construed 
if  the  partv  proposing  to  construct  the  road  should  grade  a 
portion  of  it  within  5  years,  and  then  desist  for  25  years,  and 
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until  a  grantee  of  his  neighbor  had  plowed  over  the  proposed 
line  of  road,  and  cultivated  the  land  for  i6years?  If,  in  such 
a  case,  the  person  seeking  to  get  the  outlet  would  be  deemed 
to  have  abandoned  his  right  under  the  original  contract,  and 
driven  to  the  necessity  oi  pursuing  the  plan  pointed  out  by 
statute  for  the  condemnation  of  cartways,  then  we  think  that 
in  this  case,  as  between  the  plaintiff  and  the  defendant  com- 
pany.  their  relations  and  rights  would  be  the  same  as  if  no 
paper  had  been  signed  by  Cabiniss  in  1855. 

When  the  plalntifT  bought  the  land  in  i86g,  the  corporation 
had  desisted  from  the  work  of  construction  for  nine  years  be- 
fore, and  during  the  five  years  that  had  then  elapsed 
after  the  close  of  the  war  had  asserted  no  claim  to  ^'[I,''a1"' 
the  right  of  way,  and  had  taken  no  steps  looking 
to  the  completion  of  its  road  over  it.  Its  conduct  had  been 
such  as  to  induce  the  reasonable  belief  in  his  mind  that  their 
claim  had  been  extinguished,  and  that  he  would  take  the  land 
discharged  from  any  right  to  subject  it  to  the  servitude  without 
compensation  by  the  subsequent  completion  of  the  road  over 
it.  The  predecessor  of  the  defendant  had  allowed  an  unrea- 
sonable time  to  elapse  without  evincing  any  intention  to  re- 
sume control  of  the  right  of  waj',  and,  after  the  plaintiff  paid 
his  money  for  land  apparently  subject  to  no  such  right,  it 
would  be  inequitable  to  allow  the  defendant  to  appropriate  his 
land  without  compensation.  Hooker  v.  Utica  &  Minden 
Turnpike  Co.,  12  Wend.  371.  Even  if  mere  non-user  would 
not,  as  between  the  original  parties  to  the  contract,  have  ex- 
tinguished the  right  (which  is  not  admitted),  the  rule  is  dif- 
ferent where  the  land  is  sold  to  a  purchaser  for  value,  who  is 
misled  by  the  conduct  of  the  corporation.  Corning  v.  Gould, 
supra.  It  appears  as  a  fact  agreed  that  the  contract  signed 
by  Cabiniss  was  not  registered  until  the  28th  of  June,  1886, 
while  it  does  not  appear  that  the  plaintiff  had  actual  notice 
that  any  agreement  had  been  entered  into  between  the  Wil- 
mington, Charlotte  &  Rutherford  Railroad  Company  and 
Cabmiss  when  he  purchased.  The  deserted  excavation  was 
not  in  the  actual  possession  of  the  corporation.  The  plaint- 
iff, seeing  the  unfinished  grading  done  upon  the  land,  might 
naturally  infer,  in  the  absence  of  any  record  of  condemnation 
proceedings  or  registration  of  a  conveyance  (if  such  registra- 
tion would  have  been  noticed),  that  Cabiniss  was  awaiting 
the  completion  of  the  road  over  the  land  to  institute  proceed- 
ings for  damages,  and  that  the  right  to  exact  compensation, 
if  the  work  should  be  resumed,  passed  with  the  title  to  the 
land  to  him.  Hendrick  v.  Carolina  Central  R.  Co.,  supra. 
Being  misled  by  the  long  delay  of  said  corporation,  and  hav- 
ing no  actual  notice  of  the  equitable  interest  claimed  by  it, 
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we  think  that  the  plaintiff  took  the  title  free  from  any  right 
growing  out  of  said  contract  to  subject  it  to  the  servitude 
without  compensation  other  than  the  benefit  arising  from 
completing  the  road.     Francis  f.  Love,  3  Jones,  Eq.  321. 

As  we  have  already  stated  that  the  defendant  could  not,  at 
best,  claim  that  he  held  a  deed  of  conveyance   for  the  right 

of  way,  but  only  the  equitable  right  to  demand  a 
•*•'*•*■•*'•  conveyance  upon  the  completion  of  the  road  over 
iMt^*v*uw  ^^^  plaintiff's  land,  he  might,  in  order  to  determine 
(•rkpcriic  his  rights,  have  taken  the  initiative  when  the  por- 
perTonauM.    tioH  of  the  road  on  plaintiff's  land  was  finished,  and 

have  brought  an  action  to  compel  the  plaintiff  to 
convey  the  easement,  or  he  might  have  taken  the  chances  of 
acquiring  the  easement  by  the  laches  of  the  plaintiff  if  the 
latter  failed  to  file  his  petition  within  two  years,  and,  when 
the  latter  instituted  proceedings,  have  set  up  the  contract  as 
a  defense,  as  he  has  done.  But  in  either  event,  whether  the 
corporation  is  the  actor  or  not,  its  claim  is  equivalent  to  a 
prayer  for  the  specific  performance  of  the  contract.  It  is 
well  settled  that  delay  on  the  part  of  a  vendee  or  proposed 
purchaser,  accompanied  by  acts  apparently  inconsistent  with 
the  purpose  of  performing  the  contract,  will,  if  not  waived  by 
the  vendor,  deprive  the  former  of  the  right  to  demand  aspe- 
cific  performance  of  the  contract,  Francis  v.  Love,  3  Jones, 
Eq.  321 ;  Love  v.  Welch, 96  N.  C.  200;  Holden  v.  Furifoy,  12 
S.  E,  Rep.  848  (decided  at  this  term ;)  Mizell  v.  Burnett,  4 
Jones,  (N.  C.}  249.  In  the  case  of  Grain  v.  Fox,  16  Barb.  187, 
it  was  held  tnat  plowing  over  a  right  of  way  was  not  an  act 
inconsistent  with  the  claim  to  the  easement,  and  in  Coming 
V.  Gould,  supra,  that  the  erection  of  a  fence  ac»>ss  it  consti- 
tuted an  adverse  holding.  See,  also.  Pope  v,  Devereux,  5 
Gray,  409.  Kent  says  (volume  3,  552  :)  "  If  the  act  which 
presents  the  servitude  be  incompatible  with  the  nature  or  ex- 
ercise of  it,  and  be  by  the  party  to  whom  the  servitude  is 
done,  it  is  sufficient  to  extinguish  it,  and  when  it  is  extin- 
guished for  a  moment,  it  is  gone  forever."  The  same  princi- 
ple is  laid  down  in  numerous  cases.  Canny  «"■  Andrews,  123 
Mass.  155.  In  the  case  of  Hendrick  r.  Carolina  Central  R,  Co., 
supra,  it  was  held  that  non-user  for  10  years  was  an  abandon- 
ment by  a  railroad  company  of  its  right  of  way.  Homer  v. 
Stillwell,  35  N.  J.  Law,  307  ;  Veghte  v.  Raritan  Water  Power 
Co.,  ig  N.  J.  Eq.  143  ;  Mills,  supra,  %  57,  We  have  not  over- 
looked the  fact  that  the  statute  of  limitations  was  not  running 
from  May,  1861,  till  January  i,  1871.  But  we  forbear  to  pass 
upon  the  effect  of  the  adverse  possession  as  a  bar  to  the  as- 
sertion of  defendant's  claim  under  the  contract,  as  to  point 
out  a  particular  statute  as  applicable,  and  rest  our  decision 
upon  other  grounds. 
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1.  The  cooduct  of  the  company  through  which  defendant 
claims  had  been  such  as  reasonably   to  lead   the 
plaintiff  to  believe,  when  he  bought  in  1869,  that  it  co«i>aiamii. 
had  abandoned  the  purpose  of  completing  the  road. 

2.  The  plaintiff  bought  without  actual  notice  of  the  contract 
with  Cabmiss,  and  the  fact  that  grading  had  been  done  on 
the  land  did  not  preclude  the  idea  that  the  damages  might  be 
assessed  if  it  should  be  completed  under  the  charter. 

3.  If  Cabiniss  were  substituted  as  plaintiff  in  place  of  Beat- 
tie,  or  if  it  appeared  that  the  latter  had  actual  notice  of  the 
contract,  we  tnink  the  courts  should  not,  in  the  wise  and  just 
exercise  of  their  discretionary  power,  enforce  the  agreement 
with  Cabiniss  for  the  benefit  of  the  defendant,  after  so  long 
a  delay  on  the  part  of  the  latter  and  those  through  whom  it 
claims,  in  performing  its  implied  stipulation  to  finish  the  road 
within  a  reasonable  time,  and  when  their  conduct  was  calcu- 
lated to  lead  the  owner  to  believe  that  the  claim  of  an  equi- 
table right  in  his  land  under  the  contract  had  been  abandoned. 

There  is  no  error,  and  the  judgment  must  be  affirmed, 

Abandonmant  of  Right  of  Way.— See  Fernow  v.  Chicago,  etc.  R.  Co. 
(Iowa),  36  Am.  &  Eng.  K.  Cas.  420 ;  Henderson  v.  CeniraT  Passenger  R. 
Co.  (C.  C).  25  Id.  42  ;  Crolley  v.  Minneapolis,  etc.  R.  Co.  (Minn,).  14  /rf. 
47 ;  Chance  v.  East  Texas  R.  Co.  (Teias).  12  Id.  169 ;  Troy  &  Boston  R. 
Co,  V.  Boston,  etc,  R.  Co,  (N,  Y.),  7  W,  49 ,  Central  Iowa  R,  Co.  v.  Moulton 
&  A.  R,  Co.  (Iowa),  10  Id.  138. 


Morgan's  Louisiana  &  Texas  R.  &  S.  S.  Co.  et  at. 

{^Louisiana  Supreme  Court,  July  Term,  rSgo.) 

Donation  of  Right  of  Way — Failure  to  Conttruct  Road — Ravartir.—  In  case 
an  individual  makes  a  gratviitious  donation  of  a  right  of  way  to  an  alleged 
corporation,  under  the  belief  and  written  stipulation  that  a  railroad  is  to 
be  constructed  thereon,  and  from  which  her  other  property  is  to  be  en- 
hanced in  value,  when  in  fact  there  was  no  such  corporation  then  or  after- 
wards in  existence,  and  no  such  railroad  then  or  afterwards  constructed, 
the  act  or  donation  may  be  annulled,  and  the  property  recovered  by  the 

Same.~ln  Casa  Such  Property  Is  Convsyed  to  Another  Corporation  by  the 
donee  it  will  be  bound  by  the  recitals  contained  in  the  deed  of  its  author, 
to  the  effect  that  if  said  road  is  not  built  said  land  is  to  revert  to  the  donor. 

Same— Eftoppal. — Such  an  act  having  been  superinduced  by  the  misrep- 
resentations of  the  donee,  no  estoppel  arises  on  the  act  or  others  o£  con- 
temporaneous date.  The  same  rule  applies  with  equal  force  to  parties  and 
privies. 
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Appeal  from  District  Court,  Parish  of  Iberia. 
Don  Caj^ery,  for  appellanL 
T.  D,  foster,  for  appellees. 

Watkins,  J.— On  the  25th  of  April.  1883,  theplaintiff  do- 
nated to  the  Jeanerette  &  Cypreraort  Railroad  Company,  of 
c*M>uud.  which  George  Whitworth  claimed  to  be  president, 
a  strip  of  land  34  feet  in  width,  extending  through 
her  property,  to  be  used  by  said  companj-  as  a  right  of  way 
for  their  track,  and  other  purposes  connected  with  building 
or  maintaining  their  road.  On  the  12th  of  October  subse- 
quently said  W tjitworth,  as  president,  transferred  all  of  the 
rights  of  the  Jeanerette  &  Cypremort  Company  under  said 
donation  to  the  Morgan  Company,  and  the  latter  commenced, 
soon  afterwards,  to  excavate,  and  build  a  switch  thereon. 
Soon  afterwards  this  suit  was  brought  for  the  purpose  of  an- 
nulling said  donation  and  sale,  on  the  ground  that  at  the  time 
of  the  execution  of  the  donation  of  the  right  of  way  she  was 
under  the  impression  and  by  said  Whitworth  had  been  led 
to  believe  that  the  Jeanerette  &  Cypremort  Railroad  Com- 
pany was  a  duly  organized  and  existing  corporation,  when  in 
point  of  fact  there  was  no  such  corporation  in  existence  at 
that  time  or  since.  .  She  prays  judgment  revoking  and  an- 
nulling said  donation  and  sale ;  that  she  be  restored  to  the 
possession  of  the  property  ;  that  the  defendants  be  sentenced 
to  remove  therefrom  all  of  the  constructions  and  works  there- 
on erected  ;  that  they  be  decreed  to  be  co-trespassers  on  her 
property,  and,  as  such,  condemned  to  pay  her  $3,250  as  dam- 
ages for  their  trespass  and  wrongful  entry,  and  $10  per  day 
during  their  continued  wrongful  occupancy,  subsequent  to 
the  8th  of  November,  1883,  when  suit  was  filed.  The  princi- 
pal defense  of  the  Morgan  Company  is  an  estoppel  grounded 
on  the  allegation  that  had  plaintiff  not  dealt  with  the  Jeaner- 
ette  &  Cypremort  Company,  granting  it  the  right  of  way, 
the  work  complained  of  would  not  have  been  done,  which  it 
values  at  Sl.oooand  demands  judgment  in  reconvention  against 
the  plaintiff,  and  calls  in  warranty  both  Whitworth  and  the 
Jeanerette  &  Cypremort  Company,  and  demands  like  judg- 
ment against  them  as  shall  be  rendered  against  it  in  limine. 
The  defendants  and  warrantor,  Whitworth,  tendered  a  vari- 
ety of  dilatory  pleas,  none  of  which  are  insisted  upon  here, 
and  finally  pleaded  first,  estoppel,  on  the  ground  that  the 
plaintiff  had  spld,  without  solicitation,  town  lots  to  the  Jean- 
erette &  Cypremort  Company,  and  had  thereby  gained  cer- 
tain advantages,  and  in  each  deed-of  conveyance  nad  recog- 
nized that  company's  corporate  existence.  He  also  pleaded 
that  plaintiff  had  stood  by  and  seen  the  work  performed  by 
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the  Morgan  Company,  and  thus  sanctioned  it;  and  has  since 
claimed  it.  The  alleged  Jeanerette  &  Cypremort  Company 
is  in  court  on  similar  pleas  and  issues.  Subsequentlj'  Whit- 
worth  personally  and  as  president  pleaded  a  general  denial, 
and  set  up  the  aforementioned  contracts,  and  alleged  that 
plaintiff  sold  the  right  of  way  to  induce  the  company  to  pur- 
chase said  lots,  and  deny  any  and  all  damages.  The  judg- 
ment rendered  in  the  premises  annulled  the  acts  referred  to 
touching  the  right  of  way,  and  declared  the  strip  of  land  do- 
nated to  belong  to  the  plaintiff  on  the  ground  that  the  Jean- 
erette &  Cypremort  Company  had  never  been  incorporated, 
ordered  the  Morgan  Company  to  vacate  the  premises,  and 
restore  same  to  the  plaintifl ;  and  condemned  Whitworth  per- 
sonally  and  the  Morgan  Company  in  soHdo  to  pay  plaintiff 
the  sum  of  $500  as  damages  and  $50  per  anuum  from  the  8th 
of  November,  1883,  until  the  property  is  surrendered  into 
plaintiff's  possession.  There  was  judgment  in  (avor  of  the 
Morgan  Company  on  its  call  in  warranty.  Each  of  the  de- 
fendants have  appealed. 

There  is  no  claim  made  in  any  of  the  defendant's  answers 
or  proof  adduced  on  the  trial  to  the  effect  that  there  ever 
was  such  a  corporation  in  existence  as  the  Jeaner- 
ette &  Cypremort  Railroad  Company.  The  main  emopimi 
reliance  of  all  the  defendants  is  on  the  estoppels  puiuwa"* 
urged  against  the  plaintiff.  But  the  evidence  con-  aiaiiiDg. 
clusively  proves  that  in  executing  the  acts  of 
donations  and  sales  aforesaid  (and  tTiey  are  ail  of  contempo. 
raneous  dates,  or  very  nearly  so)  she  was  by  -Whitworth  er- 
roneously induced  to  believe  that  the  company  was  duly  in- 
corporated and  organized,  and  that  he  was  its  president,  he 
well  knowing  that  such  was  not  the  case.  It  is  also  in  evi- 
dence that  the  plaintiff  would  not  have  made  the  donation  if 
she  had  known  the  truth,  as  her  inducement  to  make  the 
grant  was  the  building  of  the  road.  As  the  company  had  no 
existence,  certainly  the  president — or  the  person  alleging 
himself  to  be  such — cannot  avail  himself  of  his  own  misrepre- 
sentations to  defeat  the  plaintiff's  action,  or  employ  the  fruits 
thereof  as  an  estoppel  against  her  demand  for  restitution  of 
the  property.  Bigelow,  Estop,  p.  225,  As,  in  favor  of  one 
who  knew  the  truth,  an  estoppel  is  unavailing.  Watkins  v. 
Cawthon,  33  La.  Ann.  1194;  Stockmeyer  v.  Ocrtling,  38  La. 
Ann.  102  ;  Succession  of  Harris,  39  La.  Ann.  443,  The  proof 
further  shows  that  the  plaintiff  did  not  remain  silent,  but, 
shortly  after  the  Morgan  Company  began  work,  she  entered 
a  formal  protest,  and,  it  ntit  being  heeded,  she  entered  suit, 
the  citation  being  served  a  few  days  subsequently  to  the 
transfer.     The  two  sales  that  plaintiff  made  to  the  Jeanerette 
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&  Cypremort  Company  were  executed  under  the  effect  of 
the  same  misrepresentations  as  the  donation  of  the  right  of 
way,  and  are  governed  by  the  same  rule  of  interpretation  as 
it  is.     The  Morgan  Company  occupies  just  the  same  situation 

as  Whitworth  did  :  for  in  the  deed  granting  to  the 
Miht  attt-  Jeanerette  &  Cypremort  Company  the  right  of  way 
iioB.*"''""^     the  following  recital  occurs,  viz.:  "  Whereas,  the 

Jeanerette  and  Cypremort  Railroad  Company  *  * 
are  about  commencing  the  construction  of  a  railroad  from 
Jeanerette  to  Week's  Island,  *  •  *  and  the  said  road  is 
to  pass  through  m)^  property,  and  it  is  believed  [that]  it  will 
increase  its  value,  in  consicie ration  thereof,  and  of  tne  pay- 
ment to  me  of  one  dollar,  *  *  *  l  hereby  sell,  transfer," 
etc.  And  it  concludes  thus,  viz.:  "  If  said  road  is  not  built, 
said  land  is  to  revert  to  me."  It  was  this  title  that  the  alleged 
president  of  the  Jeanerette  &  Cypremort  Company  assumed 
to  convey  to  the  Morgan  Company,  without  first  perfecting 
its  organization,  or  domg  any  act  looking  to  the  construction 
of  the  contemplated  railroaa.  which  the  plaintiff  expected  to 
improve  the  value  of  her  remaining  property.  The  Morgan 
Company  is  held  bound  to  know  the  recitals  contained  in  the 
written  title  of  its  author.  _  In  disregard  of  them  it  went  to 
work  immediately  after  it  had  taken  title,  notwithstanding 
its  author's  obligation  to  build  a  railroad  from  Jeanerette  to 
Week's  Island,  and  commenced  the  building  of  a  switch  on 
the  right  of  way.  The  acts  and  deeds  of  the  plaintiff  to  the 
vendor  of  the  Slorgan  Company  cannot  any  more  avail  the 
latter  than  the  former.  All  tne  defendants  possessed  full 
knowledge  of  all  the  facts,  and  none  of  them  were  deceived 
or  injured  or  induced  to  alter  their  previous  positions  on  ac- 
count of  them.  Not  only  does  the  proof  show  that  no  at- 
tempt  was  ever  made  to  build  the  railroad,  but  it  shows  also 

that  110  charter -was  ever  signed,  no  organization 
toBU^nir"    ^^^'^  effected,  and  no  part  of  the  capital  stock  paid 

in.  It  is  a  self-evident  proposition  that  a  (Contract 
cannot  be  made  with  a  corporation  which  has  no  existence 
at  the  time.  Mnr.  Priv.  Corp.  §§  137,  139.  Not  only  was 
such  the  condition  of  things  in  1883,  when  the  acts  in  ques- 
tion  were  executed,  but  it  continued  to  exist  up  to  and  inclu- 
sive of  the  vear  1889,  when  the  trial  of  this  cause  occurred. 
No  railroad  has  yet  been  commenced,  and  no  corporation 
has  yet  been  organized.  Hence  the  Morgan  Company  ac- 
quired no  title  or  right  of  use,  except  such  as  were  suoiect 
to  and  subordinated  by  the  express  terms  of  the  original 
grant ;  and  the  judgment  decreeing  plaintiff's  ownership  and 
right  to  possession  is  manifestly  correct.  The  preceding 
statement  demonstrates  the  correctness  of    the  judgment 
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against  Whitworth  personally ;  for  inasmuch  as  he  did  not 
represent  the  corporation  which  he  assumed  to  represent, 
his  act  bound  him  in  his  individual  capacity.  He  bound  him- 
selE,  personally  by  attempting  to  personate  a  non-existent  cor- 
poration. But  we  do  not  regard  the  proof  sufficient  to  sus- 
tain the  damages  that  are  awarded  the  plaintiff  in  o««»f*ii. 
the  judgment  appealed  from.  The  Morgan  Com- 
pany has  dismantled  its  switch  and  sidings,  and  seems  to  have 
used  an  honest  efTort  to  restore  the  status  quo.  The  only  dam- 
age plaintiff  appears  to  have  suffered  is  from  a  few  slight  e.v- 
cavations  on  her  land,  for  a  distance  of  about  100  yaras,  and 
we  think  $250  would  be  an  ample  sum  to  remunerate  her  for 
any  loss  she  may  have  sustained  on  that  account,  and  to  that 
amount  ths  judgment  should  be  reduced  and  affirmed.  It  is 
therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  amended,  by  reducing  the  amount  of  damages  to 
$250.  and  that,  as  thus  amended,  same  be  affirmed,  the  plainU 
iff  and  appellee  to  be  taxed  with  the  cost  of  appeal. 

Breaux,  J.,  recused,  as  having  been  of  counseL 


Erie  &  Niagara  R.  Co. 


Rousseau  et  al. 

(77  Ontario  Appeal,  4S3.) 

TKIa  Against  Ridlway  by  Advsrja  PoMeision.— A  title  by  adverse  possession 
may  be  acquired  as  against  a  railway  company  to  lands  originally  obtained 
by  them  (or  railway  purposes. 

This  was  an  appeal  from  the  judgment  of  Falconbridge,  J. 

The  action  was  brought  by  the  plaintiffs  to  recover  posses- 
sion of  certain  lands  in  the  town  of  Niagara  to  which  the  de- 
fendants claimed  title  by  virtue  of  the  statute  of  limitations. 

The  lands  in  question  were  conveyed  to  the  plaintiffs  by 
the  Bank  of  Upper  Canada,  who  were  the  grantees  from  the 
Crown,  on  the  igth  of  March,  1866,  and  the  plaintiffs  re-con- 
veyed them  to  the  bank  by  way  of  mortgage  to  secure  a  bal- 
ance of  purchase  money.  The  mortgage  not  being  paid,  the 
trustees  of  the  bank,  in  whom  in  consequence  of  the  failure  of 
the  bank  the  mortgaged  property  had  become  vested,  brought 
an  action  for  the  recovery  of  the  lands,  and  the  plaintiffs  also 
brouo^ht  an  action  againstthe  trustees  (presumably  for  redemp- 
tion though  this  was  not  shown  in  evidence)  in  which  a  decree 
was  made  by  consent  on  the  15th  of  September,  1869,  vesting 
lands  in  question  in  certain  persons  and  the  trustees  of  the 
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bank,  and  directing  these  persons  and  the  trustees  of  the  bank 
to  execute  to  the  present  plaintiffs  a  lease  in  perpetuity  at  a 
nominal  rental  of  so  much  of  the  lands  and  premises  in  ques- 
tion  in  that  action  as  were  then  actually  used  and  enjoyed  by 
the  present  plaintiffs  for  railway  purposes,  the  description  in- 
cluding the  land  in  question  in  the  present  action.  It  was 
not  shown  that  any  lease  had  been  executed  in  pursuance  of 
this  decree,  and  it  was  admitted  that  the  defendants  and  their 
predecessors  in  title  had  been  in  actual  and  exclusive  posses- 
sion of  the  land  in  question  for  more  than  twelve  years  before 
the  commencement  of  the  action.  * 

The  action  came  on  fur  trial  before  MacMahon,  J,,  at  St. 
Catharines  on  the  15th  of  October,  i8S8,  when  an  order  was 
made,  by  consent,  referring  the  action  and  all  questions  therein 
to  SenKLER,  Co.  J.,  of  the  county  of  Lincoln,  who  subse- 
quently made  a  report  in  favor  of  the  defendants,  and  an  ap- 
peal by  the  plaintiffs  from  this  report  was  dismissed  by  Fai, 
CO.VBKIUGE,  J. 

N.  Symons,  for  the  appellants. 

H.  H.  Collier,  for  the  respondents. 

OSLER,  J.  A. — It  was  not  shown  that  any  lease  had  been  ex- 
ecuted in  pursuance  of  the  decree,  but  it  may  be  assumed  in 
the  pfcaintiffs'  favor  that  they  have  an  equitable 
""lulu*  ''*'^  *-^  ?Mc\\  an  interest  as  would  have  been  con- 
tui».  ferred  upon  them  by  such  an  instrument  as  is  men- 

tioned in  the  decree.  That  at  all  events  is  what 
thev  rely  upon. 

Their  first  contention  is  that  they  acquired  under  the  decree 
an  easement  only,  over  the  land  in  question,  of  which  the  pos- 
session has  not  been  enjoyed  by  the  defendants  for 
w'li'.'"'"'  aperiod  longenough  todeprivethem  of  it.  If  this 
*"*""  "  contention  was  well  founded  it  would  be  destructive 
of  the  action,  which  is  to  recover  the  land,  not  to  restrain  the 
defendants  from  interfering  with  theeasement.  I  agree  how- 
ever with  the  learned  referee,  that  to  whatever  the  plaintiffs 
resort  as  the  root  of  their  title,  whether  it  be  the  conveyance 
from  the  grantees  of  the  Crown  (the  Bank  of  Upper  Ca'nada) 
or  the  decree,  it  is  the  land  itself  which  was  conveyed  and 
granted,  and  not  a  mere  easement  over  it. 

Next  they  say  that  the  defendants  cannot  acquire  a  title  by 
the  Statute  of  Limitations  because  the  plaintiffs  are  merely 
lessees,  or  owners  of  the  land  lor  railway  purposes, 
"""•P"-  and  that  as  well  by  limitation  of  their  statutory 
muun-  powers  as  by  the  terms  of  the  lease  as  defined  by 
coBtentin.  the  decree  they  would  be  unable  to  alienate  the 
land  for  other  purposes,  or  to  execute  a  conveyance 
which  would  vest  any  title  in  the  defendants. 
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The  plaintiffs  referred  to  the  act  of  incorporation  of  the 
Erie  and  Ontario  Railway  Company,  5  Wm,  IV.  chap.  19,  as 
containing  their  charter  powers,  but  as  that  com. 
pany  afterwards  and  before  the  year  1866,  appears  ™','iIi'o1fc 
to  have  been  "  vested  in  and  incorporated  with"  the 
Erie  and  Niagara  Railway  Company,  formerly  the  Fort  Erie 
Railway  Company,  under  the  27  Vic.  chap.  59,  we  must  look 
at  the  provisions  of  the  latter  act  to  ascertain  the  plaintiffs' 
powers,  and  amone  other  clauses  of  the  Railway  Clauses  Act, 
C.  S.  C.  chap.  66,  wliich  are  incorporated  with  and  made  part 
of  the  Act  by  §  17  is  §  9  (2),  which  empowers  the  railway  com- 
pany to  purchase,  hold,  and  take  lands  necessary  to  the  con- 
struction, maintenance,  accommodation,  and  use  of  the  railway, 
and  also  to  alienate,  sell,  and  dispose  of  the  same.  Even  under 
the  Act  which  incorporated  the  Erie  and  Ontario  Company, 
that  company  are  by  the  first  section  declared  capable,  not 
only  of  purchasing  and  holding  any  estate,  etc.,  for  the  use  of 
the  company,  but  also,  of  letting,  selling  and  otherwise  de- 
parting therewith  for  the  benefit  and  on  account  of  the  com- 
pany from  time  to  time  as  they  shall  deem  necessary  and  ex- 
pedient. But  as  I  have  said  the  plaintiffs"  powers  at  the  date 
of  the  transactions  in  question  seem  to  have  been  the  (possibly) 
more  extensive  ones  conferred  by  the  Act  27  Vic.  chap.  59. 

It  is  an  entire  misapprehension  of  the  terms  of  the  decree, 
and  the  lease  thereby  directed  to  be  executed,  to  suppose  that 
it  contains  (as  argued)  a  limitation  of  the  purposes 
for  which  the  land  is  granted.     The  words  "for     "Forraii- 
railway  purposes  proper"  are  merely  part  of  the     IJii^,^"'j„, 
description  of  the  property  granted,  /.  e.,  so   much     urBtd. 
of  the  land  now  actually  used  by  the  Erie  and  On- 
tario Railway  "  for  railway  purposes  proper,"  that  is  to  say, 
etc. 

There  is  no  evidence  that  the  land  in  question  is  part  of 
the  permanent  way  (if  that  would  have  made  any  ditlerence), 
or  essential  to  the  use  and  enjoyment  of  the  railway 
as  a  public  concern.     Probably  as  a  matter  of  con-    ^,'1,'^**' 
venience  or  even  profit  it  would  be  useful  to  the    nji,,,. 
company,  and  they  may  have  to  acquire  it  again. 
But  I   see  no  reason  for  believing  that  they  could  not  have 
sold  it  or  leased  it  if  they  had  desired  to  do  so,  and  that  being 
the  case  I  think  they  were  liable  to  lose  it  by  the  operation 
of  the  Statute  of  Limitations  if  they  permitted  or  overlooked 
the  defendants'  occupation  for  the  necessary  period.     The 
case  really  falls  within  the  express  words  of  the  fourth  section 
of  the  Real  Property  Limitation  Act,  R.  S.  0.(1887)  chap.  iii. 
There  are  no  words  in  the  defendants'  charter  to  control  the 
operation  of  that  Act,  and  in  Bobbett  v.  South  Eastern  R.  Co,, 
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9  Q.  B.  D.  424,  it  was  held  by  Denman,  J.,  that  the  mere  fact 
that  land  of  a  railway  company  is  required  for  the  purposes 
of  their  undertaking,  and  is  not  superfluous  land,  does  not  pre- 
vent an  occupier  who  has  had  exclusive  adverse  possession 
for  twelve  years  from  becoming  thereby  entitled  to  the  land 
under  the  Statute  of  Limitations.  No  doubt  the  case  did  not 
in  the  end  turn  upon  that  point,  but  it  was  very  carefully 
considered  by  the  learned  judge,  and  the  plaintiBs  have  not 
in  my  opinion  succeeded  in  showing  that  he  was  wrong. 

I  refer  also  to  Norton  v.  London  and  North  Western  R,  Co., 
13  Ch.  D.  268. 

The  right  of  the  reversionerat  the  termination  of  the  lease 
in  perpetuity  is  not  a  matter  which  either  of  the  parties  need 
greatly  concern  themselves  with  at  present.  As  regards  the 
plaintiffs'  interest  in  the  land  I  think  it  is  gone,  and  the  appeal 
should  therefore  be  dismissed.  The  reasons  of  appeal  sug- 
gest that  the  Limitation  Act  is  ultra  vires  the  Provincial  Leg- 
islature as  regards  the  plaintiffs.  I  only  refer  to  this  to  say 
that  the  point  was  not  argued,  and  calls  for  no  observations. 

TitI*  Agsinit  Railway  Company  by  Advaria  PoMeulon. — See  note  43  Am. 
&  Eng.  R.  Cas.  577 ;  Fisher  v.  New  York,  etc.,  R.  Co,  (Mass.).  17  Id.  80: 
FItdibun;  R.  Co,  V.  Page  (Mass,),  j  fd.&6;  Carolina  Central  R.  Co,  v.  Mc- 
Caskill  (N.  Car.),  25/^.  83;  Smith  v.  New  York,  etc.  R,  Co.  (Mass.),25M 
205  ;  Canada  Southern  R.  Co,  v.  Lewis  (Ont.),  20  Id.  ig6. 

Rightof  Way  by  Preicription  Over  Land  Acquired  by  Railroad  From  Stater— 
In  Pennsylvania  R,  Co,  v.  Borough  of  Frceport,  138  Pa.  St.  gr.the  supreme 
court  of  Pennsylvania  atfirmed  a  judgment  of  the  lower  court  awarding  a 
preliminary  injunction  on  a  bill  filed  by  a  railroad  company  against  a  bor- 
ough and  Its  officers,  to  restram  defendants  from  interfering  with  the  lay- 
ing of  a  second  track  upon  land  acquired  by  the  plaintiff  company's  lessor 
from  the  commonwealth,  but  which  had  been  permissivcly  used  as  a  pas- 
sage way  by  the  public  for  more  than  twenty-one  years.  The  court  said  ; 
"  U  would  be  unreasonable  to  hold  that  the  mere  non-user  of  a  part  of  a 
railroad  location,  side  by  side  with  the  part  in  actual  continuous  use,  and 
embraced  in  the  original  grant,  would  revert  to  the  public  simply  because 
the  public  had  enjoyed  a  permissive,  not  a  hostile,  use  of  this  contiguous 
eround.  We  think  the  construction  of  a  track  or  tracks  upon  a  part  of  the 
location  throughout  its  length  is  the  best  assertion  of  right  to  the  entire 
width  that  could,  in  the  nature  of  railroad  construction  and  operation,  be 
demanded.  By  the  side  of  every  railroad  track  extending  throughout  the 
country,  beaten  paths  may  everywhere  be  found  daily  used  and  traveled 
upon  by  the  public,  and  enjoyed  as  the  eaiiest  and  most  convenient  thor- 
oughfare ;  for  such  in  reality  they  become.  And  yet  the  thought  is  never 
entertained  that  the  public,  by  the  most  constant  and  continuous  use  of 
such  ground,  acquires  an  indefeasible  title  to  it.  The  reason  is  palpable. 
The  presence  of  the  railroad  tracks  constantly  in  use  is  .the  defiant  badge 
of  ownership.  It  is  the  only  practical  assertion  of  title  that  can  be  made. 
The  rule  does  not  differ,  because  the  location  of  a  road  is  through  a  more 
populous  district,  in  this  case  through  a  borough,  whose  citizens  have 
availed  themselves  of  the  convenience  of  using  the  ground  along  the  rail- 
road track  notwithstanding  the  railroad  ties  and  rails  of  the  company  may 
not  have  spanned  and  bound  literally  with  an  iron  grasp  from  one  side  to 
the  other,  its  authorized  domain." 
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Chicago,  Milwaukee  &  St.  Paul  R.  Co. 

{Minnesota  Supreme  Court,  June  11,  iSpi.) 

Dan&tlon  of  Land  to  Railway— Re lervati on  on  Town  Plat— On  the  town 

plat  of  the  town  of  Wells  was  left,  undivided  into  Iota,  a  strip  of  land  on 
which  were  the  words,  ■'  Reserved  for  right  o£  way,  line  of  S.  M.  R.  R." 
JjM,  that  this  was  not,  under  Gen.  St.  187S,  chap.  29,  §  5,  a  donation  of  the 
land  to  the  railroad  company.  Following  Commissioners  of  Hennepin 
County  T.  Daylon,  17  Minn.  260. 

Dedication  of  Land  to  Railway  Company.^A  common-law  dedication  of 
land  cannot  be  made  to  a  railroad  company  for  public  use  for  railroad 
purposes. 

Reformation  of  Deed — Partiesi — A  deed  conveying  real  estate  cannot  be 
reformed  in  an  action  to  which  the  owners  are  not  parties. 

Oral  Agreement  to  Convey— Recovery  of  Real  Estate. — An  oral  agreement 
to  convey  real  estate,  where  acts  of  part  performance  are  not  done  pursu- 
ant to  and  relying  upon  it,  will  not  prevent  a  recovery  of  the  real  estate 
by  the  owner. 

Ejectment  against  Railroad  Company. — An  owner  upon  whose  land  a  rail- 
road company  has,  without  making  compensation  or  acquiring  the  right 
in  any  other  way,  eonstructed  its  railroad,  and  whether  it  did  so  with  or 
without  his  acquiescence,  and  whether  it  did  so  before  or  after  the  passage 
■0/  Gen.  St.  1878,  chap.  34,  §  33,  may  bnng  ejectment  to  recover  the  land. 

Same — License  to  Enter — Damages.^ Defendant  entered  upon  land  by 
license  of  the  owner,  which  was  revoked  by  his  death,  but  defendant  still 
retained  the  possession.  Hdii.  proper  to  allow  as  damages  the  mesne 
profits  from  the  time  of  the  death. 

Appeal  from  District  Court,  Faribault  County. 
Andrew  C.  Dunn,  for  appellant. 
Eller  &  Haw,  for  respondent. 

GiLFILLAN,  C.  J. — There  are  two  principal  questions  in  the 
case — First.  Was  there  a  statutory  donation  or  grant  of  the 
land  in  controversy  to  the  defendant  by  Clark  W. 
Thompson,  by  means  of  the  plat  of  the  town  of  '*'*"'['A* 
Wells?  Second.  May  a  railroad  corporation  ac-  ""***" 
quire  an  easement  in  lands  by  a  common-law  dedication  of  it 
to  public  use  for  railroad  purposes?  For,  if  the  second  ques- 
tion be  answered  in  the  affirmative,  there  can  be  no  doubt  of 
the  defendant's  title,  as  the  facts  found  are  sufficient  to  estab- 
lish a  dedication. 

The  first  of  these  questions  is  really  covered  by  the  deci- 
sion in  Commissioners  of  Hennepin  County  v.  Dayton,  17 
Minn.'  260.     The  statutes  (Gen.  St.  1878,  chap.  39,  §  5)  pro- 
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vides  that, "  when  the  plat  is  made  out,  certified,  acknowl- 
edged, and  recorded  as  required  by  this  chapter, 
■I'l'JarpUt  fi^^O'  donation  or  grant  to  the  public,  or  any  indi- 
vidual,  religious  society,  or  to  any  corporation  or 
body  politic,  marked  or  noted  as  such  on  said  plat,  shall  be 
deemed,  in  law  and  equity,  a  sufficient  conveyance  to  vest  the 
fee-simple  of  all  such  parcels  of  land  as  therein  expressed,"  etc. 
Such  a  donation  or  grant  must  be  evidenced  wholly  by  the 
plat.  It  cannot  rest  partly  upon  the  plat  and  partly  in  parol, 
any  more  than  can  a  conveyance  by  deed.  The  intent  to  do- 
nate or  grant  must  appear  from  the  plat  itself.  In  the  case 
referred  to,  there  was,  upon  the  plat  of  the  town  of  Minne- 
apolis, a  block  not  divided  into  lots,  on  and  across  Avhich 
were  placed  the  words  "County  Block."  The  court  held 
the  intent  to  donate  to  the  county  not  to  be  sufficiently  indi- 
cated, and  said  of  those  words :  "  They  might  furnish  ground 
for  a  conjecture  that  the  proprietors  had  either  given  or 
granted  the  block  to  Hennepin  county,  or  that  they  had  re- 
served it  with  the  design  of  giving  it  to  the  county  at  some 
future  time.  But  there  must  be  more  than  a  ground  for  any 
conjecture,  even  if  it  were  not  in  the  alternative.  The  dona- 
tion or  grant  must  be  marked  or  noted  as  a  donation  or 
grant.  There  must  be  some  marking  or  note  upon  the  plat, 
clearly  expressing,  in  some  way,  that  a  designated  piece  of 
land  is  given  or  granted  to  a  designated  owner  or  grantee." 
So  in  this  case  the  words  marked  on  the  strip  of  which  the 
land  in  controversy  is  a  part,  "  Reserved  for  right  of  way, 
line  of  S.  M.  R.  R  ,"  might  furnish  ground  for  conjecture 
that  the  owner  had  given,  or  intended  in  the  future  to  give, 
the  strip  to  the  railroad  company ;  but.  they  do  not  clearly 
express  that  the  land  is  thereby  and  then  donated  or  granted 
to  the  company.  If  we  are  to  suppose  that  the  owner  used 
words  in  their  legal  sense,  then  the  word  "  reserved  "  would 
express  an  intent  on  the  part  of  the  owner  to  hold  the  land 
to  himself,  rather  than,  at  present,  to  part  with  it.  If  he  in- 
tended to  withhold  the  land,  it  is  immaterial,  so  far  as  a  stat- 
utory donation  or  grant  is  concerned,  what  purpose  he  in- 
tended eventually  to  make  of  it. 

It  is  remarkable  that  there  are  so  few  decisions  touching 
in  any  way  the  capacity  of  a  railroad  company  to  receive  a 
common-law  dedication  of  land  for  tlie  purpose  of 
CiiwtitT  or  a  railway.  The  appellant  refers  us  to  1  Kor.  R.  R. 
«uVdfi^  p.  322,  where  the  author  assumes  that  such  dedi- 
uoDoriibd.  cation  may  be  made,  and  to  Daniels  7'.  Chicago  & 
N.  W.  R.  Co.,  35  Iowa,  130;  Texas  &  New  Orleans 
R.  Co.  V.  Sutor,  56  Tex.  496,  1 1  Am.  &  Eng.  R.  Cas.  506 ;  and 
Morgan  V.  Chicago  &  A.  R.  Co.,  96  U.  S.  716,— in  which  the 
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same  thing  seems  to  have  been  assumed,  though  in  none  of 
them  is  there  anything  to  indicate  that  the  question  was 
raised.  In  Todd  v.  Pittsburg,  Ft.  W.  &  C.  R.  Co.,  19  Ohio 
St.  514,  referred  to  by  the  respondent,  the  court  held  direct- 
ly that  a  railroad  company  cannot  acquire  title  to  land  by 
dedication. 

The  appellant  argues  that,  whenever  ftie  right  of  eminent 
domain  may  be  exercised  to  appropriate  private  property 
to  pubHc  use,  the  property,  or  an  easement  in  it,  may  pass 
by  common-law  dedication;  and  therefore,  as  lands  for  the 
use  of  a  railroad  company  may  be  appropriated  under  the 
right  of  eminent  domain,  such  a  dedication  may  be  made  to 
a  railroad  company.  It  is  not  true,  however,  that  a  public 
use,  which  will  justify  taking  private  property  under  the 
right  of  eminent  domain,  will  in  all  cases  sustain  a  dedication 
to  public  use.  Private  property  may,  under  the  right  of 
eminent  domain,  be  appropriated  for  mill-dams,  {Miller  v. 
Troost,  14  Minn.  365  ;)  ior  the  maintenance  and  operation  of 
booms  on  rivers  navigable  for  logs,  (Cotton  ;-.  Mississippi  & 
Rum  River  Boom  Co,  22  Minn.  372  ;)  for  constructing  water- 
works  for  a  particular  town,  (Inhabitants  of  Wayland  i/.  Mid- 
dlesex, 4  Gray.  500 ;)  for  a  district  school,  (Williams  v.  School- 
Dist.,  33  Vt.  271 ;  Board  of  Education  of  Tp.44  v.  Hackmann, 
48  Mo.  243;)  and  undoubtedly  for  many  such  purposes,  as 
for  fire-engine  houses  in  cities  and  towns.  But  it  would  be 
extending  the  doctrine  of  dedication  beyond  anything  yet 
suggested  in  the  books  to  hold  that  the  title  or  right  to  the 
property  or  easement  could  thereby  pass  to  and  vest  in  the 
owner  of  the  dam  or  mill,  the  boom  company,  the  town  con- 
structing the  waterworks  oi*  engine  house,  or  school  district 
erecting  the  schoolhouse.  The  rule  that  a  right  in  the  pub- 
lic to  use  the  land  of  an  individual  may  be  vested  by  dedica- 
tion,  by  acts  in  pais,  when  such  a  right  can  vest  in  an  indi- 
vidual only  by  grant,  is  anomalous,  and  grows  out  of  the 
necessity  of  tne  case,  and  has  been  accounted   for  on  the 

f round  that  there  is  no  grantee  in  esse  capable  of  taking. 
he  origin  of  the  doctrine  of  dedication  has  sometimes  been 
ascriben  to  Lade  v.  Shepherd,  2  Strange,  1004,  decided  about 
150  years  ago.  That  is  the  earliest  case  in  which  we  find 
the  word  "dedication"  used,  and  in  which  some  of  the  req- 
uisites of  a  dedication  are  suggested.  But,  though  it  has 
been  greatly  developed  and  modified  since  that  time,  to  meet 
the  altered  conditions  of  public  needs,  the  doctrine  had  its 
roots  in  the  common  law  for  centuries  before  that  case.  The 
public  right,  however,  was  not  described  as  held  by  dedica- 
tion, but  by  custom.  As  to  the  rights  of  the  public,  some 
requisites  of  a  good  custom  are  not  retained  in  the  law  o{ 
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dedication,  most  notably  that  in  relation  to  the  time  or  dura- 
tion o(  the  public  uses.  Others  are,  a  custom  to  take  a  prof- 
it out  of  the  land  of  another  to  use  it  for  purposes  of  profit 
was  not  good.  Gateward's  Case,  6  Coke,  60;  Grimstead  v. 
Marlowe,  4  Term.  R.  717;  Mellor  v.  Spateraan,  i  Saund.  341 ; 
Ulewett  V.  Tregonning,  3  Add.  &  E.  554;  Waters  v.  Lilley; 
4  Pick.  145;  Fcarsall  v.  Post,  20  Wend,  iK,  22  Wend.  425;- 
Littlefield  v.  Maxwell,  31  Me.  I34.  All  that  could  be  claimed 
was  an  easement;  as,  a  right  of  way.  The  claim  of  right  to 
take  a  profit  from  the  soil  of  another  had  to  be  supported  by 
grant  or  by  prescription,  which  supposes  a  grant ;  and  as  the 
public,  as  such,  could  not  take  a  grant,  of  course  it  could  not 
have  such  a  right.  We  have  not  been  referred  to  any  case, 
nor  been  able  to  find  any,  which  decides  that  the  law  of  ded- 
ication is  not  subject  to  this  restriction,  or  which  holds  that 
a  dedication  may  be  made  to  take  a  profit  out  of  the  land,  or 
to  use  it  for  purposes  of  profit.  The  case  of  Pearsall  v.  Post, 
especially,  in  the  court  of  errors,  goes  over  the  whole  doc- 
Inne,  and  denies  that  such  a  right  can  be  claimed  by  dedi- 
cation.  Most  of  the  land  throughout  the  country,  appro- 
priated under  the  right  of  eminent  domain,  is  taken  and 
employed  in  the  public  use,  through  the  agency  of  business 
corporations.  They  are  authorized  to  employ  the  land  taken, 
not  only  for  the  public  benefit,  in  the  public  use,  but  for  car- 
rying on  the  business  they  are  authorized  to  transact,  not 
onlv  to  serve  the  public,  but  to  serve  their  own  private  in- 
terests,— to  make  for  themselves  a  profit  out  of  tlie  use  of 
the  land  taken.  Where  land  is  to  be  employed  in  the  public 
use,  by  a  business  corporation  or  an  individual  there  is  no 
reason,  founded  on  necessity,  for  the  doctrine  of  dedication; 
because  there  is.  in  such  case,  a  grantee  vi  esse  capable  of 
taking  a  grant. 

Private  property  cannot  be  acquired  by  dedication.  It  is 
argued  that  a  railway  company  is  a  public  or  quasi  public 
corporation ;  that  its  purposes  and  duties  are  public ;  that 
its  use  of  land,  held  and  used  by  it  for  the  purpose  of  its 
railroad,  is  a  public  use  ;  and  that  lands  dedicated  for  that 
purpose  are  dedicated  to  the  public  for  public  use.  From 
the  arguments  used  it  might  be  inferred  that  the  title  of  such 
a  company  to  the  lands  held  by  it  is  merely  nominal,  iield  by 
an  agent  for  its  principal,  no  rights  or  interests  of  its  own 
being  involved.  Fortunately  for  such  corporations,  and  for 
the  public  also,  this  is  not  the  view  the  courts  take  of  the  re- 
lation between  the  corporation  and  the  property  held  by  it. 
The  lands  acquired  by  the  corporation,  for  the  purposes  ol 
its  enterprise,  are,  so  far  as  the  right  of  property  is  concerned, 
private  property.     If  purchased,  the  corporation  pays  for 
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them  ;  if  taken  in  the  exercise  of  the  right  of  eminent  do- 
main, it  pays  the  compensation.     It  is  true  they  are  charged 
with  a  public  duty,  which  the  corporation,  in  consideration 
of  the  rights  and   powers   conferred  on  it  by  the  state,  as- 
sumes to  perform,  and  which  the  state  can  compel  it  to  per- 
form.    But  its  rights  in  the  lands  as  its  own  property  are 
secure  and  inviolable.     State  v.  Chicago,  M.  &  St,  Paul  R. 
Co.,  36  Minn,  402.     The  corporation  for  its  own  profit  and 
advantage,  accepts  the   franchises  offered  bj'  the  state,  and 
assumes  to  perform  the  functions  and  duties  required  by  the 
state,  not  with  property  furnished  it  by  the  state,  but  with  its 
own  property.     The  ownership  of  the  property  is  private, 
thougfi  the  use  required  to  be  made  of  it  is  pubbc.     The  j>ri. 
vate  ownership  prevents  the  acquisition  of  it  by  dedication. 
There   are. several  minor  questions   made   by   appellant: 
First.  The  deed  of  Clark  W.  Thompson,  which  was  intended 
to,  but  through  mistake  and  inadvertence  did  not, 
convey  to  defendant  the  land  in  controversy,  ought    ^X^. 
to  be  reformed.     There  is  this  sufficient  reason  why 
it  cannot  be  in  this  action  :  The  necessary  parties  are  not  be- 
fore the  court.     The  owners  of  the  land,  the  heirs  or  devisees 
of  Thompson,  are  not  parties.     Second.  The  agree- 
ment by  Thompson  to  grant  a  right  of  way  to  the   A»r»«<nit  m 
corporation  cannot,  after  a  location  of  the  railroad  "'"""" 
pursuant  to  it,  be  regarded  as  a  mere  license  re- 
vocable by  the  licensor.     The  findings  of  fact  do  not  come 
up  to  the  requirements  of  this  proposition  ;  for  the  finding 
as  to  the  agreement  is  not  that  Thompson  would  convey  the 
land  in  controversy,  nor  that  he  would  convey  the  strip  130 
feet  wide,  of  which  such   land   is  a  part,  nor  any  specified 
width,  but  that   he   would   convey  a  strip  sufficient  for  the 
right  of  way  of  the  railroad  and  its  structures  and  appliances. 
He  did  convey  a  strip  100  (eet  wide ;  and  there  is  no  finding 
that  the  company  located  its  line  pursuant  to  the  agreement. 
The  finding  is:  "  But  it  does  not  appear  from  the  evidence 
that  the  Southern  Minnesota  Railroad  Company  constructed 
its  railroad  on  the  premises  in  question  because  of  or  relying 
on  such  promise,"     This  is  a   very  common,  though  not  a 
commendable,  mode  of  stating  a  finding  against  an  allegation 
of  fact.     Such  a  finding  must  be  taken  as  a  finding  against 
the  party  having  the  affirmative  of  the  issue  to  which  it  re- 
fers.    It  is  claimed    by  appellant  that,   when   an 
owner  of  land  has  consented  to  the   occupation   BWiefu»4- 
thereof  by  a  railroad    with  its  tracks  and  appli-  •"••'' " 
ances,  he  cannot  afterwands  maintain  ejectment  for  ^w.i»Mt. 
the  land,  especially  where,  as  in  this  case,  the  entry 
and  possession  antedate  (chapter  98,  Laws  1875,  Gen.  St. 
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chap.  34,  §  33;),  where  the  corporation  has  not  acquired  the 
fee  of  or  an  easement  in  the  land,  a  right  to  retain  possession 
of  it,  either  by  grant  from  the  owner,  or  in  the  manner  pre- 
scribed by  its  charter  or  the  statute.  Where  the  owner  has 
not,  in  some  legal  way,  iost  his  right  to  the  possession,  he  is, 
of  course,  entitled  to  some  remedy.  As  against  a  private  in- 
dividual, entering,  merely,  by  license,  and  withholding  the 
possession,  the  obvious  remedy  would  be  by  ejectment.  It 
IS  difficult  to  see  why,  even  in  the  absence  of  a  statute  on  the 
subject,  he  should  be  deprived  of  that  remedy,  because  the 
one  in  possession  without  right  is  a  railroad  corporation,  un- 
less, because  of  the  public  interest  requiring  that  the  line  of 
railroad  shall  be  continued,  and  not  broken  by  the  owner  of 
a  piece  of  land  ejecting  the  company,  public  policy  required 
the  remedy  by  ejectment  to  be  denied.  Without  considering 
whether  the  decisions  denying  the  remedy  on  that  proposi- 
tion are  sound,  it  is  enough  to  say  that  the  legislature  is  tiie 
guardian  of  the  public  interests,  and  that  it  manifestly  con- 
sidered the  public  interest  sufficiently  provided  for,  by  allow- 
ing a  railroad  company  sued  in  ejectment  for  land,  across 
which  it  has  constructed  its  road,  to  turn  the  action  into  a 
proceeding  to  acquire,  under  the  right  of  eminent  domain, 
the  land  or  an  easement  therein.  Gen.  St.  1878,  chap.  34, 
§§  33-38,  inclusive.  We  think  that  statute  applicable  whether 
the  railroad  company  went  into  possession  oefore  or  after  its 
passage,  and  by  its  terms  it  permits  the  action  whether  the 
company  took  possession  with  or  without  the  owner's  acqui- 
escence, provided  it  has  not  made  compensation  therefor. 
The  exemption  from  the  remedy  by  ejectment,  if  such  ex- 
emplion  existed,  was  not  a  vested  right  in  the  corporation. 
It  was  not  because  of  any  property  right  in  it,  but  because 
of  what  was  supposed  to  be  the  public  interest;  and  when 
the  legislature,  as  it  did,  by  the  act  referred  to,  determine 
that  the  public  interest  no  longer  requires  the  exemption  to 
exist,  it  ceases.  The  act  applied  to  all  future  actions.  The 
D>BUH  allowance  as  damages  of  the  mesne  profits,  from 
the  revocation  by  the  death  of  Thompson  of  his 
license  to  the  company  to  enter  upon  and  possess  the  land, 
was  correct.  There  are  no  tacts  found  making  it  appear  that 
after  his  death  the  license  was  renewed  or  continued  by  his 
representatives.     Judgment  affirmed. 

Dedication  of  Land  to  Railroad  Company  for  Public  Ute.— See  Texas  &  N. 
O.  R.  Co.  V.  Sutor  (Tex.).  1 1  Am.  &  Eng.  R.  Cas.  506 ;  Daly  v.  Georeia, 
etc.,  R.  Co.  (Ga.),36  W.  20:  Pennsylvania  R.  Co.  w.  Ayres  (N.  J.).  ^6Id.i; 
Ottawa,  etc.,  R.  Co.  v.  Larson  (Kan.),  36  Id.  163, 
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Pennsylvania  R.  Co. 

(52  New  Jersey  Law,  405^ 

Dedication — Reiervatlon  ef  Part  of  Highway  for  Rallroadi — A  dedication 

of  land  for  public  use  as  a  highway  may  be  made  subject  to  a  right  to  de- 
vote a  part  thereof  to  use  for  railroad  purposes,  and  when  sucn  portion 
has  been  thus  devoted,  the  use  as  a  way  will  be  suspended,  and  remain 
suspended  so  long  as  that  part  is  used  for  railroad  purposes. 

Convayance  of  Land  Abjtting  on  Such  a  Highway  prior  to  the  designation 
of  a  part  for  railroad  purposes  will  pass  the  grantor's  title  to  the  center  of 
the  street,  subject  to  the  public  easement  and  the  reserved  right  to  devote 
to  use  for  railroad  purposes. 

Same— Power  and  Intention  of  Owner  to  Dedicate. — The  fact  that  the 
railroad  company,  which  accepted  from  the  owner  a  grant  of  a  part  of  such 
land  and  devoted  it  to  railroad  use,  after  acts  from  which  such  a  dedica- 
tion of  the  whole  would  be  inferred,  had  filed  a  survey  of  its  route  over 
the  same  land  prior  to  the  dedication,  and  that  its  charter  prescribed  that 
it  should  become  seised  in  fee  of  lands  taken  by  condemnation,  did  not 
deprive  the  owner  of  the  power,  or  indicate  his  intent  not  to  thus  dedicate, 
for  the  company  could  take  less  than  a  fee  by  purchase,  and  the  perpetual 
and  paramount  right  to  use  for  railroad  purposes  thus  acquired  is  not  in- 
consistent with  such  dedication. 

McGiLL,  Ch.  and  Beasley,  C.  J.,  dissenting. 

Error  to  Supreme  Court. 

Argued  before  McGiLL,  Ch.,  Beasley,  C.  J.,  DixON,  Gar- 
rison, Reed,  and  Magie,  Justices,  and  Clement,  Brown, 
Cole,  and  Smith,  J.J. 

Mr.  Vail,  for  plaintiff  in  error. 

B.  Gummere,  for  defendant  in  error, 

Magie,  J. — This  writ  of  error  brings  up  a  judgment  in 
favor  of  the  Pennsylvania  Railroad  Company,  which  is  the 
defendant  in  error,  against  [anet  L.  Ayres,  who  is 
^,  ,    .    ..n  •  jj-  .-  I'l        C"»  «t»ted. 

the  plaintift  in  error,  rendered  m  an  action  of  eject- 
ment brought  by  her  to  recover  possession  of  a  strip  of  land 
120  feet  long  by  7j  feet  wide,  lying  within  the  lines  of  a  pub- 
lic highway  in  Rahway,  and  occupied  by  a  track  of  the  rail- 
road  company.  The  cause  was  tried  without  a  jury,  in  the 
Union  county  circuit  court,  (Justice  Van  Svckel,)  and  the 
following  facts  appeared  :  On  June  4,  1835,  Louis  B.  Brown 
acquirea  title  to  a  tract  of  land  in  Rahway.  He  laid  out 
streets  thereon,  and  divided  it  into  291  building  lots,  and  on 
November  4,  1835,  filed  in  the  county  clerk's  office  a  map 
showing  the  streets  and  lots.     One  of  the  streets  was  deline- 
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ated  and  marked  as  being  100  feet  in  width,  and  its  name 
"  Railroad  Avenue, "  was  printed  in  the  center  of  it.  Along 
the  centerran  parallel  lines,  and  at  one  place  were  the  words 
"Railroad  Depot."  On  October  22,  1835,  the  New  Jersey 
Railroad  &  Transportation  Company,  incorporated  by  act  of 
the  legislature  of  March  7,  1832,  Laws  1833,  p.  96}  filed  in  the 
office  of  the  secretary  of  state  a  survey  of  the  center  line  of  its 
road,  which  line  over  the  Brown  tract  coincided  with  the 
center  line  of  Railroad  avenue.  That  company  had  previ- 
ouslv  constructed  its  railroad  to  a  point  near  the  east  line  of 
the  Brown  tract,  and  before  August,  1836,  had  entered  on 
Railroad  avenue  in  prosecuting  tne  extension  of  the  railroad 
westerly.  On  November,  1835,  Brown  made  his  first  deed 
of  lots,  and  between  the  filing  of  his  map  and  May  30,  1837, 
had  madeand  delivered  some  3odeedsfor  lots  upon  his  tract, 
and  designated  by  reference  to  his  map.  Plaintiff's  title  was 
acquired  under  some  of  those  to  whom  Brown  conveyed  such 
lots  during  that  period.  Her  deeds  convey  to  her  lots  front- 
ing on  Railroad  avenue,  and  opposite  to  the  land  in  question. 
By  deed  dated  May  30,  1837,  Brown  conveyed  to  the  New 
Jersey  Railroad  &  Transportation  Company  a  strip  of  land 
in  the  middle  of  Railroad  avenue,  and  extending  for  a  width 
of  16J  feet  on  each  side  of  the  center  line.  Defendant  has 
the  rights  acquired  by  that  deed.  The  land  in  question 
is  not  within  the  strip  conveyed  by  the  last  mentioned  deed, 
but  adjoins  it,  and  lies  between  it  and  lots  of  the  plaint- 
iff. It  docs  not,  however,  extend  beyond  a  line  drawn  mid- 
way between  the  strip  conveyed  by  that  deed  and  the  side 
of  the  avenue  as  originally  laid  out.  Plaintiff's  deeds  describe 
the  lots  conveyed  as  bounding  on  the  avenue,  butthere  wereno 
words  therein  including  the  land  within  the  avenue;  and  the 
contention  was  that  by  an  established  construction  she  acquired 
thereby  title  to  land  under  the  avenue,  including  the  land  in 
question,  subject  only  to  its  use  as  a  public  highway.  Upon 
these  facts  the  learned  justice  who  tried  the  cause  found  that 
plaintiff  had  no  title  to  the  land  in  question,  and  the  judg- 
ment now  under  review  was  rendered  on  that  finding. 

The  facts  before  the  court  below  were  substantially  the 
same  as  those   which  were  considered  in  the  supreme  court 

in  Ayres  v.  Pennsylvania  R.  Co.,  48  N.  J.  Law,  44, 
I^™m^«L  and  bv  this  court  in  50  N.  J.  Law,  660,  36  Am  & 
facta  "      *    Eng.  R,  Cas.  I.     The  only  difference  is  that  in  the 

case  now  in  hand  it  was  made  to  appear  that  the 
survey  of  the  railroad  route  was  filed  before  Brown  had  filed 
his  map,  or  made  any  deed  of  lots  delineated  thereon.  That 
fact  was  deemed  by  the  court  below  to  distinguish  this  from 
the  case  above  cited,  and  to  require  a   different  result  from 
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that  reached  in  that  case  by  a  divided  court.  In  the  case 
above  cited,  a  majority  of  the  supreme  conrt,  upon  the  facts 
then  apppearing,  held  that  by  Brown's  acts  a  single  street  of 
100  feet  in  width  was  dedicated  to  be  used  as  a  public  high- 
way, subject  to  the  devotion  of  a  part  of  it  for  use  for  rail- 
road  purposes  ;  and  that  when  Brown  conveyed  to  the  rail- 
road company  he  designated  the  part  which  was  to  be  thus 
used.  It  was  also  held  that  Brown's  deeds  for  lots  frontinff 
on  Railroad  avenue,  made  before  his  conveyance  to  the  rail- 
road company,  passed  his  title  to  the  center  of  the  avenue, 
subject  however,  (1)  to  the  use  for  railroad  purposes  of  such 
part  as  should  be  designated  ;  and  (2)  to  the  use  of  the  whole 
as  a  highway ;  the  former  use  being  paramount  to  the  latter 
so  long  as  the  designated  portion  was  used  for  railroad  pur- 
poses. 

From  the  facts  appearing  in  the  case  before  us,  it  was  held 
by  the  court  below  that  the  previous  filing  of  the  railroad 
survey  forbade  the  inference  of  such  a  dedication 
as  the  supreme  court  deemed  to  have  been  made,  '**^^}''^f* 
and  this  was  put  on  the  ground  that  the  railroad 
company,  by  their  charter,  had  a  right  to  acquire,  notamere 
easement,  but  a  title  in  fee-simple.  From  this  added  cir- 
cumstance it  was  decided  that  Brown  dedicated  two  road- 
ways, one  on  each  side  of  the  strip  conveyed  to  the  rail- 
road company,  and  that  Brown's  grantees  of  lots  fronting  on 
the  avenue  and  the  railroad  company  as  grantee  of  the  centre 
strip,  severally  acquired  title  to  the  center  of  each  of  these 
roadways,  subject  to  the  public  easement.  Upon  this  con- 
struction plaintiff's  title  aoes  not  extend  over  the  land  in 
question. 

The  argument  here  in  support  of  the  conclusion  below 
maintains  (1)  that  after  the  filing  of  the  railroad  survey  Brown 
had  no  power  to  dedicate  the  whole  100  feet  in  width  as  a 
public  highway ;  and  (2)  that  such  filing  and  the  attendant 
circumstances  repel  the  inference  of  an  intent  to  thus  dedi- 
cate the  whole  width  of  Railroad  avenue. 

With  respect  to  the  first  point  thus  made,  it  may  be  re- 
marked that  it,  is  well  settled  in  this  stale  that  the  filing  of 
such  a  survey  confers  on  a  railroad  company  no 
title  whatever.  It  has  been  held  in  the  court  of  nl^j''^„„. 
chancery  not  even  to  be  notice  to  subsequent  pur- 
chasers. Central  R.  Co.  of  N.  J.  v.  Hetfield,  18  N.  J.  Eq. 
323.  In  this  court,  the  right  of  a  subsequent  purchaser  to 
maintain  an  action  of  trespass  against  a  railroad  company  oc- 
cupying lands  within  such  survey  was  established.  Hetfield 
V.  Central  R.  Co.  of  N.  J.,  29  N.  J.  Law,  571.  What  a  rail- 
road company  acquires  by  a  survey  filed  is  only  the  right  to 
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acquire  title  within  its  bounds  by  purchase  or  condemnation. 
The  survey  in  this  case  indicated  only  the  center  line  of  the 
route  in  courses  and  distances.  By  Us  charter  the  company 
could  acquire  66  feet  in  width.  What  width  it  should  take 
over  the  Brown  tract  was  not  5xed  by  the  survey.  It  could 
only  be  fixed  by  the  agreement  of  the  owner  or  condemna- 
tion proceedings.  Hetfield  v.  Central  R,  Co.  of  N.  J.,  udi 
supra.  It  was  faxed  by  the  acceptance  of  a  deed  (or  a  width 
of  33  feet  only.  Morris  &  E.  R.  Co,  v.  Centra!  R.  Co.,  31  N. 
J.  Law,  205  ;  Childs  v.  Central  R.  Co.  of  N.  J.,  33  N,  J.  Law, 
323.  In  that  width  the  railroad  company  atquired  what  right 
its  grantor  had.     At  the  time  its  deed  was  accepted  it  must  be 

conceded  that  Brown,  its  grantor,  had  done  acts 
iMi»tiaa  of  raising  a  conclusive  presumption  of  the  dedication 
rlunx.'        °^  ^^  whole  of  Railroad  avenue,  except  so  far  as 

the  dedication  was  controlled  and  limited  by  the 
indications  on  the  map  that  part  of  that  avenue  was  to  be 
used  for  a  railroad.  Now,  while  it  is  true  that  the  charter 
of  the  New  Jersey  Railroad  &  Transportation  Company  pro- 
vides that,  upon  condemnation,  the  compan}'  becomes  seised 
and  possessed  in  fee-simple  of  the  lands  condemned,  yet  con- 
demnation was  only  to  be  resorted  to  when  the  lands  had  not 
been  donated  to  the  company  or  purchased  by  it  at  an  agreed 
price.  So  it  is  obvious  that  the  company  could,  if  it  chose, 
acquire  by  purchase  just  so  much  estate  as  was  requisite  for 
its  purposes,  and  was  not  bound  to  purchase  more.  Besides, 
it  is  prescribed  by  a  proviso  to  that  section  that,  on  an  aban- 
donment or  cesser  of  use  for  a  certain  period,  lands  acquired 
by  the  company,  whether  "  by  concession  or  by  inquisition," 
shall  revest  in  the  person  from  whom  the  lands  were  taken, 
his  heirs  and  assigns ;  so  that  if  the  33-feet  strip,  this  Railroad 
avenue,  had  been  taken  by  condemnation,  1  thmk  there  would 
be  no  insuperable  difficulty  in  holding  that  the  company  ac- 
quired a  fee,  but  on  abandonment  or  cessor  of  use  the  prior 
dedication  would  attach.  But  that  strip  was  acquired  by 
purchase;  and.  Brown's  prior  dedication  being  recognized, 
It  is  plain  that  the  company  acquired  everything  necessary 
ior  its  purposes,  for  hi^  dedication  was  cum  onere,  and  the  use 
as  a  public  highway  was  subsidiary  to  the  railroad  use.  The 
railroad  company  obtained  by  Brown's  deed  a  perpetual 
right  to  use  the  strip  granted  for  its  purposes,  with  which 
use  the  dedication  as  a  highway  did  not  interfere.  It  will 
not  operate  on  the  land  so  granted  until  the  railroad  use  is 
abandoned.  Any  other  construction  will,  it  seems  to  me, 
Jcad  to  the  conclusion  that,  on  the  abandonment  of  the  rail- 
road. Brown  or  his  heirs  may  rightly  inclose  or  build  upon 
the  strip  of  33  feet  width  in  the  center  of  this  avenue,  which 


byGoogle 


VOL.  46]  DEDICATION.  553 

plainly  was  neycr  itKended.  Such  a  dedication  may  well  be 
accepted  by  the  public.  As  the  railroad  right  is  admittedly 
paramount  to  the  easement  as  a  highway,  the  acceptance 
would  not  at  all  derogate  from  the  public  grant  to  the  rail- 
road company. 

What  has  been  already  said  partially  indicates  my  view  of 
the  second  point  pressed  in  argument.  The  presumption  of 
the  dedication  of  Railroad  avenue  as  a  single 
street  of  100  feet  in  width  was  before  deemed  to  of'^jk^liw 
arise  on  the  facts  that  Brown  sold  lots  fronting  ■otrcHU*'- 
thereon,  and  had  delineated  it  on  his  map  as  a 
single  street,  with  a  single  name,  with  a  unilorm  and  desig- 
nated width,  which  extended  over  and  included  the  portion 
which  was  indicated  as  intended  for  railroad  use.  In  my 
judgment  that  presumption  is  not  repelled  by  the  circum- 
stance that  the  railroad  company  could  then  have  acquired 
by  condemnation  a  fee-simple.  Had  it  taken  its  land  by  con- 
demnation, I  think  Brown  might  well  be  deemed  to  have  im- 
pressed  on  such  interest  as  might  afterwards  revest  in  him  a 
dedication  to  public  use  as  a  highway.  In  granting  that 
land  to  the  company  after  dedication,  there  is,  of  course, 
nothing  to  detract  from  the  inference  to  be  drawn  from  his 
previous  acts.  The  company,  by  accepting  the  grant,  elected 
to  take  what  Brown  could  give,  and  his  grant  was  consistent 
with  a  previous  intent  to  dedicate.  The  suggestion  that  the 
railroad  use  of  33  feet  is  incompatible  with  the  use  thereof  as 
a  highway,  and  therefore  that  it  may  be  inferred  that  Brown 
did  not  intend  to  create  the  latter  use  by  dedication,  is  not 
apposite.  In  1835  that  incompatibility  does  not  seem  to  have 
been  recognized.  By  the  charter  in  question  the  railroad 
company  was  autliorized  to  acquire  the  turnpikes  on  its 
route,  and  it  is  well  known  that  its  railroad  was  constructed 
and  is  now  maintained  on  such  turnpikes,  which  were  used 
for  many  years  by  the  side  of  the  tracks.  But  in  the  view  of 
the  case  I  have  taken  the  railroad  use  is  admitted  to  be  para- 
mount and  exclusive  of  the  other  use  so  long  as  it  continues. 
The  case  in  hand  is  not,  in  my  judgment,  distinguishable  from 
the  case  previously  decided  in  respect  to  the  dedication. 

It  only  remains  tp  consider  the  effect  of  the  previous  tiling 
of  the  railroad  survey  upon  the  construction  of  the  deed  un- 
der which    plaintiff  holds,  and   which  bound  her 
property  on  the  side  of  Railroad  avenue.     By  the         iifwtof 
cioctrine  established  by  this  court  in  Salter  v.  Jonas,  aM«  " 

39  N.  J.  Law,  469,  such  deeds  are  to  be  construed         mnj. 
as  embracing  in  their  description  all  lands  of  the 
grantor  within  the  lines  of  the  street,  between  the  property 
and  the  center  line  of  the  street,  unless  there  are  express 
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words  excludingsuch  construction,  or  peculiar  circumstances 
indicating  a  contrary  intent.  These  deeds  contain  no  words 
of  exclusion.  The  map,  which  was  one  of  Brown's  acts  from 
which  dedication  is  inferred,  showed  an  intent  to  devote 
part  of  the  avenue  to  railroad  uses.  Therefore  it  must  be 
inferred  that  he  intended  to  retain  what  power  was  neces- 
sary to  affect  that  purpose.  But,  as  we  have  seen,  it  was  not 
necessary  that  he  should  have  the  fee-simple  title.  It  was 
sufficient  that  he  should  retain  the  right  to  devote  to  railroad 
uses  such  width  as  he  and  the  railroad  company  should  agree 
upon.  If  the  company  desired  more,  it  could  have  resorted 
to  condemnation.  The  circumstances  do  not  therefore  indi- 
cate  an  intent  to  retain  what  was  unnecessary,  or  to  deprive 
his  grantees  of  abutting;  lots  of  what  was  necessary  to  their 
protection.  There  is  therefore  nothing  to  prevent  the  appli- 
cation of  the  doctrines  of  Jonas  v.  Salter  to  this  case. 

The  result  is  that  upon  the  facts  plaintiff  established  her 
title  to  the  land  in  question,  and  was  entitled  to  a  finding  in 
her  favor  against  defendant,  which  had  encroached  thereon 
with  its  track.  The  judgment  should  be  reversed  with  costs, 
and  a  venire  de  novo  should  follow. 

Dedication  of  Land  for  Railroad— Rata  nation  In  Plat. — See  ante  Watson 
V.  Chicago,  M.  &  St.  P.  R.  Co..  and  note  pp.  543.  S48- 


Lerov  &  Caney  Valley  Air-Line  R.  Co.  et  aU 


{Kansas  Supreme  Court,  May  p,  i8gi^ 

Right  of  Way  Procured  by  Co ntractora— Failure  of  Company  to  Fulfill  Con- 
tract—Where a  railroad  company  authorizes  ils  contractors  employed  t^ 
it  to  construct  its  railroad  to  procure  the  right  of  way  for  it,  which  they  are 
to  do  at  their  own  expense,  and  the  contractors,  through  their  agent,  in 
the  name  of  the  railroad  company,  procure  a  right  of  way  through  the 
plaintiff's  premises  bycontract,  and  afterwards,  by  reason  of  such  contract, 
procure  only  nominal  dani^es  to  be  assessed  by  the  condemnation  com- 
missioners for  such  right  of  way,  and  this  assessment  of  damages  is  all 
done  without  the  knowledge  or  consent  of  the  owner,  and  the  railroad  is 
constructed  by  the  contractors,  and  afterwards  operated  by  the  railroad 
company,  but  it  fails  to  fulfill  the  contract,  held,  that  the  owner  may  re- 
cover substantial  damages  from  the  railroad  company,  if  it  electa  to  retain 
the  right  of  way. 

Error  from  District  Court,  Wilson  County. 

/.  H.  RicharihanA  C.  5.  Reed,  for  plaintiff  in  error. 

5.  5.  Kirkpalrick,  for  defendant  in  error. 
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Valentine,  J. — This  was  an  action  brought  in  the  district 
court  of  Wilson  county"  by  O.  V.  Small  against  the  Leroy  & 
Caney  Valley  Air-Line  Railroad  Company  and  the  ^^^  ^  ^^ 
Missouri  Pacific  Railway  Company,  in  which  the 
plaintiff  alleged,  among  other  things,  that  the  defendants  had 
constructed  their  railroad  across  his  land  under  a  contract; 
that  they  had  not  fulfilled  their  contract,  but  had  committed  ■ 
a  breach  thereof;  that  they  had  procured  condemnation  pro- 
ceedings to  be  instituted  and  carried  on  to  consummation 
without  his  knowledge,  in  which  he  was  allowed  only  nomi- 
nal damages;  that  he  had  received  no  compensation  for  his 
losses;  and  asked  that  the  condemnation  proceedings  be  set 
aside,  and  for  general  relief.  The  case  was  tried  before  the 
court  without  a  jury,  and  judgment  was  rendered  in  favor  of 
the  plaintiff,  and  against  the  defendants,  that  they  should  pay 
him  the  sum  of  Si, 200  within 60 days,  or  relinquish  their  right 
of  way;  or,  if  they  should  do  neither,  then  that'the  plaintiff 
should  recover  of  and  from  the  defendants  the  sum  of  $1,200 ; 
and  the  defendants,  as  plaintiffs  in  error,  bring  the  case  to 
this  court  for  review.  It  appears  from  the  pleadings  and  the 
evidence,  among  other  things,  that  the  Leroy  &  Caney  Val- 
ley Air-Line  Railroad  Company  was  organized  in  iSSsforthe 
purpose  of  constructing  a  line  of  railroad  from  a  certain  point 
in  Wilson  county  to  Elgin,  in  Chautauqua  county.  The  com- 
pany was  composed  entirely  of  persons  living  along  the  line 
of  the  proposed  railroad.  Some  time  afterwards  a  commit- 
tee was  sent  by  the  company  to  New  York  city,  which,  in  pur- 
suance of  their  authority,  succeeded  in  procuring  the  Mis- 
souri Pacific  Railway  Company  and  one  Warren  H.  Loss  to 
enter  into  a  written  contract  with  this  new  company  for  the 
purpose  of  constructing  this  new  line  of  railroad.  By  the 
terms  of  the  contract.  Loss  was  the  contractor  to  construct 
the  railroad,  and  was  also  to  procure  the  right  of  way  for  the 
railroad  companies,  at  his  own  expense.  Afterwards  he  as- 
signed all  his  rights  and  interests  under  the  contract  to  Sim- 
mons &  Sidell,  a  partnership  firm  composed  of  James  A.  Sim- 
mons and  Cornelius  V.  Sidell,  who  afterwards  constructed 
the  railroad  under  the  contract.  Prior,  however,  to  their 
construction  of  the  railroad,  they  employed  Isaac  Hudson  to 
procure  the  right  of  way  through  Wilson  county.  Commis- 
sioners were  also  appointed  to  procure  the  right  of  way 
through  that  county  by  virtue  of  condemnation  proceedings. 
Hudson  afterwards,  for  the  contractors  and  the  railroad  com- 
panies, entered  into  the  contract  sued  on,  which  was  and  is  a 
contract  with  the  plaintiff,  Small,  and  his  wife  for  a  right  of 
way  through  Smalt's  premises.  Upon  the  face  of  this  con- 
tract. Small  and  wife  were  the  parties  of  the  first  part,  and 
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the  Lero)"  &  Caney  Valley  Air-Line  Railroad  Company  was 
the  parly  of  the  second  part,  and  the  right  of  way  was  pro- 
cured (or  such  railroad  company.  The  contract,  however, 
was  not  signed  by  either  of  the  railroad  companies,  nor  by 
Hudson,  nor  by  the  contractors,  but  only  by  Small  and  wife. 
The  commissioners  appointed  to  procure  the  right  of  wav 
•were  instructed  by  Hudson,  on  account  of  said  contract  witd 
Small  and  wife,  to  assess  only  nominal  damages  for  the  right 
of  way  through  Small's  land,  and  through  otner  lands  where 
similar  contracts  had  been  entered  into  between  Hudson  and 
the  owners  of  the  lands;  and  the  commissioners  in  fact  as- 
sessed only  nominal  damages  for  the  right  of  way  through 
Small's  land,  to  wit,  Si  for  one  quarter  section  of  land,$i  for 
a  half  quarter  section  of  land  and  $80  for  another  half  quarter 
section  of  land,  and  nothing  for  the  remainder.  Small  had 
no  knowledge  of  this  assessment  until  after  it  was  too  late  to 
take  an  app&al,  and  therefore  never  took  an  appeal.  The 
railroad  was  afterwards  constructed  by  the  contractors,  and 
is  now  operated  by  the  railroad  companies.  The  Leroy  & 
Caney  Valley  Air-Line  Railroad  Company  was  and  is  the 
nominal  owner  thereof,  but  the  Missouri  Pacific  Railway 
Company  was  and  is  the  real  owner  thereof. 

The  first  alleged  error  is  the  ruling  of  the  court  below,  re- 
fusing to  strike  from  the  files  the  plamtifl's  amended  petition. 
This  amended  petition  had  been  filed  upon  leave 
AaaadBtit  of  the  court  previously  given,  but  it  is  claimed 
"'  that  it  is  a  departure  from  the  original  petition. 
It  is  not  such  a  departure,  however,  from  the  original  peti- 
tion as  to  make  it  objectionable;  besides,  the  allowing  of 
amendments  to  pleadings  by  the  trial  court  is  very  largely 
within  its  discretion,  and  so  much  so  that  it  is  very  seldom  that 
a  reviewing  court  can  say  that  error  has  been  committed  in 
such  cases.  The  reviewing  court  cannot  do  so  unless  it  can 
say  that  the  trial  court  has  abused  its  discretion.  We  cannot 
say  so  in  this  case. 

There  are  various  other  complaints  made  concerning  the 
various  rulings  of  the  court  below,  but  they  do  not  require 
any  separate  or  special  consideration.  Grouping 
■*"■'*'»  the  most  of  them  together,  we  think  they  amount 
(b"*!^'''  substantially  to  this:  It  is  claimed  that,  as  the  con- 
tract with  Small  and  wife  for  the  right  of  way 
through  his  premises  was  not  signed  by  either  of  the  railroad 
companies,  nor  filed  for  record  m  the  office  of  the  register  of 
deeds,  nor  made  by  any  direct  agent  of  either  of  the  railroad 
companies,  but  only  by  an  agent  of  the  contractors,  it  cannot 
affect  any  of  their  rights  or  interests  in  the  least.  It  was  al- 
leged, however,  in  tne  plaintifl's  petition  that  the  contract 
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was  executed  between  the  plaintiff.  Small,  and  the  Leroy  & 
Caney  Valley  Air-Line  Railroad  Coinpany, and  this  allegation 
was  not  denied  by  any  one  under  oath,  and  therefore  it  must 
be  taken  as  true.  Civil  Code,  §  108.  Besides,  the  argument 
proves  too  much  ;  for  if  Hudson  and  the  contractors  had  no 
authority  to  procure  the  right  of  way  for  the  railroad  com- 
panies by  any  direct  contract  with  the  owner  of  the  land 
through  which  the  railroad  was  constructed,  then  Hudson 
and  the  contractors  would  have  no  authority  to  procure  the 
right  of  way  in  any  other  manner  for  the  railroad  companies ; 
and  as  the  whole  of  the  right  of  way  through  Small's  land, 
and  through  all  the  other  lands  in  Wilson  county,  was  pro- 
cured only  through  the  intervention  of  Hudson  and  the  con- 
tractors, the  railroad  companies  would  not  have  and  have  not 
any  right  of  way  through  the  plaintiff's  (Small's)  lands,  or 
through  any  other  person's  lands.  The  evidence  shows  that 
Hudson  and  the  contractors  did  everything  in  procuring  the 
right  of  way,  that  procured  by  virtue  of  condemnation  pro- 
ceedings as  well  as  that  procured  by  contract.  The  con- 
tractors and  Hudson  were  really  the  agents  of  the  railroad 
companies  to  procure  the  right  of  way,  and  the  railroad  com- 

Eanies  are  bound  by  their  agents'  acts.  And,  if  they  are  so 
ound — that  is,  if  they  are  bound  by  the  acts  of  the  contrac- 
tors and  Hudson  in  procuring  their  right  of  way, — then  the 
judgment  of  the  court  below  is  correct.  But,  if  they  are  not 
so  bound,  stili  the  judgment  is  correct;  for,  if  they  are  not 
bound,  then  they  can  take  no  benefits  from  the  acts  of  Hud- 
son and  the  contractors  in  procuring  the  right  of  way  for  the 
railroad  companies,  and  in  that  event  they  nave  obtained  no 
right  of  way  through  the  plaintiff's  (Small  sj  premises,  neither 
by  contract  nor  by  condemnation  proceedings  ;  and  as  they 
have  actually  constructed  their  railroad  through  such  prem- 
ises, and  are  now  operating  the  same,  they  are  still  liable  for 
the  resulting  damages,  and  this  makes  the  judgment  of  the 
court  below  correct.  We  think  it  is  correct  upon  the -view 
that  the  railroad  companies  are  bound  by  the  acts  of  Hudson 
and  the  contractors.  It  cannot  be  possible  that  a  railroad 
company,  with  its  contractors  and  their  agent,  can,  by  the 
methods  resorted  to  in  the  present  case,  procure  a  right  of 
■way  through  a  man's  land  for  nothing.  Such  is  not  the  con- 
stitutional or  statutory  mode  of  procuring  a  right  of  way,  and 
we  do  not  think  that  it  can  be  upheld.  vVe  do  not  think  that 
there  is  anything  further  in  this  case  that  requires  consider- 
ation or  comment.  The  judgment  of  the  court  below  will  be 
affirmed.  .  All  the  justices  concurring. 
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Pennsylvania  Co. 


(Ohio  Supreme  Court,  May  20,  iSgo.) 

Abandonment  of  Right  of  Waj— Right!  of  Land  Owner— Recovery  of  0»>»- 
agei. — In  the  decision  of  this  case  on  the  demurrer,  re[>orled  in  43  Ohio 
St.  228.  22  Am.  &  Eng.  K.  Cas.  129,  ii  was  held  thai,  upon  the  avermenis 
of  the  petition,  the  plaintitis  might  treat  the  easement  of  the  Lake  Sbote 
&  Michigan  Southern  Railway  Company  in  that  part  o(  its  right  of  way 
described  in  the  contract  between  that  company  and  the  defendant,  set 
forth  in  the  petition,  as  abandoned,  and  recover  of^the  defendant  damages 
as  upon  an  appropriaiioti.  The  fact  upon  which  the  petition  based  the 
alleged  abandonment  was  the  making  of  the  contract  alluded  to.  bywhi'^'' 
the  Lake  Shore  Company  undertook  to  transfer  that  part  of  itsrightol 
way  therem  described  to  the  defendant  for  railroad  purposes  in  perpetu- 
ity. The  averments  of  the  petition  relating  to  the  abandonment  are  iliat 
■'  by  the  agreement  between  the  two  companies,  the  Lake  Shore  &  Michi- 
gan Southern  Railway  Company,  for  the  consideration"  therein  named. 
■■  abandtined  to  the  defendant,  and  undertook  to  permit  and  license  the 
defendant  to  use  and  perpetually  occupy  for  its  railroad"  that  part  of  the 
forcncr  company's  riglit  of  way  referred  to ;  and, '"  that,  by  the  abandon- 
ment aforesaid,  the  easement  of  the  Lake  Shore  &  Michigan  Southem 
Railway  Company  ceased  and  terminated;"  and  "thai  portion  of  said  io' 
so  abandoned  to  and  occupied  by  the  defendant  is  of  the  value  of  ten  thou- 
sand dollars."  The  answer  does  not  controvert  the  making  of  the  cod- 
tract  between  the  two  companies  as  alleged  in  the  petition,  but  dcnifs 
"  that  the  Lake  Shore  Company  intended  to  or  did  thereby  abandon  any 
of  its  right  of  way,"  or  ■■  that  its  easements  or  right  of  way  ceased  and  de- 
termined by  virtue  of  said  agreement."  Held  (a)  These  denials  raise  "^ 
issue  of  fact.  They  are  the  pleader's  construction  of  the  contract,  and 
his  opinion  as  to  its  legal  elfect.  (*)  By  the  former  decision  of  this  court, 
upon  the  demurrer,  it  was  settled  that  the  etieci  of  the  contract  made  be- 
tween the  Lake  Shore  Company  and  the  defendant  was  to  work  the  aban- 
donment claimed  in  the  petition ;  and  it  was  not  error  for  the  court,  on 
the  trial  of  the  case,  to  so  instruct  the  jurj'. 

In  Order  to  Estop  an  Owner  from  Asierting  Title  to  His  Property,  ^"^.^ 
declarations  or  conduct,  it  must  appear  that  he  was  at  the  time  appf'^ 
of  the  true  state  of  his  title :  that  lie  knew,  or  had  reason  to  believe.  hi> 
declarations  or  conduct  would  be  acted  upon  by  another;  that  thev  "^''^ 
acted  upon  by  such  other  person  m  ignorance  of  the  title  f  and  that  sue 
person  will  be  injured  by  allowing  the  truth  of  the  admission  by  the  0^' 
laration  or  conduct  so  acted  upon  by  him  to  be  disproved. 

Construction  of  Railroad— Estoppel  of  Land  Owners— Right  to  Claim  Co"^ 
pensation. — While  an  owner  who  stands  by,  and,  without  objection,  see= 
public  railroad  constructed  on  his  land  will,  after  the  road  iscomp'^^^^ 
or  large  expenditures  have  been  made  thereon  upon  the  faith  of  his  ^Plj^ 
ent  acquiescence,  be  estopped  from  reclaiming  the  land,  or  enjoif'."S 
use  by  the  railroad  company,  he  is  not  thereby  estopped  from  c^i'"  * 
compensation  for  its  value. 
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On  the  14th  of  July,  1876,  the  defendants  in  error,  Harvey 
P.  Piatt  and  Charles  H.  Scribner,  commenced  an  action 
against  the  Pennsylvania  Company  in  the  court  of  common 
pleas  of  Lucas  county,  by  liling  therein  the  following  peti- 
tion :  "  The  plaintiSs,  Harvey  P.  Piatt  and  Charles  H.  Scrib- 
ner, say  that  the  defendant,  the  Pennsylvania  Company,  at 
the  times  hereinafter  mentioned,  was,  and  still  is,  a  railroad 
corporation,  created  and  organized  under  the  Jaws  of  the 
state  of  Pennsylvania,  and,  during  the  period  hereinafter 
mentioned,  has  been  doing  business  in  Ohio,  and  managing 
and  operating  a  line  of  railway  partly  located  in  said  county 
of  Lucas,  under  and  by  virtue  of  the  laws  of  the  state  of 
Ohio;  but  said  defendant  does  not  now  have,  nor  has  it 
ever  had,  power  under  the  laws  of  Ohio  to  appropriate  lands 
for  railroad  purposes.  Plaintiffs  further  say  that,  in  the  year 
185  [,  one  William  Oliver  was,  and  for  some  time  prior  there- 
to had  been,  the  owner  in  fee-simple  of  the  following  de- 
scribed lands,  to-wit ;  Lot  thirteen  (13)  in  the  subdivision  of 
fractional  sections  one  and  twelve,  town  ten  south,  range 
seven  east,  and  of  river  tracts  eighty-six  (86)  and  eighty-seven 
{87),  in  the  twelve-mile  reserve  at 'the  foot  of  the  rapids  of 
the  Miami  of  Lake  Erie,  Lucas  county,  Ohio.  That  while 
the  said  Oliver  was  the  owner  of  said  lot  as  aforesaid,  and 
on  the  28th  day  of  February,  A.  D.  1851,  the  Toledo,  Nor- 
walk  &  Cleveland  Railway  Company,  a  corporation  created 
under  and  by  virtue  of  the  laws  of  Ohio,  for  the  purpose  of 
constructing  and  operating  a  line  of  railway  in  said  state,  in- 
stituted proceedings  iii  the  court  of  common  pleas  of  said 
county  to  appropriate  and  condemn,  for  its  uses  as  such  rail- 
road corporation,  a  portion  of  said  lot  thirteen.  Such  action 
was  had  therein  that  a  portion  of  said  lot,  being  a  strip  of 
Jand  one  hundred  feet  in  width,  and  about  twelve  hundred 
feet  in  length,  extending  entirely  across  said  lot  on  the  west- 
erly side  thereof,  was  appropriated  by  said  last  mentioned 
railroad  company  for  its  uses  aforesaid;  but  no  compensa- 
tion tor  said  lands  so  appropriated  was  awarded  or  paid  to 
said  owner  thereof.  That  shortly  after  said  appropriation, 
and  in  virtue  thereof,  the  said  Toledo,  Norwalk  &  Cleveland 
Railway  Company  constructed  along  and  upon  the  westerly 
fifty  feet  of  said  strip  of  ground  a  railroad  track,  and  con- 
tinued thereafter  to  run  their  cars  over  the  same  until  said 
company  was  merged  by  consolidation,  under  the  statutes 
of  Ohio,  into  the  Lake  Shore  &  Michigan  Southern  Railway 
Company,  which  last  mentioned  company  became  the  suc- 
cessor, and  was  and  is  vested  with  the  rights,  property,  and 
franchises  of  the  said  the  Toledo,  Norwalk  &  Cleveland  Rail- 
way Company,  and  has  since  continued  to  run  its  cars  over 
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said  track  so  constructed  along  and  upon  the  westerly  fifty 
feet  of  said  strip  of  land  appropriated  as  aforesaid:  but 
neither  the  said  the  Toledo,  Norwalk  &  Cleveland  Railway 
Company  nor  the  said  the  Lake  Shore  &  Michigan  Soulhcrn 
Railway  Company  has  ever  made  use  of  any'portion  of  said 
strip  of  land  Iving  east  of  the  center  line  thereof;  nor  has 
either  of  said  railroad  companies  ever  had  any  interest  in 
said  lands,  except  as  acquired  by  said  appropriation.  Plaint- 
iffs further  say  thai  after  the  said  appropriation,  the  said 
William  Oliver  departed  this  life  intestate,  seised  in  fee  of 
said  lot  thirteen,  leaving  one  Harriet  O.  Halt,  his  only  child 
and  heir  at  law,  who  thereupon  became  and  was  seised  in 
fee  of  said  lot,  subject,  only,  to  the  rights  acquired  by  said 
railroad  company  under  and  by  virtue  of  said  proceedings 
to  appropriate.  And  being  so  seised  in  fee,  the  said  Harriet 
O.  Hall,  on  the  2Sth  day  of  September,  A.  D.  i86g,  byher 
deed  of  that  date  duly  executed,  acknowledged,  and  de- 
livered, conveyed  to  these  plaintilifs  all  of  said  lot  thirteen, 
including  said  strip  of  ground  one  hundred  feet  in  width, 
subject,  however,  to  the  rights  acquired  therein  by  said  rail- 
way company  as  aforesaid  ;  but  excepting  a  portion  of  said 
lot  off  the  southerly  end  thereof,  and  easterly  of  the  center 
of  the  '  River  Road."  so-called,  containing  five  and  5612-iocoo 
acres,  which  had  been  before  that  time  conveyed  to  one 
Stillman  Brow  n.  And  plaintiffs  say  that  under  and  by  virtue 
of  said  conveyance  they  therefore  became  and  have  ever 
since  been  vested  with  the  full  title  and  estate  in  and  to  said 
premises,  iri  their  own  right  and  in  trust,  and  they  thereupon 
entered  upon  and  have  ever  since  been  possessed  thereof, 
subject  only  to  the  rights  of  said  railroad  company  acquired 
as  aforesaid.  Plaintiffs  further  say  that  about  the  month  of 
September,  A.  D.  1872,  or  shortly  thereafter,  the  defendant, 
the  said  Pennsylvania  Company,  wrongfully  and  unlawfully. 
under  a  pretended  license,  obtained  from  the  said  Lal'^ 
Shore  &  Michigan  Southern  Railway  Company,  entered 
upon  so  much  of  said  strip  of  ground  one  hundred  feetm 
width,  appropriated  as  aforesaid,  as  lies  easterly  of  the  cen- 
ter line  thereof,  and  proceeded  to  and  did  dig  and  excavate 
the  same  along  and  upon  said  lot  for' the  entire  length  there- 
of, and  proceeded  to  and  did  lay  down  and  construct  thc^'"' 
a  railway  track,  and  have  ever  since  been  and  now  are  ^^ 

faged  in  running  their  passenger  and  freight  trains  of  cars 
aily,  and  many  times  each  day,  along  and  over  the  saW^, 
that  on  the  4th  day  of  January,  A.  D,  1S74,  the  said  Pe"^Te 
vania  Company  entered  into  a  contract  in  writing  with  ^" 
said  the  Lake  Shore  &  Michigan  Southern  Railway  C^^j 
pany,  a  copy  of  which  is  hereto  attached,  marked  'A,' 3" 
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made  a  part  of  this  petition,  whereby  it  was  agreed,  among 
other  things,  between  said  companies  that  for  the  considera- 
tion of  $7,500,  to  be  paid  by  defendant  to  said  the  Lake 
Shore  &  Michigan  Southern  Railway  Company,  and  upon 
certain  other  considerations  in  said  agreement  mentioned, 
the  said  last-mentioned  company  abandoned  to  the  defend- 
ant, and  undertook  to  permit  and  license  the  defendant  to 
use  and  perpetually  occupy  for  its  said  railroad  a  strip  iwen- 
tyfive  feet  in  width,  part  of  said  strip  of  one  hundred  feet  in 
width,  lying  east  of  and  adjoining  the  center  line  of  said  last- 
mentioned  strip,  along  the  entire  length  thereof;  and  also 
assumed,  for  the  consideration  aforesaid,  to  grant  to  defend- 
ant certain  other  rights  and  privileges  in  the  lands  and  ease- 
ments of  said  the  Lake  Shore  &  Slichigan  Southern  Rail- 
way Company.  The  portion  of  said  iot  so  abandoned  by 
said  last-mentioned  company  to  the  defendant  is  shown  in 
the  plat  or  diagram  attached  to,  and  forming  part  of,  said 
Exhibit  A,  and  made  a  part  of  this  petition.  And  plaint- 
iffs say  that  the  defendant  claims,  under  and' by  virtue  of 
said  contract  with  said  the  Lake  Shore  &  Michigan  Southern 
Railway  Company,  to  have  acquired  the  right  to  use  and 
occupy  said  strip  of  ground  for  its  said  railroad  purposes, 
during  its  will  and  pleasure.  And  plaintiffs  aver  that  by  the 
abandonment  as  aforesaid  of  the  easterly  fifty  feet  of  said 
strip  of  ground  by  the  said  the  Lake  Shore  &  Michigan 
Southern  Railway  Company,  and  of  the  portion  thereof  oc- 
cupied by  defendant  as  aforesaid,  the  said  easement  therein 
of  the  said  last-mentioned  company  acquired  by  said  appro- 
priation thereof  has  ceased  and  terminated;  that  defendant 
has  acquired  no  right  in  and  to  any  portion  of  said  lot  under 
said  contract  with  said  company,  or  otherwise,  and  all  its 
said  acts  are  in  violation  of  the  rights  of  plaintiffs  as  the  said 
owners  of  said  premises.  And  plaintiffs  aver  that  that  por- 
tion  of  said  lot  so  abandoned  to  and  occupied  by  defendants, 
as  aforesaid,  is  of  the  value  of  ten  thousand  dollars.  Plaint- 
iffs further  say  that  said  lot  thirteen  extends,  on  the  west, 
to  the  thread  of  the  channel  of  the  Maumee  river,  and  em- 
braces the  easterly  shore  of  said  Maumee  river  for  a  distance 
of  about  twelve  hundred  feet;  that,  as  the  owners  of  that 
portion  of  said  lot  thirteen  conveyed  to  them  as  aforesaid, 
they  are  invested  with  the  title  to  and  ownership  of  said 
river-front  extending  to  the  thread  of  the  channel  of  said 
river  as  aforesaid, and  all  the  rights  and  privileges  connected 
therewith  and  attaching  thereto ;  and,  but  for  the  said  wrong- 
ful and  unlawful  acts  of  the  defendant  hereinbefore  com- 
plained of,  the  said  property,  rights,  and  privileges  of  the 
plaintiffs  would  be  of  great  value.  Plaintiffs  say  that  the 
46  A.  &  E.  R.  Cas— 36 


byGoogle 


S63  TENNSVLVASIA   CO.   :'.   PLATT.  [VOL  46 

said  excavations  made  by  the  defendant,  as  aforesaid,  are  o( 
great  depth,  and  extend  entirely  across  the  said  lot  thirteen, 
at  the  westerly  side  of  the  '  River  Road,'  so-called,  and  are 
within  a  short  distance  of  said  riverfront  of  the  plaintiffs  for 
said  distance  of  about  twelve  hundred  feet;  that  said  rail- 
road track  of  defendant  is  constructed  upon,  and  operated 
along,  that  portion  of  said  lot  so  excavated  as  aforesaid,  at  a 
difTerent  grade  from  that  of  the  tracks  of  said  the  Lake  Shore 
&  Michigan  Southern  Railway  Company,  and  by  reason  ol 
the  premises  aforesaid  all  communication  between  said  river 
front  and  the  remainder  of  plaintiffs'  said  premises  is  cut  off 
and  destroyed  ;  that  in  consequence  of  said  wrongful  and 
unlawful  acts  of  the  defendant,  and  of  the  proposed  mainte- 
nance thereon  of  defendant's  said  line  of  railway  as  aiore- 
said,  the  usefulness  and  value  of  plaintiffs' said  riverfront. 
and  of  the  remainder  of  their  said  premises  have  been  and 
are  greatly  injured  and  impaired  and  depreciated.  And 
plaintiffs  aver  that  they  have  sustained  damages  by  reason 
of  the  premises  aforesaid  in  the  sum  of  fifty  thousand  dollars. 
Wherefore  plaintiffs  pray  judgment  against  the  defendant 
for  the  sum  of  sixty  thousand  dollars  ;  and  for  all  other  pr"!'" 
er  relief."  A  general  demurrer  to  the  petition  having  been 
sustained,  the  case  was  brought  on  error  to  this  court,  where 
it  was  held  that  the  petition  stated  a  cause  of  action,  an"!  j  ^ 
judgments  below  were  reversed,  and  the  cause  remanded  '" 
further  proceedings.  The  decision  0/  the  court  is  rep""^ 
in  43  Ohio  St.  228,  22  Am.  &  Eng.  R.  Cas.  129.  . 

A  copy  of  the  contract  between  the  Lake  Shore  &  Mi^'^*^,- 
Southern  Railway  Company  and  the  Pennsylvania  ComP^JV^ 
referred  to  in  the  petition  as  "  Exhibit  A,"  is  contained  >.'*  j 
statement  of  the  case  there  made,  and  need  not  be  '•S^'"^™. 
out  here.  After  the  case  was  remanded  to  the  court  of  ^ 
mon  pleas,  the  defendant  hied  the  following  answer:  ^-i 

"  And  now  comes  the  defendant,  and  hy  leave  of  '^ourt      - 
its  amended  answer  to  plaintiffs'  petition,  and  says  it  ^^^Tu^s 
that  it  is  a  corporation  of  the  state  of  Pennsylvania,  an*^  .„.. 
been  doing  business  in  Ohio,  operating  the  line  of  J"^  ,^,Vr 
named  in  plaintiffs'  petition,     ft  admits  that  William  O'      . 
was  the  owner  of  the  premises  described  in  plaintiffs' P 
tion,  in  tlie  year  1851,  and  that  the  Toledo,  Norwalk  &  ^"f  u,' 
land  Railway  Company,  a  corporation  created  under  3^"^ 
virtueof  the'laws  of  Onia,duly  appropriated  and  condeW 
for  the  use  of  its  line  of  railway,  a  portion  of  the  lot  oi  fj.i 
Oliver  extending  entirely  across  said  lot,  and  100  feet  'i*,^^'   jj 
as  averred  in  said  petition ;  but  it  denies  the  averment  '^*f„;. 
petition  that  said  Oliver  was  not  compensated  and  pa'^    ,, 
said  lands  so  appropriated  by  said  railway  corporation* 
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admits  that  said  the  Toledo,  Norwalk  &  Cleveland  Railway 
Company  afterwards  constructed  a  line  of  railway  upon  said 
tract,  and  that  thereafter  said  corporation  was  merged  by 
consolidation  under  the  statutes  of  Ohio  into  the  Lake  Shore 
&  Michigan  Southern  Railway  Companj-,  and  that  the  Lake 
Shore  &  Michigan  Southern  Railway  Company  thereby  be- 
came  the  successor  and  vested  with  all  the  rights,  interests, 
and  property  franchises  of  said  the  Toledo,  Norwalk  &  Cleve- 
land  Railway  Company,  and  has  since  continued  to  maintain 
and  operate  said  railway  upon  said  premises;  but  it  denies 
the  averment  in  said  petition  contained  that  neither  the  said 
the  Toledo,  Norwalk  &  Cleveland  Railway  Company  nor  the 
said  the  Lake  Shore  &  Michigan  Southern  Railway  Company 
has  ever  made  use  of  any  portion  of  said  strip  01  land  lying 
east  of  the  center  line  thereof.  It  says  that  it  is  not  advised 
of  tlie  state  of  plaintiffs'  title,  and  therefore  denies  the  same. 
It  admits  that  on  or  .about  the  month  of  September,  A.  D. 
1873,  it  entered  upon  a  portion  of  said  100  feet  immediately 
east  of  the  center  line  thereof, — to  wit,  a  strip  25  feet  in  width, 
— and  that  it  has  laid  thereon  a  track  as  averred  in  said  petition, 
and  that  it  has  since  maintained  and  operated  the  same;  but 
it  denies  that  it  did  so  wrongfully  and  unlawfully,  and  it  de- 
nies that  under  and  by  virtue  of  the  arrangement  between 
the  Lake  Shore  &  Micnigan  Southern  Railway  Company  and 
the  defendant,  the  Lake  Shore  &  Michigan  Southern  Railway 
Company  intended  to  and  did  abandon  the  said  25  feet  occu- 
pied by  said  defendant,  or  the  remaining  25  feet  east  of  the 
part  occupied  by  the  defendant ;  but  it  avers  the  fact  to  be  that 
the  said  arrangement  entered  into  by  said  railway  companies 
was  entered  into  by  said  the  Lake  Shore  &  Michigan  Southern 
Railway  Company  and  this  defendant  for  the  common  bene- 
fit of  both  companies,  in  accordance  with  the  powers  con- 
ferred by  the  statutes  of  Ohioin  such  cases  made  and  pro- 
vided ;  and  among  other  purposes  it  was  designed  to  afford  the 
means  of  interchange  of  traffic  between  said  two  named  com- 
panies by  furnishing  means  for  connections  of  tracks,  and  that, 
shortly  after  the  construction  of  defendant's  railroad  track, 
connection  was  made  by  the  defendant  with  the  tracks  of  the 
Lake  Shore  &  Michigan  Southern  Railway  Company,  and 
the  same  has  ever  since  been  maintained  and  operated  and 
used  as  a  means  of  interchanging  traffic  from  either  of  said 
lines  to  the  other.  It  further  says  that  it  denies  that  the  ease- 
ment and  rights  of  said  the  Lake  Shore  &  Michigan  Southern 
Railway  Company  in  and  to  the  50  feet  easterly  of  the  center 
line  have  ceased  and  determined  by  virtue  of  said  agreement 
of  1874;  but  it  avers  the  fact  to  be  that  said  the  Lake  Shore 
&  Michigan  Southern  Railway  Company  still  owns,  occupies, 
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and  controls  the  25  feet  easterly  of  the  part  occupied  by  this 
defendant.  It  denies  the  averment  in  said  petition  contained 
that  the  easement  in  the  easterly  ^o  feet  of  said  strip  of  the 
Lake  Shore  &  Michigan  Southern  Railway  Companj-  has 
ceased  and  terminated.  It  further  says  that  it  denies  that 
any  acts  of  the  defendant  have  affected  the  value  of  said  por- 
tion fronting  upon  the  river,  and  it  denies  that  the  strip  of 
ground  so  as  aforesaid  occupied  by  it  is  of  the  value  of  ($10,- 
000)  ten  thousand  dollars,  as  is  averred  in  said  petition.  It 
denies  that  the  excavations  made  by  the  defendant  for  the 
purpose  of  constructing  its  raihvay  are  of  great  depth,  and 
that  but  for  said  excavation,  and  the  existence  of  defendant 
railway,  said  river  front  would  be  of  much  greater  value  than 
it  now  is.  It  denies  that  the  construction  of  its  said  line  of 
raihvay  upon  said  strip  of  ground  has  in  any  manner  affected 
or  impaired  the  communication  and  means  of  access  from  one 

fiortion  of  plaintiff's  premises  to  the  other;  but  it  avers  the 
act  to  be  that  the  original  appropriation  in  185 1  completely 
severed  the  portion  of  said  lots  fronting  upon  the  river  from 
the  portion  lying  easterly  of  the  loc  feet  thus  appropriated, 
and  that  prior  to  the  construction  of  defendant's  railway  the 
plaintiffs  nad  no  means  of  communication  from  one  piece  to 
the  other  across  said  100  feet.  It  further  avers  that  the  grade 
line,  upon  which  it  located  and  constructed  its  said  track,  was 
such  grade  line  as  said  the  Lake  Shore  &  Michigan  Southern 
Railway  Company,  as  the  successor  of  the  Toledo,  Norwalk 
&  Cleveland  Railway  Company,  has  the  full  and  perfect  right, 
under  the  said  appropriation,  to  adopt  as  the  line  for  double 
tracks  or  sidetracks  m  connection  with  its  said  line  of  rail- 
road, and  in  furtherance  of  its  said  railroad. 

"Second  Defense.  The  defendant  answering  further  says 
that,  prior  to  the  time  of  the  construction  of  the  defendant's 
railroad  bed  upon  the  lands  described  in  the  petition,  the 
plaintiffs  had  acquired  the  title  to  said  lot  No.  thirteen  (13) 
as  alleged  in  their  petition,  and  were  the  owners  thereof  at 
the  time  and  during  the  construction  of  said  railroad  by  this 
defendant,  as  alleged  in  said  petition ;  that  said  plaintiffs  then 
well  knew  that  this  defendant  claimed  title  to  said  twenty- 
live  feet  of  land  whereon  its  said  road  was  being  built,  and 
entered  upon,  took  possession  of,  and  constructed  its  said  road 
with  the  understanding  and  belief  that  it  had  a  right  to  do  so 
under  its  said  contract  with  the  said  the  Lake  Shore  &  Michi- 
gan Southern  Railway  Company;  that  notwithstanding  all 
this  the  plaintiffs  stood  by,  acquiesced  in,  and  encouraged  the 
defendant  in  the  construction  of  its  said  railroad  upon  said  lot 
thirteen,  (13,)  and  made  no  protest  or  objection  thereto,  and  as- 
serted no  claim  to  the  ownership  of  said  right  of  way  until 
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after  the  completion  of  said  railroad,  and  the  defendant  says 
lliat  by  reasoH  of  the  aforesaid  acts  of  said  plaintiffs  they  are 
thereby  estopped  from  making  the  claim  set  forth  in  their  said 
petition.     Vvherefore  it  asks  to  be  dismissed  with  its  costs." 

The  plaintiffs,  by  their  reply,  denied  generally  the  allega- 
tions of^  new  matter  contained  in  the  answer,  and,  upon  the 
issues  thus  joined  by  the  pleadings,  the  case  was  tried  to  a 
jury,  which  returned  a  verdict  for  the  plaintiffs,  assessing 
their  damages  in  the  sum  of  $15,993.14.  Amotion  for  a  new 
trial  was  overruled  upon  the  plaintiffs  remitting  S500  of  the 
verdict,  and  judgment  was  thereupon  rendered  for  the  bal- 
ance.  The  judgment  was  affirmed  by  the  circuit  court,  and 
this  proceeding  is  prosecuted  here  to  reverse  the  judgments 
of  the  courts  below.  The  questions  arising  upon- the  record, 
which  it  is  deemed  important  to  notice  in  the  disposition  of 
the  case,  together  with  any  further  statement  necessary  to 
their  understanding  and  decision,  will  appear  in  the  opinion. 

E.  W.  Tollerton  and  /.  H.  Doyle,  for  plaintiff  in  error. 

Frank  H.  Hurd^aA  Charles  Pratt,  for  defendants  in  error. 

Williams,  J. — In  the  former  decision  of  the  case,  reported 
in  43  Ohio  St.  2zS,  22  Am,  &  Eng.  R.  Cas,  129,  it  was  held 
that  the  petition  stated  a  cause  of  action  entitling 
the  plaintiffs  to  recover  of  the  defendant,  as  in  a 
proceeding  by  it  to  appropriate  the  strip  of  land  occupied  by 
Its  railroad,  compensation  for  the  value  of  the  land  so  occu- 
pied, and  damages  for  the  increased  danger  and  inconven- 
ience in  the  use  of  the  plaintiffs'  other  lands  from  which  the 
strip  was  severed,  arising  from  the  construction  and  opera- 
tion of  the  defendant's  road.  Upon  the  trial  of  the  case  sub- 
se<5uently  had  in  the  court  of  common  pleas  upon  the  issues 
joined  by  the  pleadings,  it  appeared  that  the  Lake  Shore  & 
Michigan  Southern  Railway  Company  continued  to  own  and 
use  the  west  half  of  the  rigjit  of  way  originally  appropriated, 
which  completely  separated  the  plaintiff's  river  front  from 
their  other  lands  ;  and  that  no  privilege  of  crossing  the  right 
of  way,  as  a  means  of  access  from  their  river  front  to  their 
lands  on  the  other  side,  belonged  to  the  plaintiffs.  The 
cour!  accordingly  instructed  the  jury  that  the  plaintiffs  were 
not  entitled  to  recover  damages  for  the  alleged  injury  to 
their  river  front,  and  withdrew  the  evidence  relating  to  such 
damages  from  their  consideration.  With  respect  to  the  dam- 
ages claimed  for  the  injury  to  the  plaintiffs'  land  lyirtg  east 
of  the  strip  occupied  by  the  defendant's  road,  and  between  it 
and  the  river  road,  evidence  was  given  tending  to  show  that 
the  Lake  Shore  &  Michigan  Southern  Railway  Company  never 
abandoned  any  part  of  its  right  of  way  Iving  east  of  the  de- 
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fendants"  roadway.  Evidence  was  given  by  the  plaintiffs 
tending  to  prove  their  dam^tges,  if  such  abandonment  should 
be  found  by  the  jury.  The  jury  found  upon  the  question  lor 
the  plaintinfs,  and  returned  in  their  verdict,  separately,  'he 
specific  amount  of  damages  so  sustained.  Upon  the  hearing 
of  the  motion  for  a  new  trial,  the  court,  being  of  the  opinion 
that  part  of  the  verdict  was  not  sustained  by  the  evidence,  re- 
quired the  plaintiffs  to  remit  the  damages  so  assessed,  which 
was  done,  and  judgment  entered  for  the  remainder  of  the 
verdict.  All  questions  have  been  thus  eliminated  from  the 
case,  except  those  relating  to  the  plaintiff's  right  to  recover 
the  value  of  the  strip  of  land  occupied  by  defendant's  road. 
This  right,  on  the  trial,  was  contested  upon  two  grounds: 
{1)  That  there  had  been  no  abandonment  by  the  Late  Shore 
&  Michigan  Southern  Railway  Company  of  that  part  of  its 
right  of  way :  and  (2)  that  plaintiff  was  estopped,  by  their 
conduct,  from  claiming  sucn  abandonment.  In  the  charge 
to  the  jury,  after  stating  that  the  right  acquired  by  the  rail- 
road company  making  the  appropriation  was  an  easement  in 
perpetuity  for  railroad  purposes  in  the  strip  of  land  so  ap- 
propriated, which  afterwards  passed  to  and  became  the  prop" 
erty  of  the  Lake  Shore  Company,  and  that,  by  the  contract 
referred  to  in  the  petition  between  the  defendant  and  the 
Lake  Shore  Companv,  the  latter  company  transferred  to  the 
defendant  for  railroad  purposes  25  feet  of  the  appropriated 
strip,  the  court  said  to  the  jury,  "that  the  supreme  court 
of  this  state  has  decided  that,  by  virtue  of  such  transfef- 
the  Lake  Shore  Company  abandoned  its  easement  to  the 
said  twenty-five  feet ;  and  that  thereby  the  said  twenty-five  feet 
reverted  to  and  became,  the  property  of  the  plaintiffs,  clear 
and  free  from  the  said  easement."  After  the  jury  had  re- 
tired, they  returned  into  court,  and  requested  that  a  portion 
of  the  charge  be  re  read  to  them,  which  was  done  without 
objection  ;  and  then,  in  response  to  an  inquiry  made  by  one 
of  the  jurors  the  court  further  said  to  the  jury;  "Trie su- 
preme court  decided  that  the  contract  made  by  the  Penn- 
slyvania  Company  and  the  Lake  Shore  Company  worked 
an  abandonment  of  that  twenty-five  feet,  and  that  thereby 
it  reverted  to  the  plaintiffs,  and  they  became  the  abso- 
lute owners  of  the  property  free  from  the  easement.  "  The 
defendant  excepted  to  these  portions  of  the  charge,  3"d 
requested  the  court  to  give  in  charge  each  of  the  following 
instructions,  viz.:  "(i)  There  is  nothing  contained  in  the 
contract  between  the  Lake  Shore  Company  and  the  Pen"" 
sylvania  Company,  of  date  January  4,  1874,  whereby  the  ^0^' 
mer  grants  to  the  latter  the  said  twenty-five  feet  of  land,  which 
in  law  amounts  to  an  abandonment  by  the  Lake  Shore  Coni- 
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any  of  its  rights  in  said  land.  The  Lake  Shore  Company 
ad  a  right  to  make  said  contract,  and  the  Pennsylvania  Com- 
pany acquired  thereby  a  right  to  construct  its  road  as  it  did 
upon  said  twenty-five  feet  of  land,  as  described  in  said  con- 
tract. (2)  If  the  jury  find  that  the  Toledo,  Norwalk  &  Cleve- 
land Railway  Company,  in  constructing  its  road,  built  the 
same  substantially  in  the  center  of  its  one  hundred  feet  of 
appropriation,  then  I  charge  you  that  this  was  a  user  of 
the  entire  one  hundred  feet;  and  if  you  further  find  that 
said  track  has  ever  since  remained  where  originally  built, 
then  there  never  has  been  any  abandonment  by  the  said 
company,  and  your  verdict  must  be  for  the  defendant.  {3) 
If  the  jury  find  that  such  use  of  the  east  fifty  feet  for  sup- 
port and  protection  was  necessary,  and  the  grant  to  the 
Pennsylvania  Company  and  the  construction  of  its  track 
was  in  aid  of  sucti  protection  and  an  additional  protec- 
tion, such  grant  would  not  amount  to  an  abandonment, " 
The  court  refused  to  give  either  of  these  instructions,  and 
the  defendant  exceptea.  It  is  clear  that  if  the  charge  given 
was  correct,  there  was  no  error  in  refusing  the  in- 
structions requested,  unless  the  decision  upon  the  ^1'^',",*" 
demurrer  should  be  overruled.  And  though  coun-  miobbj. 
sel  for  the  plaintiff  in  error  question  the  soundness 
of  that  decision,  they  recognize  the  well-established  rule  that, 
when  it  has  been  determined  by  this  court  that  a  petition  states 
a  cause  of  action,  and  the  cas'e  afterwards  comes  before  the 
court  for  the  review  of  alleged  errors  occurring  at  the  trial, 
the  former  decision  will  be  followed  unless  it  is  very  clearly 
erroneous.  Their  contention  is,  that  the  decision  upon  the 
demurrer  has  not  the  effect  ascribed  to  it  by  the  trial  court 
in  the  portions  of  the  charge  under  consideration.  And 
whether  it  has,  or  not,  is  the  question  now  before  us. 

The  fact  upon  which  the  petition  bases  the  alleged  aban- 
donment by  the  Lake  Shore  Company  of  its  easement  in  the 
strip  of  land  for  which  the  plaintiffs  claim  compen- 
sation is  the  contract  made  between  that  company   ""Jn""*" 
and  the  defendant,  by  which  the  former  undertook  J^^Vwt^b*. 
to  transfer  that  part  of  its  easement  to  the  tatter  for  tw«.o  two 
railroad  purposes  in  perpetuity.     The  averments  caaiiaBitt. 
of  the  petition  are  that  by  the  agreement  between 
the  two  companies,  the   Lake  Snore  &   Michigan  Southern 
Railway  Company,  for  the  considerations  therein    named, 
"  abandoned  to  the  defendant,  and  undertook  to  permit  and 
license  the  defendant  to  use  and   perpetually  occupy  for  its 
railroad  "  the  strip  of  land  in  question  ;  and  "  the  portion  of 
said  lot  so  abandoned  "  is  shown  by  the  diagram  attached  to 
the  contract ;  and  "  that,  by  the  abandonment  as  aforesaid. 
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the  easement  of  the  Lake  Shore  and  Michigan  Southern 
Railway  Company  ceased  and  terminated;  and  "  that  por- 
tion of  said  lot  so  abandoned  to  and  occupied  bv  the  defend- 
ant is  of  the  value  of  ten  thousand  dollars."  No  otheraban- 
donment  than  that  resulting  from  the  contract  is  alleged  in 
the  petition  ;  nor  is  the  abandonment  placed  upon  any  other 
ground.  True,  the  petition  avers  that  the  Lake  Shore  Com- 
pany never  had  any  interest  in  the  land  except  that  acquired 
by  the  appropriation,  which  was  but  an  easement,  and  that 
it  never  used  any  portion  of  the  strip  so  acquired,  lyinp  east 
of  the  center  line  thereof.  But  it  is  nowhere  charged  nr 
claimed  in  the  petition  that  the  abandonment  resulted  from  ■ 
such  non-user.  As  we  understand  the  decision  upon  the  de- 
murrer, it  was  held  that,  upon  the  averments  of  the  petition, 
the  plaintiffs  might  treat  that  part  of  the  easement  which  the 
Lake  Shore  Company  transferred  to  the  defendant  as  aban- 
doned by  the  former  company,  and  recover  of  the  delendant 
as  upon  an  appropriation ;  and  by  that  decision,  fairly  con- 
strued, in  view  of  the  allegations  of  the  petition,  it  was  set- 
tled, we  think,  that  the  effect  of  the  contract  between  the 
Lake  Shore  Company  and  the  defendant  was  to  work  the 
abandonment  of  that  portion  of  the  right  of  way  described 
in  it-  The  answer  does  not  controvert  the  making  of  the 
contract  between  the  two  companies,  as  alleged  in  tne  peti- 
tion, but  denies  that  the  Lalce  Shore  Company  intended  to 
or  did  thereby  abandon  any  of  its  right  of  way,  or  that  its 
easement  or  right  of  way  ceased  and  determined  by  virtue  of 
the  contract.  These  denials,  in  the  light  of  the  former  de- 
cision, raised  no  issue  of  fact.  They  are  the  pleader's  con- 
struction of  the  contract,  and  his  opinion  of  its  legal  effect. 
It  is  further  averred  in  the  answer  that  the  contract  was  en- 
tered into  for  the  common  benefit  of  both  companies,  an^ 
was  designed  to  afford  means  for  the  interchange  of  trainc 
between  the  two  companies  ;  and  it  is  contended  an  argume" 
that  the  Lake  Shore  Company  retained  a  beneficial  u^eo 
that  part  of  its  right  of  wav  transferred  to  the  defendant  b)' 
the  contract  resulting  from  the  protection  afforded  bytbede- 
fendant's  roadway  to  the  tracks  of  the  Lake  Short  CoflOp''"?' 
The  agreement  between  the  two  companies  is  ^'^P''^^^  ,1,31 
the  written  instrument.  It  is  no  part  of  that  agreement '■" 
the  Lake  Shore  Company  shall  retain  for  any  purpoS^^^ 
control  of  or  interest  in  that  part  of  the  right  of  way  ^^\~f 
ferred  by  the  agreement  to  the  Pennsylvania  Company'  ^ 
that  the  latter  shall  so  construct  or  maintain  its  roadW^J  ^ 
to  protect  the  tracks  of  the  former.  It  may  incidental^''.  ^ 
suit  that  the  tracks  of  the  Lake  Shore  Company  will  r^^^j  js 
some  protection  from  the  grade  of  the  defendant's  ro^ 


byGoogle 


VUL.  46]  ABANDONMENT   OF   RIGHT  OF   WAY.  569 

now  constructed,  but  such  incidental  protection  confers  on 
the  former  company  no  right  in  or  control  over  the  latter's 
road,  or  the  strip  of  land  transferred  to  it  by  the  contract. 
The  agreement  imposes  no  obligation  upon  the  Pennsylvania 
Company  to  maintain  its  roadway  as  now  constructed.  It 
may  change  the  grade  at  pleasure,  and  any  right  to  use  or 
control  any  part  of  the  right  of  way  occupied  by  the  defend- 
ant, which  the  Lake  Shore  Company  may  hereafter  acquire 
for  the  protection  of  its  tracks,  must  depend  upon  future  con- 
ventional arrangement  between  the  two  companies.  And  so 
with  regard  to  the  interchange  of  traffic  between  the  two  com- 
■  panics,  or  for  the  use  of  the  tracks  of  each  company  for  the  com- 
mon  benefit  of  both  ;  for  nothing  qp  either  subject  is  found 
in  the  written  contract.  By  that  contract,  the  surrender  by 
the  Lake  Shore  Company  of^  its  dominion  over  that  part  of  its 
right  of  way  therein  described  was  complete.  The  charge  of 
the  court  with  respect  to  the  effect  of  the  former  decision 
was,  w?  think,  free  from  error. 

2.  The  estoppe!  pleaded  by  the  defendant  is,  in'substance, 
that  the  plaintiffs,  being  the  owners  of  the  premises  on  which 
the  defendant  was  constructing  its  railroad,  and 
knowing  that  the  defendant  claimed  title.jinderits  ^liJIIui^' 
contract  with  the  Lake  Shore  Company  to  that 
portion  on  which  its  road  was  being  built,  stood  by,  acqui- 
esced in,  and  encouraged  the  defendant  in  the  construction 
of  the  road,  and  asserted  no  claim  to  any  part  of  the  right  of 
way  until  after  the  road  was  completed.  Upon  the  trial  of 
the  case,  the  inquiry  in  regard  to  the  estoppel  was  allowed  a 
somewhat  more  extended  range,  and  evidence  was  admitted 
tending  to  show  an  estoppel  by  declarations  and  conduct  of 
the  plaintiffs,  which  induced  the  defendant  to  enter  into  the 
contract  with  the  Lake  Shore  Company.  The  defendant  was 
given  the  benefit  of  this  evidence,  as  well  as  of  the  evidence 
tending  to  prove  the  estoppel  pleaded,  as  appears 
from  the  charge  of  the  court,  which,  upon  this  ^JthTtMri** 
branch  of  the:  case,  was  as  follows:  "  Where  one 
person,  by  his  acts  or  declarations  made  deliberately,  and  with 
Knowledge,  induces  another  to  believe  certain  facts  to  exist, 
and  that  other  person  rightfully  acts  on  the  belief  so  in- 
duced, and  is  misled  thereby,  the  former  is  estopped  to  af- 
terwards  set  up  a  claim  based  upon  facts  inconsistent  with  the 
facts  so  relied  upon,  to  the  injury  of  the  persons  so  misled. 
This  definition  embraces  all  the  essential  elements  of  an  es- 
toppel. It  will  be  your  duty  to  examine  the  evidence,  and 
ascertain  whether  all  these  elements  are  proved  in  this  case 
substantially  as  I  have  stated  them.  Inquire  first  if  the  plaint- 
iffs said  or  did  anything,  and,  if  so,  what,  to  induce,  the  Penn- 
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sj-ivania  Company  to  enter  into  this  contract  with  the  Lake 
Shore  Company,  which  is  set  out  in  the  petition.  Merely 
standing  by  with  knowledge  that  the  railroad  company  has 
entered  upon  the  land,  and  is  constructing  its  railroad  thereon, 
and  makini;^  no  ubjectioa,  is  not  of  itself  sufficient.  Such  con- 
duct might  deprive  the  owner  of  his  right  to  reclaim  the  land, 
or  to  eniDin  the  operation  of  the  railroad,  or  to  recover  the 
value  of  the  improvements  put  upon  the  land  by  the  railroad 
company,  but  something  more  is  necessary  to  bar  his  claim 
to  recover  compensation  lor  the  land  taken.  ■  Did  the  plaint- 
i^s  know  that  this  contract,  or  substantially  such  a  contract, 
was  about  to  be  made,  and  did  they,  by  their  conduct  or  dec- 
larations, fairly  lead  the  defendant  to  understand  and  believe 
that  by  such  contract  the  defendant  would  get  the  title  to  this 
strip  of  land  free  from  any  claim  of  the  plaintiffs  to  compen- 
sation? To  estop  the  plaintiffs,  by  their  acts  or  declarations, 
such  acts  or  declarations  must  have  come  to  the  knowledge 
of  and  be  relied  upon  by  the  defendant.  Any  statements 
made  by  the  plaintiffs  to  the  Lake  Shore  Company,  of  which 
the  defendant  had  no  knowledge,  or  upon  which  tneydid  not 
retv.  are  not  sufficient  to  create  an  estoppel.  If  the  plaintiffs 
knew  of  this  contract,  they  and  the  deiendant  are  alike  pre- 
sumed to  know  what  the  legal  effect  of  the  contract  was,  viz., 
that  it  would  work  an  abandonment  by  the  Lake  Shore  Com- 
pany of  its  easement  in  this  strip  of  land,  and  restore  the  land 
to  the  plaintiffs  free  from  the  easement;  and  the  conduct  of 
both  parties  must  be  considered  in  the  light  of  such  a  pre- 
sumption. The  defendant,  knowing  the  legal  effect  of  such 
a  contract,  would  enter  into  it  at  its  peril,  unless  it  was  fairlv 
led  to  believe  by  the  declarations  or  the  acts  of  the  plaintiffs 
that  it  might  do  so  without  incurring  any  liability  to  them. 
If  the  plaintiffs  knew  that  a  contract  was  about  to  be  made 
between  the  Lake  Shore  Company  and  the  Pennsylvania 
Company,  whereby  the  former  company  would  cede  to  the 
latter  company  the  right  to  occupy  and  forever  maintain  and 
operate  its  railroad  upon  this  strip  of  twenty-five  feet,  and  in- 
duced the  defendant  to  believe  that  they  nad  no  claim  or 
would  assert  no  claim  by  reason  of  such  contract,  and  in  re- 
liance upon  this  belief  the  defendant  entered  into  the  contract, 
the  plaintiffs  then  would  be  estopped  from  maintaining  this 
action ;  or  if  plaintiffs  requested  the  Lake  Shore  Company  to 
cede  to  the  defendant  twenty-five  feet  of  said  right  of  way, 
for  the  purpose  of  constructmg  and  permanently  operating 
defendant's  railroad  thereon,  and  the  defendant  knew  of  such 
request,  and  in  reliance  thereon  entered  into  the  said  contract, 
and  the  plaintiffs  gave  no  notice  to  either  company  that  such 
contract  would  be  treated  as  an  abandonment,  then  the  plaint- 
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iffs  are  estopped.  But  if  theplaintiflshad  nr>  knowledge  that 
a  contract  was  entered  into  for  a  permanent  occupation  bv 
the  Pennsylvania  Company  of  this  twentv-five  feet  tor  its  rail- 
road, or  tnat  such  contract  was  about  to  be  entered  into,  or 
if  the  defendant  had  no  knowledge  of  the  alleged  acts  or  dec- 
larations of  the  plaintifis,  or  if  it  had  reason  to  believe  that 
an  abandonment  would  be  claimed  by  the  plaintifis,  then  the 
plaintiffs  are  not  estopped." 

The  defendant  took  exceptions  to  portions  of  this  charge. 
An  extended  discussion  of  the  exceptions  would  not  be  prof- 
itable. We  see  no  error  in  the  charge  prejudicial 
to  the  defendant.  Upon  the  festonpel  pleaded  in  8»«-cfcitg« 
the  answer,  it  follows  the  ease  of  Goodin  v.  Cincin.  ""  ••""'•' 
nati  &  Whitewater  Canal  Co.,  rS  Ohio  St.  169,  :ind  „«. 
the  definition  of  all  estoppel  in  pais,  contained  in 
the  first  paragraph  above  quoted,  to  which  tlie  defendant  ex- 
cepted, is  adopted  literally  from  the  opinion  of  the  court  in 
the  case  of  Ense!  v.  Levy,  46  Ohio  St.  255.  We  have  been 
unable  to  discover  that  any  part  of  the  charge  is  in  conflict 
with  the  cases  of  Smiley  v.  Wright.  2  Ohio,  506,  Resor  t. 
Mississpipi  R.  Co..  17  Ohio  St.  140 ;  Rosenthal  v.  Mayhugh, 
33  Ohio  St.  155,  relied  on  by  counsel  for  the  plaintiff  in  error. 
In  Smiley  v.  Wright,  a  widow,  who  was  entitled  to  dowerin 
land  sold  at  public  sale,  was  present  at  the  sale,  and  agreed 
that  the  land  might  be  sold  free  of  her  dower.  It  was  pub- 
licly proclaimed  in  her  presence  that  the  land  would  be  sold 
free  of  her  dower,  and  it  was  so  sold.  It  sold  for  a  larger 
sum  on  that  account  than  it  otherwise  would.  She  afterwards 
brought  suit  for  dower  against  the  purchaser,  and  she  was 
held  estopped.  By  her  agreement  and  conduct  she  induced 
the  purchaser  to  buy  the  land,  and  pay  for  it  more  than  he 
would  otherwise  have  done.  In  Resor  v.  Mississippi  R.  Co., 
"  a  vendor  put  his  vendee  into  possession,  and  executed  and 
placed  in  his  hands  a  dertl  of  conveyance  for  the  land  sold 
with  an  understanding  between  them  that  the  deed  should 
not  be  considered  as  cTelivered,  or  become  effectual,  until  the 
purchase  rnoney  should  be  paid  ;  and  the  vendee  subsequently 
put  the  deed  upon  record,  and,  without  paying  the  purchase 
money,  mortgaged  the  land  to  ^(jh<7 /fj'f  mortgagees  for  value, 
and  without  notice ;"  and  it  was  held  that  the  vendor  was 
estopped,  as  between  him  and  the  mortgagees,  from  denying 
the  deiivery  of  the  deed,  or  asserting  any  claim  to  the  land. 
In  other  words,  the  vendor  clothed  the  vendee  with  all  the 
evidences  of  title,  enabled  him  thus  to  appear  of  record  as  the 
owner,  and  the  mortgagees  acted  upon  his  title  thus  appear- 
ing of  record.  The  vendor's  conduct  amounted  to  a  repre- 
sentation to  the  mortgagees  that  the   vendee  was  the  owner 
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of  the  land,  upon  the  faith  of  which,  the  mortgagees  loaned 
their  money.  As  was  said  by  Welch,  J.,  in  the  opinion,  the 
vendor  "  by  his  own  acts,  in  putting  the  land  and  deed  of  con- 
veyance therefor  into  the  possession  of  the  company,  plainly 
said  to  the  world  that  the  company  was  the  owner  of  the  land, 
and  might  safety  be  dealt  with  as  such,  as  much  so  as  if  he 
had  stood  by  and  told  the  mortgagees  that  the  vendee  was 
the  owner."  In  Rosenthal  i'.  Mayhugh,a  woman  whose  hus- 
band had  deserted  her,  and  who  had  not  been  heard  from  for 
seven  years,  under  the  belief  that  he  was  dead,  joined  with 
the  children,  to  induce  a  sale  of  land  which  belonged  to  him, 
in  representing  that  he  was  dead,  and  they  thereby  effected 
the  sale.  She  also  as  widow  joined  with  the  children  in  a 
conveyance  in  fee  with  covenants  ol  warranty,  and  the  con- 
tract was  fullv  executed  by  the  purchaser.  It  was  held  that, 
although  the  liusband  was  still  living,  she  was  estopped  from 
treating  the  contract  as  a  nullity,  and,  upon  the  death  of  her 
husband,  from  asserting  her  right  to  have  dower  assigned 
her.  In  each  of  these  cases,  all  the  elements  of  an  estoppel 
as  defined  by  the  court  in  its  charge,  were  present.  It  is,  we 
think,  bj-  these,  and  other  adjudications  in  this  state,  fully  es- 
tablished that  in  order  to  estop  an  owner  from  asserting  title 
to  his  property,  by  his  declarations  or  conduct,  it  must  appear 
that  he  was  at  the  time  apprised  of  the  true  state  of  his  title  ; 
that  he  knew  or  had  reason  to  believe  his  declarations  or  con- 
duct would  be  acted  upon  by  another ;  that  thev  were  acted 
upon  by  such  other  person  in  ignorance  of  the  title ;  and 
that  such  person  will  be  injured  by  allowing  the  truth  of 
the  admission  by  the  declaration  or  conduct  so  acted  upon 
by  him  to  be  disproved.  And  while  an  owner,  who  stands 
by,  and,  without  objection,  sees  a  railroad  constructed  on 
his  land,  will  after  the  road  is  completed,  or  large  expend- 
itures have  been  made  thereon  upon  the  faith  of  his  apparent 
acquiescence,  be  estopped  from  reclaiming  the  land,  or  en- 
joining its  use  by  the  railroad  company,  he  is  not  thereby  es- 
topped from  claiming  compensation  for  its  value. 

The  charge  of  the  court  is  in  conformity  with  these  rules; 
but  the  several  instructions  requested  by  the  defendant  on 
the  subject,  which  were  refused,  are  not.  Each 
"^"J'j°"  lacks  some  essential  ingredient  of  an  estoppel, 
dtiddsnt.  They  are  as  follows  ;  "(1)  If  the  jury  find  from  the 
,  evidence  that  the  plaintiffs  were  the  ownerfe  of  the 
land  in  question  at  the  time  of  the  construction  of  the  defend- 
ant's railroad  thereon,  and  knowing  that  the  same  was  being 
built  by  the  defendant  upon  the  belief  that  it  had  the  title 
thereto,  stood  by  and  made  no  objection  or  protest  to  the 
defendant  against  its  construction  upon  their  said  land,  then 
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the  plaintiffs  are  estopped  from  making  their  claim  in  ihis 
action,  and  your  verdict  must  be  for  the  defendant.  (2)  If 
the  jury  find  from  the  evidence  that  the  plaintiffs  induced 
the  Pennsylvania  Company  to  locate  its  railway  upon  their 
property,  and  knew  that  the  defendant  in  so  constructing  its 
road  relied  upon  its  title  to  said  way  and  its  right  to. so  con- 
struct its  road,  then  the  plaintiffs  areestopped  from  asserting 
any  claim  to  any  portion  of  said  land,  and  your  verdict  must 
be  for  the  defendant.  (3)  It  was  competent  for  these  plaint- 
iffs to  waive  the  right  to  insist  upon  an  abandonment,  and  if 
the  jury  find  that  the  plaintiffs  requested  the  Lake  Shore 
Company  to  cede  to  the  defendant  twenty-five  feet  of  the  said 
right  of  way  for  the  purpose  of  erecting  and  maintaining  its 
track  thereon,  and  made  no  claim  to  either  company,  and  gave 
no  notice  that  such  action  would  be  treated  as  an  abandon- 
ment,  the  plaintiffs  would  now  be  estopped  to  claim  that  such 
ceding  or  grant  was  an  abandonment.  (4)  If  the  plaintiffs 
knew  of  their  rights,  and,  knowing  them,  permitted  the  Lake 
Shore  Company  to  grant  the  right  to  the  defendant  herein 
to  build,  maintain,  and  operate  its  track,  in  the  belief  that  it 
had  the  right  so  to  do,  and  the  plaintiffs  saw  the  defendant 
spending  money  in  making  valuable  and  permanent  improve- 
ments thereon  without  knowledge  of  plaintiffs'  rights,  and  the 
plaintiffs  kept  silent  until  after  the  expenditure  and  improve- 
ments were  made,  they  will  be  estopped  from  claimingeither 
compensation  or  damages,  and  your  verdict  must  be  for  the 
defendant."  The  first  instruction  is  in  conflict  with  Goodin 
V.  Canal  Co.,  supra.  The  second  omits  the  essential  elements 
that  the  plaintiffs  knew  of  their  own  title,  and  the  defendant 
was  ignorant  of  it.     Besides  there  was  evidence  tending  to 

Erove  that  the  defendant  located  and  constructed  its  road  on 
mds  belonging  to  the  plaintiffs  other  than  that  for  which 
they  were  claiming  compensation  in  the  action,  and  the  in- 
struction if  given  would  have  been  misleading,  for  it  would 
have  authorized  the  jury  to  find  the  estoppel,  if  the  plaintiffs 
induced  the  defendant  to  locate  its  road  on  any  of  their  prop- 
erty. The  instruction,  if  otherwise  correct,  should  have  been 
limited  to  the  property  for  which  the  plaintiffs  were  seeking 
compensation.  The  defect  in  the  third  instruction  is  that  it 
is  not  made  necessary  to  the  estoppel  that  the  request  of  the 
plaintiffs  should  have  been  acted  upon  by,  or  have  influenced 
the  conduct  of,  either  company  ;  and  the  fourth  is  not  sub- 
stantially different  from  the  first.  Finding  no  error  in  the 
record,  the  judgment  is  affirmed. 
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Abindonmant  of  Strip  by  Railroad — Evidanc«—Admlulbi)Jty  of  De«d> — A 
deed  to  trustees,  in  temporary  possession  of  a  railroad,  of  a  siripot  land  in- 
cluded in  its  ori);inal  location',  which  recited  their  opinion  that  increase  of 
business  required  its  purchase,  is  admissible,  on  the  issue  of  its  abandon- 
ment by  the  railroad  as  tending  to  show  that  the  grantees  did  not  then 
i-Niim  to  have  a  ri^ht  to  use  it,  ahhou^h  the  conveyance  was  subject  to  a 
jirior  mort}iaj;e  the  foreclosure  of  which  rendered  the  giant  inetlectual, 
Westcoit  V.  New  York  &  N.  E.  R.  Co..  152  Mass.  465. 

Narrowing  Location  of  Railroad— Abandon  ma  nt  of  Strip. — Upon  the  issue 
lit  the  al>andonnient  by  a.  railroad  corporation  of  a.  strip  of  land  haU  a  rod 
wide  on  one  cd^  of  its  location,  there  was  evidence  that,  shortly  after  the 
road  was  located  five  rods  wide,  the  directors  passed  a  vote  looking  to  the 
narrowing  of  the  location  in  certain  places,  and  providing  how  it  should 
be  done:  that  subsequently  the  damages  caused  by  the  railroad  to  the 
iwrcel,  of  which  the  strip  formed  a  part,  were  awarded,  with  the  corpom- 
tion's  consent,  and  the  same  paid,  and  a  release  given,  on  Ihe  basis  of  a 
location  four  rods  wide  ;  and  that  for  thirty  years  thereafter  the  corpora- 
tion maintained  a  fence  which  excluded  the  strip  and  marked  the  location 
as  apparently  four  rods  in  wid'.h,  f/f/ii.  that  the  evidence  was  sufficient  to 
go  to  the  jury,  and  to  warrant  a  finding  of  abandonment.  An  abandon- 
ment of  a  right  of  way  is  usually  and  properly  shown  by  acts  which  do  not 
appear  of  record  ;  and  it  need  not  appear  of  record  in  order  to  be  effectual. 
Westcott  V.  New  York  &  N.  E.  R.  Co.,  1 52  Mass.  465. 


Fort  Worth  &  Rio  Grande  R.  Co. 

V. 

Jennings. 

(r6  Texas,  J7J.) 

Right  of  Way— Building  Another  Road— Additional  Sarvltudo- Injunction. 

— Building  another  railroad  on  a  portion  of  the  unused  right  of  way  of  a 
railroad  company,  which  it  has  acquired  by  purchase,  creates  an  additional 
servitude  upon  the  easement,  and  the  consent  of  the  owner  of  the  land 
_  must  first  be  obtained,  and  compensation  made  to  him  for  the  damage, 
although  the  coinpany  to  which  the  right  of  way  was  originally  conveyed 
has  transferred  a  part  of  it  to  the  company  building  the  additional  road. 
The  owner  of  the  fee  may  enjoin  the  second  company  from  building  its 
road  until  compensation  has  been  made. 

Commissioner's  decision.  Appeal  from  Tarrant  County 
District  Court. 

Action  against  the  Fort  Worth  &  Rio  Grande  Raihvav 
Companv  to  restrain  the  building  of  a  railroad  on  land  over 
which  pfainliff  had  granted  a  right  of  way  to  the  Texas  & 
Pacific  Railway  Company.  Plaintiff  obtained  judgment.  De- 
fendant appeals. 

,V.  A.  Stednian,  for  appellant. 

John  D.  TcmpUton  ana  Hyde  Jennings,  for  appellee, 

CoLLARD,  J. — The  conveyance  of  plaintiff  to  the  Texas  & 
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Pacific  Railwa>'  Company  of  a  right  of  way  through  her  land 
in  the  city  of  Fort  Worth  vested  in  the  company  a 
perpetual  easement  for  the  purposes  of  right  of  J^'m**. 
way  for  its  road.  Pierce,  R.  R.  130.  The  tee  was 
not  conveyed,  but  remained  in  the  vendor.  This  company, 
having  constructed  its  road  on  the  right  of  way  designated, 
and  operating  the  same,  transferred  a  part  of  its  right  of  way, 
between  its  track  and  adjacent  lots,  to  appellant,  the  Fort 
Worth  and  Rio  Grande  Railway  Company  ;  and  the  latter 
company  has  taken  steps  to  build  its  road  on  this  strip  wfth-  , 
out  compensation  to  Mrs.  Jennings,  whose  adjacent  lots  will 
be  injured  or  damaged  by  depreciation  in  value,  if  the  road 
is  built.  Can  this  be  done?  The  direct  question  has  not 
been  decided  in  this  state  ;  but  kindred  questions  have  been 
decided  and  discussed  by  the  supreme  court,  a  brief  review 
of  which  will  greatly  aid  us  in  deciding  the  question  before 
us. 

In  the  case  of  Houston  &  T.  C.  R.  Co.  r.  Odum,  53  Tex. 
353,  2  Am.  &  Eng.  R.  Cas.  503,  Justice  -Gould,  delivering  the 
opinion,  says;  "The  use  of  a  street  by  a  railroad, 
however,  is  not  ordinarily  inconsistent  with  its  con-  ,,,"'"«- 
tinued  use  for  the  common  purposeof  a  street.  The  igMiitiikii 
authorities  are  numerous  and  conclusive  that  such  '■•«»i»f  ot 
an  addition  to  the  uses  of  a  street,  the  fee  being  in  «"'»"""•»■ 
the  public,  if  authorized  by  the  legislature,  gives  the  lotowner 
no  right  to  compensation,  although  his  easement  in  the  street 
be  partially  impaired,  and  his  loLs  rendered  less  valuable. 
The  regulation  or  enlargement  of  the  use  of  the  street — the 
property  of  the  state— by  the  legislature  is  not  a  taking  of 
property,  within  the  meaning  of  the  constitution  of  1869,  al- 
though the  lotowner  may  thereby  suffer  incidental  or  con- 
sequential inconvenience  or  injury."  The  constitution  of 
i86g  provided  that  "  no  person's  property  shall  be  taken  or 
applied  to  public  use  without  just  compensation  being  made, 
unless  by  tne  consent  of  such  person."  Const.  1869,  art,  i,  § 
14;  2  Pasch.  Dig.  iioi.  The  owner's  rights  in  property  are 
better  guarded  under  the  constitution  of  1876.  It  declares 
that  "no  person's  property  shall  be  taken,  damaged,  or  de- 
stroyed for,  or  applied  to,  public  use  without  adequate  com- 
pensation fieing  made,  unless  by  consent  o(  such  person." 
Const.  1876,  art.  1,^17.  Construing  thiji  language,  it  has  been 
held  that  the  term  "  property  "  as  here  used,  means  "  not  only 
the  tangible  thing  owned,  but  also  every  right  thing  which 
accompanies  ownership,  and  is  its  incident,"  and  that,  where 
the  construction  of  a  railroad  inflicts  an  injury  to  such  prop- 
erly not  common  to  all  other  property  in  the  same  communi- 
ty by  reason  of  the  general  fact  of  the  existence  of  the  raiU 
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way.  then  such  property  may  be  said  to  be  damaged,  for 
which  there  must  be  compensation  to  the  owner.  Gulf,  C.4: 
S.  F.  R.  Co.  %'.  Fuller,  63  Tex.  467,  22  Am.  &  Eng.  R.  Cas. 
154.  The  court  affirmed  a  judgment  for  damages  in  favor  of 
the  owner  of  tots  and  improvements  on  a  street  in  which,  by 
legislative  authority,  a  railway  company  had  built  its  road. 
In  another,  later  case,  decided  at  the  Galveston  term,  1889, 
Justice  Gaines,  commenting  upon  the  language  of  the  con- 
stitution, says :  "  Under  the  provisions  of  other  constitutions, 
.  which  merely  provided  compensation  to  the  owner  for  prop- 
erty taken  for  public  use,  it  nad  been  a  question  whether  or 
not  one  whose  property  was  immediately  and  directly  man- 
aged by  a  public  improvement,  though  no  part  of  it  was  ap- 
propriated,  could  recover  for  such  damages.  *  »  *  The 
insertion  of  the  words  '  damaged  or  destroyed  '  in  the  section 
(of  the  constitution)  quoted  was  doubtless  intended  to  obviate 
this  question,  and  to  afford  protection  to  the  owner  of  prop- 
erty bv  allowing  him  compensation  when,  by  the  construc- 
tion of  a  public  work,  his  property  was  directly  damaged  or 
destroyed,  although  no  part  of  it  was  actually  appropriated." 
Trinity  &  S.  %:  Meadows,  73  Tex.  34,  39  Am.  &  Eng.  R.  Cas,  29. 
It  will  now  be  seen  that  it  is  the  law  of  this  state  that  there 
need  be  no  taking  or  actual  appropriation  of  property  to  en- 
title the  owner  to  damages  on  account  of  the  con- 
'■'*'""'■  •'  struction  of  a  railroad,  or  other  public  works  ad- 
«riiufc.  jacent  thereto,  but  that  it  is  sufficient  if  the  prop- 
erty be  thereby  directly  and  specially  damaged, 
—depreciated  in  value, — as  a  result  not  common  to  all  such 
property  in  the  same  community ;  and  it  will  also  be  seen 
that,  where  land  has  once  been  dedicated  to  the  public  as  a 
highway,  it  cannot,  even  upon  authority  of  the  legislature, 
be  appropriated  to  other  public  uses,  so  as  to  impose  addi- 
tional burdens  upon  other  adjacent  property,  without  ade- 
quate compensation  to  the  owner.  Wood,  Ry,  Law,  721  el 
si-q.:  Pierce.  R.  R,  232,  The  rights  acquired  by  condemna. 
tion  of  land  for  public  purposes  are  similar  to  those  ordina- 
rily acquired  by  contract,  unless  otherwise  stipulated  in  the 
deed.  Mills,  Em.  Dom.  ^g  no,  m  ;  Pierce,  R.  R.  132,  The 
use  of  a  street  for  a  horse-car  railway  is  not  deemed  a  differ- 
ent use  from  that  intended  in  its  original  dedication  as  a 
street.  Texas  &  P.  Ry,  Co.  v.  Rosedale  St.  Ry.  Co.,  64  Tex. 
?{o,  22  Am.  &  Eng.  R.  Cas.  160. 

The  appellant  contends,  in  this  case,  that  a  transfer  of  a 
part  of  its  right  of  way  by  the  Texas  &  Pacific  Railway 
Company  to  the  appellant  did  not  contemplate  a  use  different 
from  that  intended  in  the  deed  conveying  to  it  the  right  of 
way,  and  consequently  there  could   be  no  additional  burden 
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Upon  plaintiff's  land  by  the  building  and  running  of  defend- 
ant's road  thereon.  \ve  cannot  agree  to  this  prop- 
osition. The  de#d  of  the  right  of  way  was  to  the  co»""«tioB 
Texas  &  Pacific  Railway  Company,  granting  it  the  ^"°JJ" 
right  to  use  the  same  perpetually  in  operating  uoaiibiHai. 
its  road.  There  is  no  doubt  that  a  legal  sale  of 
the  franchise  and  road  would  carry  everything  appurtenant 
thereto, — the  right  of  way  as  well  as  the  right  to  operate  the 
road,  and  take  tolls  for  freight  and  passengers  ;  but  it  may  be 
doubted  that  it  can  sever  a  part  of  the  easement — an  incident 
of  the  franchise — from  the  franchise  itself,  and  convey  the 
same  to  another  company.  It  has  been  held  by  the  supreme 
court  of  the  United  States  that  "  the  right  of  way  could  not 
be  sold,  on  execution  or  otherwise,  to  a  purchaser  who  did 
not  own  the  franchise."  East  Alabama  R.  Co.  v.  Doe,  114U. 
S.  341,  20  Am.  &  Eng.  R.  Cas.  566.  The  same  doctrine  is 
maintained  in  Ohio.  Piatt  v.  Pennsylvania  Co.,  43  Ohio  St. 
228,  22  Am.  &  Eng,  R.  Cas.  129.  But,  where  one  company 
sold  its  entire  right  of  way  to  another  authorized  to  buitcl 
and  maintain  a  road  between  the  same  points,  it  was  held 
that  the  owner  of  the  fee  was  not  injuretf  or  affected  by  the 
transfer,  and  that  he  could  not  call  m  question  the  capacity 
of  the  one  company  to  sell,  nor  the  other  to  purchase.  Crol- 
ley  V.  Minneapolis  &  St.  L.  R.  Co.,  30  Minn.  541,  14  Am.  & 
Eng.  R.  Cas.  47.  A  railway  company  pledged  its  road  and 
appurtenances  to  the  state.  The  road  was  sold  to  satisfy  the 
pledge,  and  Lane  purchased  one  section  of  the  road,  with- 
out  deciding  whether  his  purchase  included  any  of  the  cor- 
porate francnises  in  conjunction  with  other  purchases,  it  was 
held  that  a  sale  by  him  to  the  Junction  Company  passed  title 
to  the  right  of  way,  provided  it  constructea  the  road  as  re- 
quired by  the  first  corporation.  Junction  R.  Co.  v.  Ruggles, 
7  Ohio  St.  I.  .Where  depot  grounds  were  deeded  to  a  rail- 
Avay  company,  and,  under  sanction  of  the  legislature,  the 
property  became  vested  in  another  company,  it  was  held 
that  the  conditions  of  the  original  sale,  to  the  use  of  the  first 
company,  was  not  violated.  Southard  v.  Central  R.  Co.,  26 
N.  J.  Law,  13.  A  railway  company  made  an  assignment  of 
its  road  and  effects,  which  was  adjudged  valid  by  the  courts. 
It  was  held  that  purchasers  at  the  trustee's  sale,  who  after- 
wards incorporated,  acquired  all  rights  of  the  old  company 
under  deed  to  the  right  of  way.  Pollard  v.  Maddox,  28 
Ala.  321.  It  has  been  neld  that  the  interest  in  land  acquired 
by  deed  to  the  right  of  way,  within  the  designated  route, 
may  be  transferred  to  another  railroad  company,  into  which 
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the  original  shall  merge  or  consolidate  with  others  by  legis- 
lative authority.     New  Jersey  Midland  R.  Co.  v.  Van  Syckle, 
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37  N.  J.  Law,  496;  Pierce,  R.  R.  130.  132, 133,  406,  497.  The 
foregoing  (our  cases  are  cited  in  Pierce  on  Raifroads  in  sup- 
port ol  the  doctrine  as  stated  in  the  text,  "  that  a  railu'aj 
company  »  *  •  may  convey,  under  authority  of  law,  lo 
another  corporation,  the  interest  in  land  which  it  has  ac- 
quired by  purchase  for  a  right  of  way,  to  be  used  by  the  pur- 
chaser for  the  same  purpose."  And  we  find  that  none  of  the 
cases  supports  the  proposition  that  a  railway  company  can 
sell  a  part  of  its  right  of  waj  to  another  company,  so  as  to 
enable  both  companies  to  build  and  operate  two  roads  on  the 
same  right  of  way.  These  authorities  only  go  to  the  extent  ■ 
of  holding  that,  where  there  is  a  legal  sale  of  the  road,  its 
corporate  rights,  or  when  there  is  a  merger  of  roads,  or  where 
one  road  is  abandoned,  and  another  company  is  authorized 
to  construct  the  road'on  the  same  line,  the  right  of  way  may 
pass  by  sale. 

It  may  not  be  necessary,  in  the  case  before  us,  to  decide 
whether  a  railway  company  owning  the  right  of  way  mayor 

may  not,  with  the  consent  of  all  interested  parties, 
SMi*-^-  self  a  part  of  it  without  at  the  same  time  convey- 
^J^^^_       ing  its  franchise.     It  may  be  only  necessary  for  us 

to  inquire  if  this  can  be  done  without  the  consent 
of  adjoining  land-owners,  without  compensation,  by  purchase 
or  condemnation,  where  their  lands  are  damaged  specially, 
and  not  in  common  with  the  general  public.  Appellant  cites 
the  case  of  Hatch  7:  Cincinnati  &  I.  R.  Co..  i3  Ohio  St. 
118,  as  sustaining  its  right  to  take  the  strip  convevcci  to  it  by 
the  Texas  &  Pacific  Railway  Company,  and  construct  its 
road  thereon,  without  compensation  to  plaintiff  for  additional 
damages  to  her  land.  The  land  of  plaintiff,  in  the  case  cited. 
was  appropriated,  under  the  right  of  eminent  domain,  for  the 
purposes  of  a  canal.  The  canal  was  made,  and  used  for 
many  years.  A  railway  company,  by  amicable  agreement, 
had  the  canal  company's  interest  in  the  right  of  way  con- 
demned for  its  use  as  a  railway  without  the  consent  of,  or 
compensation  to,  the  owner  of  adjoining  land.  The  canal 
was  abandoned,  and  the  railroad  constructed  on  the  line- 
It  was  held  that  the  easement  was  not  abandoned  by  the  canal 
company  to  the  extent  that  it  reverted  to  the  original  owner 
of  the  land  ;  but  it  was  also  held  that  the  owner  was  entitled 
"to  recover  the  value  of  lands  taken,  not  formerly  taken  by 
the  original  condemnation,  and  also  a  fair  compensation  fo' 
additional  burdens  and  inconveniences,  not  common  to  the 
general  public,  as  accrued  to  him,  and  his  entire  tract  on 
which  the  easement  was  imposed,  by  reason  of  the  change  0' 
uses."  We  do  not  see  in  what  respect  this  case  supports  the 
position  of  appellant;  but,  if  it  is  supposed  to  do  so,  it  **s 
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overruled  in  the  later  case  of  Piatt  :■.  Pennsylvania  Co.,  de- 
cided in  1885  by  the  same  court,  which  is  a  case  almost  ex- 
actly in  point  with  the  one  now  under  consideration.  The 
Lake  Shore  Railroad  Company  had  appropriated  by  condem- 
nation a  strip  of  ground  100  feet  wide  by  i  ,206  feet  in  length, 
and  constructed  its  road  on  the  western  half,  along  which 
the  road  was  operated.  For  a  consideration  of  $7,500,  the 
company  agreed  with  another  railroad  corporation  to  let  it 
have  25  feet  wide  of  the  unused  half  upon  wnich  to  construct 
and  operate  anotlier  road,  and  to  so  hold  the  same  in  per- 
petuity.  The  second  road  was  built  and  operated  on  the 
surplus  25  feet,  but  no  consideration  was  paid  to  the  original 
owner,  whose  lot  was  thereby  damaged.  It  was  held  that 
the  land-owner,  by  the  first  appropriation  (where  more  land 
was  appropriated  than  was  necessary,  an  easement,  and  not  a 
fee,  having  passed),  could  not  be  subjected  to  the  occupancy 
and  burden  upon  such  surplus  of  another  common  carrier. 
It  was  also  held  that  the  original  owner  could  not  have  re- 
covered the  surplus  from  the  first  company,  but  had  the 
right,  after  its  sale,  to  treat  it  as  abandoned  by  the  first  company 
for  its  own  uses,  and  that  he  was  entitled  to  damages  as 
upon  an  appropriation  by  the  second  company.  It  was  also 
noted  by  the  court  that  this  holding  was  not  in  conflict  with 
the  recognized  right  of  a  railway  company  to  sell  or  lease  its 
road  with  its  franchises.  43  Ohio  St.  228,  22  Am.  &  Eng.  R. 
Cas.  129.  The  court  also  declared  that  plaintifT's  case  was 
supported  by  the  cases  of  Junction  R.  Co.  v.  Ruggles  and 
Hatch  V.  Cmcinnati  &  1.  R.  Co.  There  was  a  dissenting 
opinion,  holding  that  there  was  no  change  in  the  use  of  the 
easement,  and  therefore  no  additional  servitude  upon  the 
owner's  land ;  but  we  think  the  reasoning  of  the  majority  of 
the  court  is  conclusive  and  just.  It  cannot  be  doubted  that 
a  right  of  way  to  one  railroad  is  less  onerous  than  when  the 
same  is  granted  to  two,  and  it  must  be  held  that  a  grant  of 
way  to  one  does  not  authorize  it  to  operate  its  road,  and  to 
convey  a  portion  of  the  unused  way  to  another  company  for 
the  same  purpose,  without  the  consent  of  the  owner  01  ad- 
jacent land  d^vmaged  thereby,  and  without  compensation  to 
him  for  the  damage  so  caused. 

We  think  injunction  to  restrain  the  building  of  the  road  by 
defendant  until  the  plaintiff  was  compensated,  or  until  the 
way  was  properly  appropriated  under  the  law,  was  the  proper 
remedy.     Pierce,,  R.  R.,  167,  168,  230. 

Appellant  contends  that  the  court  erred  in  overruling  its 
general  demurrer  to  plaintiff's  petition  because  so  much  of 
said  petition  as  alleges  damage  on  account  of  the  contemplated 
construction  and   operation  of  defendant's  railway  across 
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Hill,  Ochiltree,  Ballinger,  and  Center  streets,  to  property  not 
abutting  on  the  right  of  way  of  the  Texas  &  Pacific 
OrcrriiiBC      Railway  Company,  sets  up  a  claim    for  damages 
■■mr.  t<^'3  remote  to  furnish  a  basis  for  an  action :  and 

the  injury,  if  any,  is  not  special  to  plaintiff,"  II 
there  was  error  in  this  part  of  plaintiff's  petition,  it  being  good 
in  other  respects,  a  general  demurrer  would  not  reach  the 
defect. 

The  judgment  of  the  court  restrained  defendant  from 
building  its  road  on  the  part  of  Texas  &  Pacific  Railway 
Company's  right  of  way  running  through  any  portion  of 
blocks  12,  13,  25,  and  29  of  Jennings'  south  adHition  to  the 
city  of  Fort  Worth,  and  also  that  portion  of  the  ri^htof  way 
occupying  Hill  and  Center  streets,  at  the  intersection  of  said 
streets,  between  the  center  of  said  railway  track  and  said 
block  29.  The  judgment  awards  and  fixes  no  damages,  but 
prohibits  the  building  of  the  road  without  the  consent  of  the 
plaintiff,  his  heirs  or  assigns,  first  had  and  obtained,  or  with- 
out proper  appropriation  of  the  same  under  the  laws  of  the 
state.  Hill  and  Center  streets  intersect  at  the  corner  of  block 
3,  where  the  right  of  way  cuts  off  a  corner  of  the  block, 
he  block  abuts  on  the  side  of  the  right  of  way  on  which 
defendant  proposes  to  build  its  road.  We  cannot  say  that 
there  would  fie  no  damage  to  plaintiff  by  the  construction 
of  the  road  at  this  point,  so  causing  additional  obstruc- 
tion in  these  streets.  The  tjuestion  of  the  amount  of  damage 
must  be  settled  by  the  parties,  if  they  consent,  or  in  the  pro- 
ceedings of  condemnation,  if  defendant  resort  to  that  metnod 
of  appropriation,  as  allowed  by  the  judgment.  Our  conclu- 
sion is,  the  judgment  of  the  court  ought  to  be  affirmed. 

Stayton,  C.  J. — Report  of  commission  of  appeals  exam- 
ined, their  opinion  adopted,  and  the  judgment  affirmed. 

Enjoining  Intartarsnctt  with  Conitruetlon  of  Road  Whara  Title  to  Land  h  ia 
Doutiti — In   Roanoke    Navigation   Co.  v.   Emry,  (N.  Car.  Sup.  Ct.,  Feb.  24. 

1M91).  12  S.  E.  Rep.  903.  plaintiffs  sought  to  enjoin  defendants  from  interfer- 
ing with  the  construction  by  plaintiffs  of  a  railroad  to  an  elevator  and  mill 
which  it  wasengaged  in  building.  Plaintiff's  petition  alleged  that  the  land 
over  which  the  road  ran  was  its  own;  that  it  had  contracted  for  a  large 
amount  of  machinery  for  the  construction  of  the  mill  and  elevator,  and  had 
fjone  to  great  expense;  and  that  the  road  was  necessary  for  carrying  out  the 
enterprise.  Defendant  claimed  title  to  part  of  the  land  over  which  it  was  sup- 
posed to  be  constructed.  Whether  the  road  was  to  be  constructed  entirely 
on  the  plaintiff's  land  or  not  was  not  left  free  from  doubt  by  the  evidence. 
It  was  shown,  however,  that  the  construction  of  the  road  could  not  greatly 
damage  the  defendant.  The  enterprise  of  the  plaintiff  was  very  important 
and  was  one  that  should  be  encouraged.  The  court  held  that  the  defend- 
ants should  be  enjoined  from  interfering  with  the  construction  of  the  road, 
and  should  be  left  to  their  remedy  on  plaintiff's  t>ond.    The  court  said : 
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"  It  is  against  the  policy  of  the  law,  to  restrain,  delay,  and  hinder  such  in- 
dustry and  enterprises  as  develop  the  country  and  its  resources.  This 
ought  not  to  be  done  unless  in  cases  where  serious  harm  may  come  to  the 
party  complaining.  Theplalntifi  alleges,  and  the  evidence  tends  strongly 
tu  prove,  that  the  roadway  is  on  its  own  land,  and  it  is  in  possession. 
The  courts  have  in  many  cases  not  unhke  the  present  one  granted  relief 
by  injunction  pending  the  action  ;  and.  when  the  evidence  has  left  the  ma- 
terial matters  in  dispute  in  doubt,  this  court  has  generally  directed  the 
order  granting  such  injunction  10  be  alRrmed,  Here  the  defense  alleged 
by  the  defendants  is  more  than  doubtful ;  but  we  are  not  to  be  understood 
as  expressing  any  opinion  upon  the  facts  further  than  as  may  be  proper  in 
directing  an  affirmance  of  the  order  appealed  from.  Parkers'.  Parker,  82 
N.  C.  165  ;  Lumber  Co.  v.  Wallace.  93  N.  C.  22 ;  Lewis  t.  Lumber  Co.,  99 
N.  C.  1 1 ;  Evans  v.  Wilmington  &  W.  R.  Co.,  96  N.  C.  529 ;  Whittaker  v. 
Hill,  96  N.  C.  2.- 

Consent  of  Mortgagor  to  Construction  of  Railroad— Aequlatcence  of  Pur 
cha&ers  at  Foreclosurs  Sale — Equity  will  not  Compel  Company  to  Tsar  up 
Track.— In  Chambers  t.  Baltimore  &  Ohio  K.  Co..  (Pennsylvania  Sup.  Ct.. 
Jan.  6,  1891),  zi  Ati.  Rep.  z,  it  appeared  that  the  owner  of  land  upon  which 
there  was  a  mortgage  had,  after  the  execution  of  such  mortgage,  consented  ' 
to  the  construction  of  a  raihoad  thereon.  The  mortgage  was  foreclosed, 
and  the  purchasers  at  the  foreclosure  sale  acquiesced  for  nearly  twenty 
years  in  the  use  of  the  track  so  constructed.  They  also  used  the  track 
jomtly  with  the  railroad  company  for  receiving  supplies  for  their  factory, 
and  snipping  away  products.  Held,  that  a  court  of  equity  will  not  compel 
the  railroad  company  to  tear  up  the  track,  although  it  has  never  acquired 
a  permanent  right  of  way  across  the  land.  The  court  said  i  "  We  are  not 
now  considering  the  ouestion  in  a  court  of  law,  but  in  a  court  where  a  de- 
cree is  of  grace.  A  chancellor  cannot  be  called  upon  to  make  an  inequi- 
table decree." 

Limitation  of  Action  for  Conrtruction  of  Road  Over  Plaintiffs  Land. — In 
Harshbargcr  «t  aiv.  Midland  R.  Co..  (Indiana  Sup.  Ci.,  April  25,  1891),  27 
N.  E.  Rep.  352.  the  action  was  brought  for  the  assessment  of  damages  ac- 
cruing by  reason  of  the  construction  o(  a  railroad  across  land  now  owned 
by  the  plaintiff,  which  she  inherited  from  her  father  and  mother.  It  ap- 
peared that  the  company  entered  upon  the  land  in  question  in  1873.  during 
the  lifetime  of  plaintiffs  ancestor,  who  was  then  in  possession,  and  who 
consented  to  the  construction  of  the  railroad.  The  company  which  con- 
structed the  road  mortgaged  the  property,  and  the  defendant  purchased  it 
at  a  foreclosure  sale,  and  succeeded  to  the  rights  of  the  old  company. 
Plaintiff's  rights  were  acquired  in  1876,  and  in  1888  she  began  this  action. 
Held,  that  the  cause  of  action  for  damages  accrued  in  1873  in  favor  of  the 
then  owner,  and  the  right  to  recover  was  barred  after  a  lapse  of  six  years. 
The  rights  acquired  by  the  old  company  were  net  abandoned,  but  the  de- 
fendant took  possession  by  virtue  of  its  purchase  at  the  foreclosure  sale, 
and  as  successor  to  the  rights  of  the  old  company. 

Conveyance  of  Depot  Site  to  President  of  Railroad  Company— Failure  of 
Company  to  Reimburse  him — Title  of  Bona  Fide  Purchaser  from  President. — 
In  Rio  Grande  &  E.  P,  R.Co.  i',  Milmo  ^^a/.  (Texas  Sup.  Ct.,  Feb.  20,  1890}, 
15  S.  W.  Rep.  475,  it  appeared  that  certain  land  was  conveyed  to  the  pres- 
ident of  a  railroad  company  to  hold  in  trust  for  the  company,  the  purchase 
having  been  made  by  bim  to  be  used  as  a  depot  site.  The  president  paid 
for  the  land  with  his  own  money,  and  intended  to  rcconvey  it  to  the  com- 
pany upon  its  reimbursing  him.  The  railroad  company  took  possession  of 
the  land  from  the  time  the  president  acquired  his  deed  but  faiied  to  pay 
him  the  amounts  disbursed.  Subsequently,  the  president  conveyed  the 
land  to  a  third  party.    The  railroad  was  sold  under  the  foreclosure  of  a 
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mortgage,  and  the  purcha«r  ai  ihe  foreclosure  sale  claimed  title  to  the 
land.    Held,  chat  the  president's  grantee  had  the  superior  title. 

AdvafM  PoiMMlon— From  WhMThna  PoiMMion  of  Rmllroad  OatM  Under 
Orant  ot  Right  of  Way.— Possession  by  a  railroad  company  and  its  success- 
ors under  a  grant  which  contemplates  the  construction  and  operation  of  a 
railroad,  dates  from  the  time  construction  commences,  and  not  merely 
from  the  time  the  road  is  completed,  and  trains  begin  to  run.  Geoigia 
Par.  R.  Co.  V.  Strickland.  80  Ga.  776. 

Oaad  from  Railroad  Companj  to  Union  Depot  Compttny— Eicludv*  um  ot 
Track*— CODitruction.— In  St.  Paul  M.  4  M.  R.  Co.  *.  St.  Paul  Union  De- 
pot Co..  44  Minn.  32;,  a  deed  of  conveyance  from' the  St.  Paul,  Minneapolis 
di  Manitoba  Railway  Company  to  the  St.  Paul  Union  Depot  Company,  and 
a  lease  from  the  latter  company  to  the  former,  was  considered  anc^  con- 
strued with  reference  to  the  rights  of  the  tiret-namcd  corporation  to  the 
exclusive  use  and  occupation  of  certain  specified  railway  tracks  and  ad- 
joining platforms  in  the  train-bouse,  or  annex  to  a  depot  building. 


Terre  Haute  &  Logansport  R.  Co. 


{136  Indiana,  7.) 

RIf  ht  of  Way— Submiulon  of  Amount  of  Damafai  to  Arbitration— Enforett- 
mont  of  Award. — (n  an  action  for  the  recovery  of  damages  occasioned  by 
the  appropriation  of  plaintiff's  land  for  the  right  of  w.iy  for  a  railroad  cocn- 
panv,  without  making  compensation,  the  answer  of  the  defendant  company 
sets  up  a  good  defense,  when  it  alleges  that  the  amount  of  damages  to  be 
paid  for  such  right  of  way  have  been  submitted  to  arbitration  under  an 
a^^reement  between  the  plaintiff  and  a  contractor,  who  had  agreed  to  ob- 
tain a  right  of  way ;  that  the  arbitrators  had  made  an  award  ;  and  that 
the  contractor  had  been,  and  is  ready  and  willing  to  fulfill  the  same,  and 
before  the  commencement  of  the  action  had  tendered  the  amount  of  the 
award  to  plaintiff,  which  had  been  refused.  Such  a  submission  to  arbitra- 
tion is  a  bar  to  plaintiff's  action,  although  the  award  has  not  been  pcr- 
(ormed. 

Appeal  from  Marshall  County  Circuit  Court. 
H.  Corbin  and  John  G.  Williams,  for  appellant. 
McLaren  &  MartindaU,  lor  appellee. 

Coffey,  J. — The  complaint  in  this  cause  consists  of  two 
paragraphs-  The  first  is  a  complaint  in  ejectment,  in  the 
usual  and  ordinary  form.  The  second  seeks  to  re- 
cu»^iuMj_  (.Qygf  from  the  appellant  damages  occasioned  by 
the  appropriation  of  the  land  therein  described  for  the  right 
of  way  for  a  railroad  track,  and  the  use  of  the  same  for  that 
purpose.  The  third  paragraph  of  the  appellant's  answer 
avers  that  the  appellant  employed  one  Toner  to  obtain  the 
right  of  way  for  its  road,  and  to  construct  its  roadbed  over 
the  lands  of  the  appellee  ;  that  the  roadbed  was  constructed 
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over  and  across  said  land  under  a  license  so  to  do,  but  with- 
out  any  assessment  or  agreement  in  relation  to  the  damages 
occasioned  thereby  ;  that,  on  the  14th  day  of  October,  1887, 
the  said  Toner  ana  the  appellee  entered  into  a  written  agree- 
ment, by  the  terms  of  which  they  agreed  to  and  did  submit 
the  question  of  damages  occasioned  by  the  construction  of 
•said  road  to  Charles  E.  Toan  and  D.  A.  Snyder,  and  agreed 
to  abide  by  the  assessment  so  made  by  them  ;  that  the  ap- 
pellee agreed  to  execute  to  appellant  a  written  release  to 
said  right  of  way,  and  that  the  said  Toner  agreed  to  pay  the 
appellee  upon  the  execution  of  said  release,  the  amount  of 
damages  so  assessed  by  the  said  Toan  and  Snyder  ;  that,  on 
the  17th  day  of  October,  1877,  said  Toan  and  Snyder  met 
and  assessed  said  damages  at  the  sum  of  $100,  and  made  and 
signed  a  written  statement  thereof:  that  said  Toner  has  at 
all  times  since  said  assessment  was  so  made  been  ready  and 
willing  to  pay  said  sum  of  $100  upon  the  execution  of  said 
release,  and  before  the  commencement  of  this  suit  tenderetl 
to  the  appellee  said  sum,  which  the  appellee  refused.  Cop- 
ies of  said  agreement  and  written  award  are  filed  with  and 
made  a  part  of  this  answer.  The  court  overruled  a  demurrer 
to  this  answer,  whereupon  the  appellee  replied  b^  a  genera! 
denial.  A  trial  of  the  cause  by  a  jury  resulted  m  a  verdict 
for  the  appellee  for  the  sum  of  $300,  upon  which  the  court 
over  a  motion  for  a  new  trial,  rendered  judgment.  The  ap- 
pellant, by  a  proper  assignment  of  error,  calk  in  question  the 
ruling  of  the  circuit  court  in  overruling  its  motion  for  a  new 
trial,  while  the  appellee,  by  assignment  of  cross-error,  calls 
in  question  the  propriety  of  the  decision  in  overruling  the 
demurrer  to  the  third  paragraph  of  the  answer. 

The  first  question,  in  the  natural  order,  demanding  consid- 
eration, is  the  question  raised  by  the  assignment  of  cross-er- 
ror.    The  facts  disclosed  by  the  third  paragraph 
of  the  answer  constitute  a  good   common-law  arbi-  SahBini«at* 
tration,     Titus  i'.  Scantling,  4  Blackf.  89;  Hays  f.  "''""tio«- 
Miller,    12   Ind.   187:  Forqueron  t'.  Van   Meter,  9  J'g^n* 
Ind.  270;  Coffin  V.  Woody,  5   Blackf.  (Ind.),  423;  (■«». 
.Moore  I'.  Barnett,  17  Ind.  349.     The  submission  of 
the  cause  of  action  set  up  in  the  complaint  to  arbitration  and 
award  thereon  is  a  bar  to  such  cause  of  action,  though  the 
award  has  not  been  performed.     Walters  i'.  Hutch  ins'  Aam'rx, 
29  Ind.  1 36  ;  Armstrong  v.  Masten,  1 1  Johns.  189 ;  Jessiman  v. 
Haverhill  &  F.  Iron  Manufactory,  i  N.  H.  68.     This  answer. 
therefore,  constitutes  a  complete  defense  to  the  cause  of  action 
contained  in  the  second   paragraph  of  the  appellee's  com- 
plaint, provided   it  is  sufficiently  shown  that  tnc   appellant 
stood  in  a  situation  to  avail  itself  of  the  submission  and  award. 
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If  Toner  was  a  mere  stranger  and  volunteer,  with  no  power 
lo  bind  the  appellant,  the  arbitration  and  award  would  be  no 
defense  for  the  appellant,  unless  it  afterwards  ratified  his  ac- 
tion. But  even  if  Toner  had  no  interest  in  the  controversy, 
and  no  power  to  bind  the  appellant,  as  he  acted  upon  its  be- 
half and  for  its  benefit,  if  it  afterwards  ratified  his  conduct, 
the  submission  and  award  became  binding  on  both  it  and  the 
appellee.  6  Wait,  Act.  &  Def.  pp.  506-510.  It  is  important, 
therefore,  to  a  correct  decision  of  the  question  before  us,  to 
ascertain  the  relation  in  which  the  appellant  stood  to  the 
matter  submitted  to  arbitration.  The  agreement  to  submit 
the  damages  in  controversy  to  arbitration  is  signed  bj'  Toner 
and  the  appellee,  and  is  filed 'with  and  made  a  part  of  this 
answer.  This  agreement  recites  the  fact  that  tne  appellee 
was  about  to  institute  suit  against  the  appellant  to  recover 
damages  on  account  of  the  appropriation  of  the  land  described 
in  the  complaint  for  the  construction  of  its  road  without  first 
causing  the  damages  to  be  assessed  and  tendered  ;  that  the 
road  was  constructed  by  Toner,  who  had  obligated  himself 
to  the  appellant  to  obtain  the  right  of  way  for  the  construc- 
tion of  the  road,  and  had  failed  to  obtain  such  right  over  the 
lands  of  the  appellee ;  and  that  to  prevent  litigation  and  de- 
lay, and  the  expense  incident  thereto,  the  question  of  the 
amount  of  damages  sustained  by  the  appellee  on  account  of 
such  appropriation  is  submitted  to  two  citizens  of  Marshall 
county,  named  in  the  agreement.  As  to  the  facts  recited  in 
the  agreement  the  parties  must  be  held  as  concluded.  For- 
queron  v.  Van  Meter,  supra. 

It  will  thus  be  seen  that  the  appellant  was  directly  inter- 
ested in  the  settlement  of  the  matters  submitted  to  arbitration 
by  the  appellee  and  Toner,  The  amount  of  damages  sus- 
tained by  the  appellee  on  account  of  the  appropriation  of  his 
land  for  the  use  of  the  appellant's  road  was  a  claim  against 
the  appellant  which  it  was  bound  to  pay.  It  further  appears 
that  Toner  was  authorized  by  the  appellant  to  procure  the 
right  of  way  for  its  road,  and  the  appellant  is  now  here  claim- 
ing the  benefit  of  the  award,  thus  fully  ratifying  Toner's  ac- 
tion. In  our  opinion,  it  not  only  sufficiently  appears  that 
Toner  had  authority  to  act  for  the  appellant,  but  that  the  ap- 

?eilant  is  willing  to  abide  by  the  submission  made  by  him. 
'he  third  paragraph  of  the  answer,  we  think,  states  facts  suf- 
ficient to  bar  the  cause  of  action  set  up  in  the  second  para- 
graph of  the  complaint.  The  evidence  in  the  cause  fully 
sustains  the  material  averments  in  the  answer.  Indeed,  there 
is  no  controversy  about  the  fact  that  the  claim  for  damages 
involved  in  this  action  was  submitted  to  arbitrators,  and  an 
award  made,  as  averred  in  the  answer;  and   that  the  award 
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and  the  agreement  to  submit  were  at  once  delivered  to  and 
retained  by  the  attorney  of  the  appellee.  Some  controversy 
was  made  over  the  question  of  a  tender  to  the  appellee,  and 
there  is  some  conflict  in  the  evidence  upon  that  subject,  but 
there  is  no  controversy  over  the  fact  that  the  appellee  is  a 
non-resident  of  the  state,  and  that  the  amount  of  the  award 
was  tendered  to  his  attorney  before  the  commencement  of 
this  suit.  In  our  opinion,  the  verdict  of  the  jury  is  not  sup- 
ported by  the  evidence.  Judgment  reversed,  with  directions 
to  grant  a  new  trial. 


New  York,  Susquehanna  &  Western  R.  Co. 


Trimmer. 

(iVrtC  Jersey  Supreme  Court,  November  11,  i8po.) 

Ejectment— Power  to  Maintain  for  Lands  Condemned. — A  railroad  com- 
pany may  maintain  ejectment  for  lands  condemned  lot  its  use  under  the 
New  Jersey  Genewl  Railroad  Act. 

Case  certified  from  Warren  County  Circuit  Court. 
John  W.  Taylor,  for  plaintiff. 
iVm.  H.  Morrow,  for  defendant. 

BeaSLEV,  C.  J. — The  single  question  to  be  decided  in  this 
case  is  whether  an  action  of  ejectment  will  lie  on  the  part  of 
a  railroad  company  for  lands  condemned  by  com- 
missioners for  Its  use  bv  force  of  the  provision  for  't'^I''"'"' 

1  .         1 ''         1  i*^      -1  1  •eblfld. 

that  purpose  contamed  m  the  general  railroad  act. 
This  inquiry  seems  to  be  one  of  first  impression.     It  is  cer- 
tainly such  so  far  as  this  court  is  concerned.     The  objection 
to  the  present  form  of  action  is  that  the  railroad  company, 
the  plaintiff,  has  "  not  title  to  the  premises  in  question,  but 
only  an  easement  in  them  ;"  and  it  is  insisted  that  it  is  entirely 
settled  that  ejectment  will  not  lie  founded  on  such  a  right. 
There  can  be  no  doubt  that  the  rule  that  ejectment  is  not  the 
appropriate  remedy  when  the  enjoyment  of^an  easement  is  the 
subject  of  suit  has  been  often  stated  and  is  in  no 
wise  questionable.     But  the  interest  in  the  lands  Jf^i,"' 
now  in  question  is  not  an  easement.     In  cases  of 
easements  there  must  be  not  only  a  servient  tenement,  but 
also  a  dominant  one,  and  which  latter  constituent  is  entirely 
lacking  in  the  present  instance.     A  right  of  way  to  constitute 
an  easement  must  be  beneficial  to  other  land  not  owned  bj' 
the  proprietor  of  the  premises  burdened.     It  follows,  there- 
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fore,  that  the  rule  appealed  to  by  the  counsel  of  the  defend- 
ant can  be  of  no  avail,  unless  it  can  be  shown  that  the  reascHi 
that  occasioned  it  is  applicable  to  the  right  in  this  land  that 
is  vested  in  the  plaintiff.  The  action  of  ejectment  is,  and  long 
has  been,  the  legal  mode  whereby  a  oerson  having  the  right 
in  law  to  the  immediate  possession  ol  land  from  which  he  is 
kept,  enforces  such  right.  It  is  a  possessory  remedy  and  can 
be  resorted  to  only  when  a  right  of  entry  exists,  and  where 
the  thing  or  interest  is  tangiole,  so  that  possession  can  be 
given  by  the  sheriff.  It  is  manifest,  therefore,  that  if  the  in- 
terest of  the  railroad  company  in  these  premises  were  a  naked 

right  of  way,  it  would  constitute  no  such  right  of 
uH"™'.'*"  possession  of  the  land  itself  as  would  sustain  this 
d*H^'        action;  for  such  a  right  would  be  an  incorporeal 

one  upon  which  there  could  be  no  entry,  nor  could 

Sossession  of  it  be  given  under  an  habere  facias  possessionem. 
lut,  manifestly,  such  is  not  the  right  in  this  land  that  is  vested 
in.this  company,  for  can  it  be  denied  that  the  corporation  has 
a  right  to  enter  upon  it,  and  that  a  judgment  in  its  favor  could 
be  executed  by  the  officer  putting  it  in  possession?  Unlike 
the  use  of  a  private  way  that  is  discontinuous>the  use  of  land 
condemned  by  a  railroad  company  is  perpetual  and  continu- 
ous; so  the  latter  is  likewise  necessarily  exclusive.  This  is 
the  doctrine  strongly  presented  in  the  case  of  De  Catnp  v. 
Hibernia  R.  Co.,  47  N.  J.  Law,  55,  for  it  was  there  declared 
that  the  company,  by  force  of  this  statutory  procedure,  could 
not  acquire  a  qualified  right  in  the  lands,  the  court  sayings 
"  The  statute  only  authorizes  the  taking  of  lands,  and  the  oc- 
cupation and  use  of  lands,  in  the  state  and  condition  of  lands 
in  the  legal  sense  of  that  term."  A  reference  to  the  statute 
by  virtue  of  which  the  company  has  acquired  its  right  in  this 
property  willat  once  make  manifest  the  propriety  of  the  vie* 
thus  adopted.  It  is  the  twelfth  section  that  prescribes  the 
mode  to  be  pursued  in  case  the  company  cannot  ag""^^ 
with  the  owner  of  the  lands  required.  Commissioners  a  ^^'9 
be  appointed  who  are  to  appraise  the  land  or  materials.  ^^° 
to  assess  the  damages.  The  statute  then  declares,  to  use  its 
own  language,  "  and  thereupon  and  on  payment,  or  tender  of 
payment,  of  the  amount  awarded  as  hereinafter  provided,  t^^ 
said  company  is  hereby  empowered  to  enter  upon,  and  take 
possession  of,  the  said  lands  and  materials  for  the  purposes 
aforesaid,  and  the  said  report,"  etc.,  "and  prool  of  payr"';"* 
or  tender  of  the  amount  awarded  shall  at  all  times  be  consid- 
ered as  plenary  evidence  of  the  right  of  any  company  incof; 
poraled  under  this  act  to  have,  hola,  use,  occupy,  possess-  ^nf 
enjoy  the  said  land  or  mnteriaLs,"  etc.  There  seems  to  be  "^ 
reason  why  this  language  as  it  stands  in  this  statute  is  to  °^ 
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interpreted  differently  from  what  it  would  be  if  it  were  found 
in  a  deed  from  a  land-owner  to  the  company,  and,  in  this  lat- 
ter event,  it  is  not  probable  that  a  doubt  will  arise  in  the  mind 
of  any  one,  as  to  the  company's  right  to  immediately  enter 
upon  the  lands  thus  condemned,  and  to  hold  them  in  exclu- 
sive possession  for  the  uses  of  its  road.  It  would  appear  that 
it  may  be  truly  said  that  language  that  would  be  more  apt 
than  this  for  the  creation  of  those  interests  in  the  land  that 
justify  the  use  of  an  action  of  ejectment  could  not  readily  be 
found. 

It  has  been  repeatedly  decided,  and  is  now  conclusively  set- 
tied  by  the  courts  of  this  state,  that  ejectment  will  lie  to  ob- 
tain possession  of  the  public  highways,  and  of  lands  dedicated 
to  public  uses.  It  would  be  superfluous  to  refer  to  the  re- 
ported cases  :  and  the  ground  of  this  train  of  authority  is  that, 
in  the  lands  devoted  to  such  purposes,  the  public  have,  from 
necessity,  the  right  of  possession.  So  far  as  the  principle  un- 
derlying the  subject  is  concerned,  these  decisions  are  in  point. 
It  is  also  proper  to  say  that  it  is  not  perceived  how  it  would 
be  possible,  if  the  right  to  resort  to  an  ejectment  be  repudiat- 
ed, a  railroad  company  could  obtain  possession  of  the  lands 
that  the  statute  devotes  to  its  use  on  tne  high  ground  of  pub- 
lic necessity.     Let  the  plaintiff  in  this  case  take  judgment. 

ReleaH  of  Right  of  Way  to  Railroad  —Evidence— Identity  of  Claim.— At  the 
trial  of  an  action  against  a  railroad  corporation,  its  a^^recment  with  the 
owners  of  land  taken  by  it  respecting  damages  was  in  evidence,  and  their 
signatures  were  admitted  to  be  genuine.  A  release  to  the  corporation  of 
such  land,  purp4rtin|(  to  be  made  on  the  same  date  as  the  agreement,  and 
to  be  signed  by  the  same  owners,  and,  for  the  most  part,  by  the  same  wit- 
nesses, and  to  be  acknowledged  on  the  same  day  before  the  same  magis- 
trate, was  offered  in  evidence  for  the  purpose  of  showing  that  the  corpora- 
tion,  if  the  agreement  was  carried  out,  was  to  take  a  deed  of  a  strip  but 
four  rods  witk,  which  fact  was  conceded  in  the  course  of  the  trial.  Hdd. 
that  the  release  was  sufficiently  identified  toeo  to  the  jury,  and  if  not.  an 
objection  to  its  admission  t)ecame  immaterial.  Westcott  v.  New  York  & 
N.  E.  R.Co..  153  Mass.  465. 

Action  for  Appropriating  Land-Ownenhip  -Queftion  of  Law  and  Fact- 
Inttruetioni— Where  one  seeks  to  recoverdamagesfrom  a  railroad  company 
for  entering  upon  and  appropriating  a  strip  of  land  100  feet  wide  for  rail- 
road purposes,  and  there  is  no  issue  as  to  the  ownership  of  other  land  de- 
scribed in  the  petition,  the  instruction  should  be  confined  to  the  strip  in 
Suestion.  The  ownership  of  the  strip  is  a  question  of  law.  but  the  facts 
■om  which  such  ownership  is  to  be  determined  should  be  submitted  to  the 
jury.     Brown  -v.  Chicago,  B.  &  K.  C,  R.  Co..  roi  Mo,  484. 

TItIa  by  Adverw  Potseiilon  of  Owners  Adjoining  Right  of  Way.— In  Brown 
('.  Chicago.  B.  &.  K,  C.  R.  Co..  101  Mo.  484.  it  was  held  that  the  question 
whether  the  owner  of  land  adjoining  a  right  of  way,  which  a  railroad  com- 
pany after  condemning  and  grading  had  abandoned  and  had  exercised  no 
acts  of  ownership  for  over  ten  years,  acquires  title  by  adverse  possession. 
depends  upon  wnethcr  he  took  exclusive  possession  claiming  it  as  his  own, 
and  whether  he  held  it  continuously  for  ten  years  thereafter  and  before  the 
company  again  began  to  exercise  control  over  it. 
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Consolidation  of  Railroad* — Tltls  to  Land. — In  Cashman  v.  Brownlee  (la- 
diana.  May  13,  1891),  2;  N.  E.  Rep.  560,  it  was  held  that  the  title  to  real 
estate  o(  railroad  companies  which  are  consolidated,  vests  in  tbe  new  com- 
pany, CuFFEV,  J.  said  ;  "  Mr.  Rorer,  in  his  work  on  Railroads,  in  discuss- 
ing the  question  of  consolidation  (page  38,  vol.  |),  says :  '  And  so  the  leg- 
islature may  allow  a  consolidation  of  two  railroad  corporations,  by  the  mer- 
ger of  one  into  the  other,  whereby  the  one  so  merged  loses  its  corporate 
existence.  Such  merger  works  with  it  a  dissolution,  destroys  the  actual 
identity  of  both,  but  preserves  the  legal  identity  of  the  latter.  The  com- 
pany so  merged^that  is,  all  its  members — pass  into  and  become  members 
of  the  compiany  into  which  it  is  merged.  All  its  corporate  privileges  and 
property  become  vested  therein,  and  all  the  liabilities  of  the  extinct  com- 
pany become  chargeable  against  the  corporation  into  which  it  is  merged. 
To  the  same  effect  is  Beacii,  Ry.  J  553.  See,  also,  Lauman  v.  Lebanon  Val- 
ley R.  Co..  30  Pa.  St.  42.  In  the  case  of  Paine  v.  Lake  Erie  &  L.  R.  Co.. 
31  Ind.  283.  it  was  held  that  a  railroad  company  formed  by  the  consolida- 
tion of  two  companies  succeeds  to  all  the  rights  of  each  of  the  corporations 
of  which  it  is  composed.  Such  new  company  also  assumes  the  liabilities  of 
the  old  companies.  Indianapolis,  C.  &  1.  R.  Co.  v.  Jones.  29  Ind.  465 ; 
Columbus.  C.  &  1.  C.  R,  Co.  v.  Powell.  40  Ind.  37 ;  Jeffersonville,  M.  &  1. 
R,  Co.  V.  Hendricks.  41  Ind.  48.  We  think  that  the  new  companies  formed 
by  the  consolidations  set  out  in  the  special  finding  of  facts  in  this  case,  re- 
spectively, succeeded  to  the  real  estate  in  controversy." 

Qrant  of  Land  to  Railroad  In  Front  of  Highway  Below  High  Water  Lln« — 
^Mention  of  Highway  Over  Land  Reclaimed. — In  Central  R.  Co.  of  New  Jer- 
sey V.  City  of  Elizabeth  (New  Jersey  Sup.  Ct„  June  8,  1891),  22  Atl.  Rep. 
47,  it  appeared  that  prior  to  November  11, 1S74,  tnere  was  a  public  highway 
extending  through  the  Elizabethtown  Point  tract  to  the  waters  of  Arthur'- 


n  that  day  the  state  of  New  Jersey  granted  to  the  Central  RaiU 

»ny  of  New  Jersey  the  land  below  the  original  high -water  line 

1  front  of  the  highway,  with  all  the  rights  of  the  state  therein.     Held, 


that  the  highway  did  not  thereafter  extend  below  the  original  high-v 
line  over  land  artificially  reclaimed.  Hoboken,  etc.,  Co.  ».  Hoboken,  36 
N.  J.  Law,  540,  distinguished,  and  Hoboken  v.  Pennsylvania  R.  Co.,  124 
U.  S.  656,  followed. 


Cincinnati  Inclined  Plane  R.  Co. 


City  &  Suburban  Telegraph  Association. 

{Ohio  Supreme  Court,  June  2,  iSgi.) 

Purposes  of  Streeti— Rights  of  Telephone  and  Street  Railway  Companies. — 
The  dominant  purpose  for  which  streets  in  a  municipality  are  dedicated 
and  opened  is  to  facilitate  public  travel  and  transportation,  and,  in  that 
view,  new  and  improved  mc«les  of  conveyance  by  street  railways  are  by 
law  authorized  to  be  constructed,  and  a  franchise  granted  to  a  telephone 
company  of  constructing  and  operating  its  lines  along  and  upon  such 
streets  is  subordinate  to  the  rights  uf  the  public  in  the  streets  tor  the  pur- 
pose of  travel  and  transportation. 

Electric  Street  Railway— Ditturbance  of  Telephone  System— The  fact  thai 
a  telephone  company  acq^uired  and  entered  upon  the  exercise  of  a  fran- 
chise to  erect  and  maintam  its  telephone  poles  and  wires  upon  the  streets 
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of  a  city  prior  to  the  operation  of  an  electric  railway  thereon,  will  not  give 
the  telephone  company,  in  the  use  of  the  streets,  a  right  paramount  to  the 
easement  of  the  public  to  adopt  and  use  the  best  and  most  approved  mode 
of  travel  thereon  ;  and,  if  the  operation  of  the  street  railway  by  electricity 
as  the  motive  power  tends  10  disturb  the  working  of  the  telephone  system, 
the  remedy  of  the  telephone  company  will  be  to  readjust  its  methods  to 
meet  the  condition  created  by  the  introduction  of  electro-motive  power 
upon  the  street  railway. 

Same — Same — Vetted  RIghti  of  Telephone  Company, — Where  a  telephone 
company,  under  authority  derived  from  the  statute,  places  its  poles  and 
wires  in  the  streets  of  a  municipality,  and,  in  order  to  make  a  complete 
electric  circuit  for  the  transmission  of  telephonic  messages,  uses  the  earth, 
or  what  is  known  as  the  "  ground  circuit,"  for  a  return  current  of  electric- 
ity, and  where  an  elearic  street  railway,  afterwards  constructed  upon  the 
same  streets,  is  operated  with  the  "  single  trolley  overhead  system,"  so 
called,  of  which  the  ground  circuit  is  a  constituent  part,  if  the  use  of  the 
ground  circuit  in  the  operation  of  the  street  railway  interferes  with  tele- 
phone communication,  the  telephone  company,  as  against  the  street  rait- 
way,  will  not  have  a  vested  interest  and  exclusive  right  in  and  to  the  use 
of  the  ground  circuit  as  a  part  of  the  telephone  system. 

Error  to  Superior  Court  of  Cincinnati. 

The  original  action  was  commenced  in  the  superior  court 
of  Cincinnati  by  the  City  &  Suburban  Telegraph  Association, 
defendant  in  error,  against  the  Cincinnati  Inclined  Plane  Rail, 
way  Company,  plaintiff  in  error.  The  petition  filed  was  as 
follows : 

"  The  plaintiff  says  that  it  is  an  association  incorporated 
under  the  laws  of  Ohio,  for  the  purpose  of  constructing, 
maintaining,  and  operating  telegraph  and  telephone  lines  in 
said  state  and  elswnere,  and  has  its  principal  office  and  busi- 
ness in  the  city  of  Cincinnati,  where  it  is  now,  and  has  for 
more  than  ten  years  past  been,  conducting  a  telephone  busi- 
ness, by  means  of  wires  stretched  upon  poles  lawfully  placed 
and  maintained  in  the  streets  pursuant  to  the  statutes  made 
for  that  purpose,  and  under  the  direction  of  the  authorities 
of  said  city.  Said  wires  are  connected  with  and  terminate 
at  the  several  '  exchanges  '  owned  by  the  plaintiff  in  said  city 
and  vicinity.  At  the  '  exchanges  *  the  wires  are  so  arrangea, 
by  means  of  a  device  for  that  purpose,  that  any  one  ot  them 
can  be  immediately  connected  with  any  other.  Each  wire 
also  terminates  in  the  office,  store,  room,  place  of  business,  or 
residence  of  some  person,  firm,  or  company  ;  a  subscriber  to 
this  association  paying  an  annual  sum  for  the  use  of  the  tele- 
phone, and  the  service  in  connection  therewith.  Each  of 
such  subscribers  can,  by  the  use  of  the  telephone  and  other 
patented  inventions  of  which  the  plaintiff  is  the  sole  licensee 
in  the  territory  where  it  transacts  business,  immediately 
communicate  with  and  speak  to  an  operator  in  an  '  exchange,' 
and  said  operator  can,  and  if  requested  does,  forthwith  con- 
nect such  subscriber's  wire  with  that  of  any  other  subscriber 
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numed,  so  tliiit  the  two  may  converse  directly  with  each  oth- 
er. Such  communication  is  effected  by  means  of  a  slight 
but  continuous  electric  current  passing  over  the  wire  from 
the  speaker  to  the  hearer,  and,  unless  interrupted  or  inter- 
fered with,  is  easily  and  quickly  made.  Plaintiff  says  thai 
many  thousand  such  communications  are  daiij"  made  iaetween 
persons  in  all  parts  of  said  city,  and  in  the  county  of  Hamil- 
ton :  that  all  the  principal  offices,  business  houses,  newspaper 
offices,  hotels,  and  other  places  of  resort,  and  many  resi- 
dences in  said  county,  are  thus  connected  together  and 
brought  into  communication.  Plaintiff  says  that  it  has  over 
three  thousand  such  subscribers  in  the  city  and  vicinity,  and 
that  its  lines  also  extend  to  and  connect  all  the  villages  for 
many  miles  around  said  city,  and  hundreds  of  communica- 
tions are  daily  made  over  the  last-named  lines,  for  each  of 
which  a  small  sum  is  paid  plaintiff  by  the  person  sending  the 
same  ;  that  the  whole  constitutes  a  business  of  value  to  the 
plaintiff,  and  important  to  the  public.  Plaintiff  further  says 
that  the  defendant'is  a  corporation  under  the  iaws  of  Ohio, 
engaged  in  the  maintenance  and  operation  of  an  inclined 
plane  railway  in  the  city  of  Cincinnati,  and  claims  to  own. 
and  is  now  in  possession  of,  the  street-railway  tracks  of  what 
is  generally  known  as  the  '  Mt,  Auburn  Street  Railway.' 
which,  beginning  at  the  corner  of  Fifth  and  Walnut  streets 
in  said  city,  extends  thence,  by  single  track,  on  Fifth  to  Main 
street;  thence  on  Main,  by  single  track,  to  Court  street; 
thence  on  Main,  by  double  track,  to  Mulberry  street,  where  it 
connects  with  said  inclined  plane  railway,  also  extending 
(rom  the  north  end  of  said  inclined  plane  railway,  by  double 
track  on  Locust  and  Mason  streets.  Auburn  avenue,  and  Vine 
street,  to  the  Carthage  turnpike  and  the  Zoological  Garden  ; 
also  on  Court  street,  by  single  track,  from  Main  to  Walnut 
street,  and  on  Walnut  street,  by  single  track,  to  Fifth  street, 
to  place  of  beginning.  Plaintiff  further  says,  that  said  de- 
fendant claims  to  own  and  control  said  tracks  by  virtue  of  an 
assignment  or  transfer  of  the  same  from  other  parties  or 
companies;  but  plaintiff  is  not  informed  as  to  said  transfers, 
or  the  validity  thereof,  and  does  not  admit  that  the  same  or 
anv  of  them,  are  lawful  or  valid.  But  plaintiff  says  that  the 
safd  tracks  were  originally  constructed  by  the  parties  under 
whom  defendant  claims,  under  alleged  grants  from  the  city 
of  Cincinnati,  which  provided  that '  no  motive  power,  except 
horses  or  mules,  shall  be  used  on  said  tracks,"  and  the  same 
have  never  been  altered  or  amended  in  that  respect,  and 
the  defendant  has  never  acquired  Irom  the  state  of  Ohio,  or 
the  city  of  Cincinnati,  any  right  to  erect  and  maintain  poles 
or  wires  in  the  streets  aforesaid,  or  to  use  electricity  as  a 
motive  power  for  its  cars. 
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'"  PlaintiS  further  says  that,  since  the  defendant  came  into 
possession  of  said  street  railway,  it  has,  within  six  months 
last  past,  and  without  any  lawful  authority  so  to  do,  caused 
a  line  of  iron  poles  to  be  erected  on  each  side  of  all  the  streets 
where  said  tracts  are  situated  as  aforesaid,  and  placed  upon  the 
said  poles  large  wires,  which  it  keeps  constantly  charged  with 
powerful  currents  of  electricity,  generated  by  large  steam- 
engines  and  dynamos  owned  and  operated  by  defendant  for 
that  purpose,  by  means  whereof  the  cars  upon  all  parts  of  the 
tract  aforesaid  are  run  and  operated  from  six  o'clock  in  the 
morning  until  twelve  o'clock  at  night  of  each  and  every  day. 
Plaintiff  further  says  that  the  defendant  claims  to  have  se- 
cured  authority  from  the  commissioners  of  Hamilton  county 
to  extend  tracks  along  and  upon  the  Carthage  turnpike  to  be 
operated  by  electricity,  as  aforesaid,  from  the  existmg  tracks 
to  the  village  of  Carthage,  and  will  place  thereon  poles  and 
wires,  and,  unless  restramed  by  order  of  this  court,  will  pro- 
ceed to  run  and  operate  street  cars  thereon  in  the  same  man- 
ner that  it  is  now  running  and  operating  them  upon  existing 
tracks.  Plaintiff  further  says  that,  ever  since  defendant  com- 
menced  the  operation  of  its  cars  by  electricity,  it  has  caused, 
and  is  still  causing,  great  damage  and  injury  to  plaintiff  by 
creating  electric  currents  and  noises  upon  plaintiff's  tele- 
phone wires,  many  of  which  are  and  have  been,  for  a  period 
long  prior  to  the  use  of  electricity  by  defendant,  located  upon 
each  and  all  the  streets  aforesaid,  and  upon  the  Carthage 
turnpike.  By  reason  of  the  proximity  of  the  defendant's 
poles  and  wires  to  those  of  plamtiff,  and  of  the  powerful  cur- 
rents used  by  the  defendant,  together  with  its  mode  of  use 
and  manner  .  f  construction,  currents  of  electricity  are  trans- 
mitted to,  or  induced  upon,  the  wires  of  plaintiff,  such  as  to 
render  them  useless  for  telephonic  purposes.  The  noises 
produced  by  defendant's  operations  are  loud  and  continuous, 
so  as  to  prevent  communication  by  telephone,  and  the  con- 
nection of  many  of  plaintiff's  subscribers,  with  the  exchanges 
and  with  each  other,  has  been  thereby  interrupted,  and  broken 
up,  and  some  of  said  subscribers  have  ordered  their  telephones 
removed,  and  canceled  subscriptions,  while  others  have  only 
been  restrained  from  so  doing  by  the  representations  of  plaint- 
iff's officers  that  steps  would  betaken  to  induce  or  compel 
defendant  to  remedy  the  evil.  Plaintiff  has  received,  and  is 
receiving,  a  multitude  of  complaints  from  subscribers  whose 
lines  are  affected  by  defendant's  operation,  and  numerous 
notices  that,  Qnless  the  difficulty  is  remedied,  the  telephones 
of  the  complaining  subscribers  must  be  removed.  Plaintiff 
further  says  that  as  soon  as  the  defendant  began  the  opera- 
tion of  cars  by  electricity,  and  the  consequent  injury  to  its 
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(plaintiff's)  plant  and  business,  defendant  was  notified  thereof, 
and  requested  to  remedy  the  same,  and  has  since  been  repeat- 
edly urged  to  do  so,  but  up  to  the  present  time  has  failed  and 
refused  to  apply  or  attempt  to  apply,  any  remedy,  or  take  any 
step  to  prevent  the  injury  to  plamtiB  aforesaid,  which  plaintiff 
is  informed  and  believes  can  be  done  by  defendant  without  any 
great  expenditure  ni  money,  and  without  giving  up  the  use  of 
electricity  as  a  motive  power  for  its  cars.  Plaintiff  asserts  that 
great  injury  has  been  caused,  and  great  and  irreparable  injury 
will  be  caused  to  it  by  the  continuea  operation  of  cars  by  deiena- 
ant,  as  it  is  now.  and  has  been  heretofore,  operating  the  same. 
The  plaintiff's  lines  and  telephones  in  the  vicinity  of  said 
street  railway  will  be  rendered  useless,  the  revenue  received 
from  the  subscribers  thereof  cut  off,  and  the  business  ol  the 
company  greatly  reduced.  Wherefore  the  plaintiff  prays 
that  defendant  be  temporarily  enjoined  from  constructing 
and  operating  an  electric  railway  on  the  Carthage  turnpike, 
of  the  sort  that  it  is  now  using,  or  of  any  sort  that  will  inter- 
fere with  or  injure  plaintiff's  lines  or  business;  that,  on  final 
hearing,  said  injunction  be  made  perpetual,  and  the  defend- 
ant further  restrained  from  operating  any  of  its  cars  by  means 
ef  electricity,  in  the  manner  it  is  now  operating  the  same,  or 
in  any  manner  that  may  interfere  with  or  injure  plaintiff's 
business.  That  the  damages  already  suffered  by  the  plaintiff 
be  assessed  and  ordered  paid  by  defendant,  and  for  such  other 
and  further  relief  as  the  nature  of  the  case  and  equity  may 
require." 

'To  this  petition  the  defendant  filed  an  answer,'  in  which, 
among  its  averments  and  denials,  the  defendant  denies  that 
the  plaintiff  is  an  association  incorporated  under  the  laws  of 
the  state  of  Ohio,  for  the  purpose  of  constructing,  maintaining, 
and  operating  telephone  lines  in  said  state;  and  denies  that 
the  plaintiff's  telephone  poles  and  telephone  wires  are  lawfully 
maintained  in  the  streets  and  highways,  pursuant  to  the  stat- 
utes made  for  that  purpose,  or  under  tne  direction  of  the 
authorities  of  the  city  of  Cincinnati;  and  alleges  that  the 
plaintiff  exercises  the  powers  of  a  telephone  company,  and 
maintains  its  poles  and  wires  without  any  lawful  authority 
whatever.  The  answer  avers  that,  under  and  by  reason  o( 
the  ordinances,  grants,  laws,  leases,  and  resolutions  therein 
mentioned,  it  rightfully  and  lawfully  maintains,  controls,  and 
operates,  by  the  electric  system  known  as  the  "Sprague  sin- 
gle  trolley  overhead  system,"  all  its  lines  of  road  described  in 
the  plaintiff's  petition.  The  defendant,  answering,  says  that 
it  is  not  liable  to  the  plaintiff  in  an^  form  of  action,  whether 
in  law  or  equity,  for  the  alleged  interferences  and  disturb- 
ances, as  set  forth  in  the  petition;  and  denies  that  there  is 
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anything  in  any  of  the  laws  of  this  state,  or  in  any  pretended 
grant  to  the  plaintiff,  which  gives  to  the  plaintiff  the  right  to 
use  the  earth  at  all,  much  less  the  exclusive  right  to  use  the 
earth,  for  its  return  circuit.  On  the  contrary,  the  defendant 
denies  that  the  authorities  which  made  any  pretended  grant 
to  the  plaintiff  knew  that  the  plaintiff  intended  to  use  the 
earth  at  all  for  its  return  circuit,  or  would  so  construct  its 
line;  and  further  denies  the  claim  set  up  by  the  petition  to 
the  exclusive  use  of  the  earth  by  the  plaintiff,  because  of  the 
vagueness  of  said  claim.  The  defendant,  further  answering, 
says  that  the  plaintiff,  if  undisturbed  by  the  electrical  current 
from  the  dynamos  of  the  defendant,  will  be  compelled  to  re- 
sort to  other  than  a  grounded  circuit  in  order  to  give  efficient 
service  to  its  patrons;  that  the  uniform  and  slight  current 
which  the  plamtiff  claims  to  be  necessary  to  the  successful 
operation  of  the  telephone  cannot  be  obtained  by  the  use  of 
the  grounded  circuit,  but  may  be  obtained  by  constructing 
the  telephone  either  with  a  complete  metallic  circuit,  or  by 
resort  to  what  is  known  as  the  McCluer  device  ;  that,  where- 
as, instead  of  being  injured  by  abandoning  the  ground  circuit 
and  resorting  to  tne  metallic  circuit,  or  the  McCluer  device, 
the  plaintiff  will  be  actually  benefited  in  its  service  to  its  pa- 
trons, while  the  defendant  cannot  abandon  its  use  of  the 
ground  circuit  without  injury  to  its  railroad  and  to  its  pa- 
trons ;  that  the  defendant  could  not  alter  its  plan  of  electrical 
propulsion  so  as  to  have  a  metallic  circuit;  that  such  a  change 
IS  impracticable,  would  involve  a  very  large  outlay,  necessi- 
tate an  overhead  structure  of  double  or  treble  tne  cost  of 
that  now  used,  and  very  unsightly,  and  after  it  is  constructed 
it  would  not  be  successful ;  that  such  a  system  has  been  tried, 
and  found  to  be  a  financial  and  commercial  failure,  and  in  its 
effect  as  annoying  and  disturbing  as  the  Sprague  system,  un- 
der  which  the  defendant  is  now  operating.  The  defendant, 
further  answering,  denies  that  the  noises  produced  by  its 
operations  are  loud  and  continuous,  so  as  to  prevent  communi- 
tion  by  telephone,  and  that  the  connection  of  many  of  the 

Elainti'ff's  subscribers  with  the  exchange  and  with  each  other 
as  been  thereby  interrupted  and  broken  up.  It  denies  that 
the  plaintiff  has  received  and  is  receiving  a  multitude  of  com- 
plaints from  subscribers  whose  lines  are  affected  by  defend- 
ant's operations,  and  also  numerous  notices  that,  unless  the 
difficulty  is  remedied,  the  telephones  of  the  complaining  sub- 
scribers must  be  removed.  It  denies  that  great  injury  has 
been  caused,  and  great  and  irreparable  injury  will  be  caused, 
to  the  plaintiff  by  the  continued  operation  of  cars  by  defend- 
ant, as  it  is  now  and  has  been  heretofore  operating  the  same. 
It  denies  that  the  plaintifi's  lines  and  telepliones  in  the  vicin> 
46  A.  &  E.  R.  Gas.— 38 
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ity  of  said  street  railway  will  be  rendered  useless,  the  revenue 
received  from  the  subscribers  therefor  cut  off,  and  the  busi- 
ness of  the  plaintiff  greatly  reduced. 

The  plaintiff  for  reply  denied  each  and  every  allegation 
contained  in  the  answer,  except  such  as  admitted  allegations 
of  the  petition. 

The  action  came  on  to  be  heard  at  a  special  term  of  the 
court  held  in  February,  1890,  and,  neither  party  demanding 
a  jury,  the  cause  was  heard  and  tried  by  the  court  upon  the 
pleadings  and  evidence;  and  thereupon  the  court  made  a 
finding  of  facts,  and  stated  its  conclusions  of  law  upon  the 
facts  so  found,  and  rendered  a  judgment  and  decree  thereon 
in  favor  of  the  telegraph  association  against  the  railway  com- 
pany, as  follows:  "  This  cause  coming  on  to  be  heard  upon 
the  pleadings  and  the  evidence,  antl  having  been  fully  ar- 
gued by  counsel  and  submitted  to  the  court  without  inter- 
vention of  a  Jury,  the  court,  upon  consideration  thereof,  finds 
that  plaintiff  lawfully  maintains  telephone  lines  upon  the 
streets  named  in  the  petition,  and  upon  the  Carthage  turn- 
pike, and  has  so  maintained  the  same  ever  since  a  time  long 
prior  to  the  introduction  of  electro-motive  power  upon  the 
street  railway  of  defendant,  and  that  said  telephone  lines  are 
maintained  and  operated  in  the  manner  set  forth  in  the  pe- 
tition; that  defendant  began  the  operation  of  cars  by  means 
of  electro-motive  power  upon  the  street  railway  on  the  — ^ 
day  of  June,  1889;  and  by  reason  thereof,  and  especial')' *'^ 
the  manner  in  which  the  electric  current  is  permitted  to  p^ss 
from  the  wheels  of  defendant's  cars  into  the  rails  and  tbcnce 
into  the  earth,  great  injury  has  been  and  continues  to  be  in- 
flicted upon  the  plaintiff  in  the  manner  described  in  the  pe- 
tition, and  that  great  and  irreparable  injury  will  be  infli'^'^. 
upon  the  plaintiff  by  the  continued  operation  of  defendi^"^^ 
cars,  in  the  manner  in  which  they  are  now  operated  and  *''| 
continue  to  be  operated,  unless  restrained  by  the  ord^^  ol 
this  court,  and  that  plaintiff  has  no  adequate  remedy  a*^  ^* 
for  said  injury.  The  court  further  finds  that  there  is  a  inode 
of  operating  street  cars  by  electro-motive  power,  by  rr>*^"j 
of  the  double  trolley,  available  to  ,the  defendant,  the  liS*  O' 
which  will  avoid  and  prevent  the  injury  to  the  plaintiff  a  t*}'^ 
mentioned.  As  matter  of  law,  the  court  concludes  th»t  de- 
fendant is  bound  to  adopt  some  mode  of  propelling  its  *^^'^^ 
other  than  the  one  whicn  inflicts  the  said  injury  upon  ^j" 
plaintiff,  to  which  finding  and  decision  of  the  court  tli^^  '^j 
lendant  excepted  at  the  time  the  same  was  made,  and  m*^ ^^ 
the  court  to  set  the  same  aside  and  grant  it  a  new  trial  ;  ^  > 
Because  the  finding  and  decision  of  the  court  is  not  sust£*  *  " 
by  sufficient  evidence,  but  is  against  the  weight  of  the  s£»  '^  ' 
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(2)  because  the  finding  and  decision  of  the  court  is  contrary 
to  law.  Which  said  motion  the  court  overruled,  to  which 
ruling  the  defendant,  at  the  time  the  same  was  made,  ex- 
cepted, and  presented  to  the  court  its  bill  of  exceptions  here- 
in, (embod^mg  all  the  testimony,  evidence,  and  exhibits  of- 
fered by  either  party  upon  the  trial  of  the  action.)  which, 
being  found  by  the  court  to  be  true,  is  allowed  and  signed, 
and  on  motion  is  hereby  made  part  of  the  record  of  the  case ; 
and  thereupon  the  court  orders,  adjudges,  and  decrees  that 
the  said  defendant  company  be,  and  it  is  hereby,  perpetually 
restrained  and  enjoineti  from  operating  any  car  or  cars  upon 
the  street  railway  tracks  mentioned  in  the  petition,  or  any 
.  of  them,  or  upon  any  tracks  laid  or  to  be  laid  upon  the  Car- 
thage turnpike,  by  means  of  electric  currents  passing  from  a 
wheel  OF  wheels  of  such  car  or  cars  into  the  rails  of  such 
track,  or  any  of  them,  or  by  means  of  electric  currents,  the 
whole  or  any  part  of  which  may  be  knowingly  permitted  to 
pass  into  the  earth,  or  (or  which  the  earth  constitutes  any 
part  of  the  conducting  medium, in  such  manner  as  to  cause  in- 
jury to  the  plaintiff,  to  all  of  which  defendant  excepts.  It  is 
further  ordered  that  the  operation  of  this  decree  be,  and  it  is 
hereby,  stayed  for  the  period  of  six  months  from  date  here- 
of, with  liberty  upon  the  part  of  the  defendant  to  apply  for 
an  extension  of  said  time.' 

The  court  appointed  a  special  master,  with  directions  that 
he  ascertain  and  report  the  amount  of  damages,  in  money, 
theretofore  sustained  by  the  telegraph  association,  and  hear 
evidence  for  that  purpose,  and  report  to  the  court.  Upon 
petition  in  error,  the  superior  court,  at  general  term,  affirmed 
the  judgment  and  decree  of  the  court  at  special  term.  By 
the  present  proceeding  in  error  this  court  is  asked  by  the 
railway. company  to  reverse  the  judgment  of  the  superior 
court  at  general  term,  and  to  render  such  judgment  as  the 
court  below  should  have  rendered.  Further  facts  disclosed 
by  the  record,  and  undisputed,  are  stated  in  the  opinion. 

John  S.  Wise,E.  A.  Ferguson,  and  R.  A.  Harrison,'loT  plaint- 
iff in  error. 

Aaron  F.  Perry,  Peck  &  Shaffer,  and  Selwyn  N.  Owen,  for 
defendant  in  error. 

DiCKMAN,  J. — The  Cincinnati  Inclined  Plane  Railway  Com- 
pany was  incorporated  in  the  year  1871,  under  the  act  of 
May  I,  1852,  entitled  "An  act  to  provide  for  the       p,rtk«r 
creation  and  regulation  of  incorporated  companies       lUtHKit. 
in  the  state  of  Ohio."    On  March  30, 1877,  the  leg- 
islature passed  an  act  authorizing  any  inclined  plane  rail-   , 
way  or  railroad   company,  theretofore  or  thereafter  organ, 
ized  under  the  act  01  1852,  to  hold,  lease,  or  purchase,  and 
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maintain  and  operate,  such  portion  of  any  street  railroad 
leading  to  or  connected  with  the  inclined  plane  as  might  be 
necessary  for  the  convenient  dispatch  of  its  business,  upon 
the  same  terms  and  conditions  on  which  it  held,  maintained, 
and  operated  its  inclined  plane;  "provided,  that  no  other 
motive  power  than  animals  shall  be  used  on  the  public  high- 
ways occupied  by  such  street  railway  company  without  the 
consent  of  the  board  of  public  works  in  any  city  having  such 
board,  and  the  common  council,  or  the  public  authority  or 
company  having  charge  or  owning  any  other  highway  in 
which  such  street  railroad  may  be  laid.' 

In  September,  1885,  the  Cincinnati  Board  of  public  works 
adopted  a  resolution,  consenting  "  to  the  use  either  of  elec- 
tricity, cable,  or  compressed  air,  as  a  motive  power,  by  the 
Cincmnati  Inclined  Plane  Railway  Company  upon  the  nigh- 
ways  in  which  the  street  railroads,  connected  with  its  in- 
clined plane,  and  held  and  operated  by  it,  are  laid."  In  Oc- 
tober, 1888,  the  railway  company,  setting  forth  the  resolu- 
tion giving  such  consent,  and  stating  that  it  had  decided  to 
use  electricity  as  a  motive  power  on  its  road,  made  applica- 
tion to  the  board  of  public  affairs — the  legally  constituted 
successor  of  the  board  of  public  works — for  permission  to 
erect,  along  the  entire  length  of  its  road,  the  poles,  wires, 
and  other  appliances  necessary  to  operate  and  maintain  its 
entire  line  from  Fifth  and  VVafnut  streets  to  the  Zoological 
Garden,  as  an  electric  road.  And  thereupon  the  board  of 
public  aflairs,  acting  under  authority  of  the  act  of  March  30, 
1877,  and  in  furtherance  of  the  grant  made  by  the  board  of 
public  works,  granted  the  application  of  the  railway  com- 
pany, upon  the  following  condition:  "(i)  The  poles  to  be 
made  of  iron  of  the  size  and  pattern,  and  the  wires  to  be 
strung  in  the  manner  as  shown  on  the  plan  submitted  to  this 
boaraand  hereby  approved."  In  February,  1889,  in  accord- 
ance with  the  provisions  of  section  3306  of  the  Revised  Stat- 
utes, the  stockholders  of  the  railway  company  extended  the 
northern  terminus  of  its  road  at  the  Zoological  Garden  to 
the  village  of  Glendale.  And  in  March,  1889,  the  board  of 
county  commissioners  of  Hamilton  county,  by  resolution. 
granted  the  application  of  the  railway  company  to  use  and 
occupy  the  Carthage  turnpike  to  its  northern  terminus,  by 
double  tracks,  and  with  necessary  appendages  and  appurte- 
nances of  an  overhead  electric  railroad  system,  so  as  to  en- 
able the  company  to  permit  continuous,  rapid,  and  safe  trans- 
portation between  Fountain  square,  in  Cincinnati,  and  the 
village  of  Carthage.  A  provision  in  the  grant  provided  for 
the  removal  by  the  countv  commissioners  of  any  and  all  tele- 
graph and  telephone  pofes  which  might  interfere  with  the 
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operation  of  the  electric  road.  This  provision,  however, 
was  afterwards  modified  by  the  action  or  the  commissioners, 
so  as  to  locate  the  telegraph  and  telephone  poles  at  the  curb  line. 
The  plan  submitted  to  and  approved  by  the  board  of  pub- 
lic affairs  is  known  as  the  "Sprague  single  trolley  overhead 
system."  Under  the  supervision  of  the  engineer 
of  the  board,  the  poles  were  erected  and  wires  "'^°'  7" 
strung;  and  about  the  beginning  of  June,  1889,  J^il^„™* 
the  railway  company  had  put  its  street  railway  in  ten. 
operation  under  that  system,  as  far  as  the  Zoolog- 
ical Garden  ;  and  at  the  commencement  of  the  original  ac- 
tion was  engaged  in  constructing  its  extension  along  the 
Carthage  pike,  under  the  grant  of  the  county  commissioners. 
with  the  necessary  appendages  and  appurtenances  of  the 
single  trolley  system.  In  the  Sprague  system,  the  electric- 
ity used  to  operate  the  motors  under  the  cars  is  conve3'ed  to 
them  by  a  single  overhead  trolley  wire,  and  a  single  arm  or 
pole  attached  to  the  car,  and  carrying  a  contact  wheel  which 
runs  along  and  passes  up  underneath  the  trolley  wire.  The 
current  passes  aown  the  pole  or  arm  to  the  switch  apparatus 
on  board  the  car,  through  the  motors,  thence  to  the  wheels, 
and  to  the  tracks.  It  then  passes  back  to  the  station  along 
the  iron  rails  of  the  track,  interlaced  together  by  conducting 
wires,  and  finally  connected  by  a  conducting  wire  with  the 
negative  pole  of  the  dynamo,  the  greater  portion  of  the  cur- 
rent flowing  along  this  line  of  the  track  as  the  return  cur- 
rent. Some  portions  of  such  current,  however,  are  unavoid- 
ably diverted  through  whatever  conductors  are  in  proximity, 
and  which  themselves  have  grounded  circuits,  but  generally 
returning  to  the  source  in  which  it  originated,  by  means  of 
the  metallic  ground  connection  of  the  rails  as  extended  by 
the  wire  to  the  dynamo.  The  single  trolley  system  is  in  use 
on  nine-tenths  of  the  railroads  in  the  United  States  using 
electricity.  As  compared  with  the  double  trolley  method 
it  is  deemed  more  simple,  less  liable  to  disarrangement,  much 
cheaper,  and  not  liable  to  accidents  which  would  blockade 
the  cars.  It  has  proved  successful,  and  its  general  adoption, 
with  full  knowledge  of  the  double  trolley  method,  furnishes 
strong  proof  that  it  is  the  most  approved  system.  And,  in 
the  finding  of  facts  by  the  court  at  general  term,  there  is 
nothing  in  disparagement  of  the  single  trolley  system  in  itself, 
but  it  is  held  objectionable  because  it  includes  the  grounded 
circuit,  which  the  defendant  in  error  has  adopted,  and 
claims  a  monopoly  of  its  use  as  against  the  railway  company, 
as  an  essential  part  of  its  telephonic  sj'Stem.  It  is  evident, 
therefore,  that  the  railway  company  derived  from  the  legis- 
lature the  right  to  use  on  its  road  other  motive  power  than 
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animals;  that  it  acquired  the  franchise  of  usin?  electro-mo- 
tive power;  and,  eliminating  from  view  the  telegraph  asso- 
ciation, it  is  making  lawful  use  of  such  franchise,  in  a  man- 
ner authorized  by  the  statute. 

The  City  &  Suburban  Telegraph  Association  was  incor- 
porated July  I,  1873,  as  a  telegrapn  company-,  with  lines  ex- 
tending from  Cincinnati  to  Hamilton,  in  Butler 
T»ii«t«»h  county,  under  laws  since  embodied  in  the  chapter 
PrUiit)  im  °^  ^^^  Revised  Statutes  regulating  "  Magnetic 
■MtfatrMU.  Telegraph  Companies,"  and  containing  section 
3454,  wnich  provides:  "A  magnetic  telegraph 
company,  heretofore  or  hereafter  created,  may  construct 
telegraph  lines,  from  point  to  point,  along  and  upon  any 
public  road,  by  the  erection  of  the  necessary  fixtures,  includ- 
ing posts,  piers,  and  abutments  necessary  for  the  wires ;  but 
the  same  snail  not  incommode  the  public  in  the  use  of  such 
road."  In  1878,  the  telegraph  association  became  the  licensee 
of  the  American  Bell  Telephone  Company,  with  the  exclu- 
sive right  to  use  all  its  patents  in  Cincinnati  and  certain  ter- 
ritory adjacent  thereto,  and,  although  organized  as  a  tele- 
graph company,  entered  upon  the  business  of  a  telephone 
company.  After  obtaining  the  license  to  use  the  telephone, 
the  telegraph  association  erected  poles  and  wires  upon  the 
streets  wherein  the  railway  of  the  plaintiff  in  error  is  situated, 
and  which  was  then  being  operated  as  a  horse  railway. 
These  poles  and  wires  were  mainly  erected  in  the  years  1881 
and  1882.  But  prior  thereto,  in  1880,  the  following  section 
was  added  to  thetelegraph  la.w :  " Sec.  3471.  The  provisions 
of  this  chapter  shall  apply  also  to  any  company  organized  to 
construct  any  line  or  lines  of  telephone;  and  every  such 
company  shall  have  the  same  powers,  and  be  subject  to  the 
same  restrictions,  as  are  herein  prescribed  for  magnetic  tele- 
graph companies."  But,  without  this  section  making  the 
provisions  of  the  chapter  relating  to  telegraph  companies 
expressly  applicable  to  telephone  companies,  we  thiuK  that 
the  term  "  telegra[>h,"  as  a  mode  of  transmitting  messages 
or  other  communications,  is  sufficiently  comprehensive  to 
embrace  the  telephone.  It  is  thus  apparent  that,  while  the 
telegraph  association  was  organized  alter  the  incorporation 
of  the  railway  company,  it  had  planted  its  poles,  and  strung 
its  wires,  and  entered  upon  the  business  of  a  telephone  com- 
pany before  the  railway  company  had  put  its  street  railway 
into  operation  with  electricity  as  the  motive  power;  that 
permission  in  due  form  of  law,  was  granted  to  the  telegraph 
association  to  place  and  maintain  its  poles  and  wires  for  tne 
purpose  of  supplying  telephonic  communication  to  its  sub- 
scribers in  Cincinnati  ana  vicinity,  and  also  as  a  means  of 
communication  for  its  longer  lineS. 
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But  it  is  urged  that  the  franchise  of  the  telegraph  associa- 
tion to  construct  lines  of  telephone  is  greatly  impaired  by 
reason  of  the  single  trolley  railway  using  a  ground- 
ed circuit,  whereby  a  large  part  01  the  electric  cur.  ""^'^""^ 
rent  flows  off  from  the  rails  to  the  surrounding  ,j,ua.  '  ' 
earth,  and  to  and  upon  all  telephone  wires  which 
may  be  connected  with  the  eartn  in  proximity  to  the  railway. 
The  action  is  described  as  "  conduction,"  causing  more  or  less 
of  electric  current  to  be  poured  into  the  earth,  and  into  all 
electric  conductors  connected  with  the  earth,  thereby  reach- 
ing telephone  wires  in  a  grounded  circuit,  and  creating  loud 
and  continuous  noises  upon  the  wires,  which  disturb  tele- 
phonic communication.  This  disturbance,  however,  results 
not  solely  from  the  earth  circuit  of  the  railway  company,  but 
also  from  the  fact  that  the  defendant  in  error  likewise  relies 
upon  the  earth  for  its  return  circuit,  by  connecting  with  the 
earth  the  end  of  its  wire  furthest  from  its  electric  batteries. 
The  telephone  wires  are  carried  from  the  phones  of  subscrib- 
ers to  the  gas  pipes  in  the  rooms  where  the  phones  are  located, 
or  to  water-pipes,  or  to  the  earth,  in  order  to  make  a  com- 
plete circuit.  The  interference,  moreover,  with  the  operation 
of  the  telephone,  is  said  to  be  largely,  attributable  to  the  del- 
icate mechanism  of  the  telephone  wires  and  phones.  The 
wires,  being  designed  to  carry  the  extremely  small  current 
needed  for  telephone  transmission,  are  too  small  in  size  to 
carry  successfully  the  strong  current  passing  into  them  from 
electric  railways.  It  is  claimed  that,  in  addition  to  this  con- 
duction or  leakage  disturbance,  the  single  trolley  electric 
railway  introduces  serious  disturbances  on  telephone  lines  by 
induction,  for  the  reason  that  such  electric  railways  employ 
large  wires  to  convey  the  current  used  for  the  propulsion  of 
their  cars,  and  this  current  is  constantly  and  rapidly  chang- 
ing  its  strength  ;  that  these  rapidly  changing  currents  in  the 
electric  railway  wires  induce  disturbing,  currents  in  parallel 
telephone  wires  near  which  the  electric  railways  have  been 
built,  and  thus  prevent  a  successful  transmission  of  telephonic 
messages,  * 

These  interferences  with  the  telephone  service  may  be  ob- 
viated, it  is  stated,  by  the  railway  company  giving  up  the 
single  trolley  system  with  the  ground  circuit,  and  _  .  ^    , 
substituting  the  double  trolley  system  with  its  two  .uVuhds  ib- 
trolley  wires,  two  trolley  wheels  and  electric  cur-  urttnart. 
rent  passing  from  one  wire  through  one  trolley, 
through   the  motor,  back  through  the  other  trolley  to  the 
other  wire,  and  so  back  to  the  generator,  without  escaping 
to  the  earth.     The  grounded  circuit,  it  is  insisted,  should  be 
abandoned  and  surrendered  to  the  sole  use  and  service  of  the 
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defendant  in  error.  But  it  is  admitted,  that  other  remedies 
of  the  telephone  disturbances  may  be  easily  obtained  by  con- 
structing  the  telephone  with  a  complete  metallic  circuit,  or 
by  resort  to  what  is  known  as  the  "  McCluer  device,"  consist- 
ing of  a  single  return  wire,  to  which  a  number  of  telephone 
wires  are  attached. 

Conceding  that  the  mode  adopted  by  the  railway  company 
of  propelling  its  cars  by  electricity  is  an  interruption  to  the 
telephone  service  of  the  defendant  iu  error,  and 
^■nUoa  calculated  to  impair  its  franchise  in  the  manner 
*"**"  ■  contended,  the  inquiry  is  suggested  whether  the 
railway  company  must  yield  up  a  useful  franchise,  that  the 
same  may  be  exclusively  enjoyed  by  the  telegraph  associa- 
tion, or  whether  the  association  shall  adapt  its  system  to  ex- 
isting conditions ;  whether  the  company  shall  change  from 
the  single  to  the  double  trolley  system,  from  the  grounded  to 
the  metallic  circuit,  or  whether  the  association  shall  use  either 
a  complete  metallic  circuit,  or  resort  to  the  McCluer  device. 
It  is  immaterial  on  which  party  the  expense  of  the  change 
may  fall  the  more  heavily.  It  is  a  question  of  legal  right, 
ana  as  remarked  by  Lord  Hatherlev,  L.  C,  in  Attorney 
General  ?•.  Colney  Hatch  Lunatic  Asylum,  L.  R.  4  Ch-  '53' 
'•  the  simplest  course,  as  far  as  regards  the  administration  of 
justice,  is  to  ascertain  the  exact  state  of  the  law  which  regu- 
lates the  relations  of  the  parties;  and,  having  done  so,  w 
proceed  to  act  on  it,  without  any  reference  to  tTie  difficulties 
of  the  case  on  the  part  of  those  against  whom  it  is  oblig'cd  to 
decide  ;  leaving  those  parties  to  relieve  themselves  as  they 
best  can  from  the  position  in  which  they  have  placed  them- 
selves, and,  if  there  be  no  other  mode  of  escape,  to  cease  to 
do  the  acts  which  occasion  the  wrong." 

When  the  telegraph  association  erected  its  poles  and  hncs 
in  1881  and  1882,  with  the  design  of  conducting  the  business 
of  a  telephone  company,  it  found  the  railway  coxo- 
Tirpoieaor  pany  operating  its  street  railway,  with  authority 
rlrt^i7pkr>a  I'nder  the  statute  to  use  other  motive  power  t^i^" 
polo.  animals,  to-wit,   electricity,  cable,  or  compressecl 

air,  upon  obtaining  the  consent  of  the  board  of  P""" 
lie  works.  The  telephone  business  was  not  among  the  p*"*? 
abilities  when  the  streets  of  Cincinnati,  now  made  use  c?^  °y 
the  telegraph  association,  were  dedicated  or  condemned  '°^ 
the  public  use.  The  primary  and  dominant  purpose  of  ^^" 
establishment  was  to  facilitate  travel  and  transportation;  the)' 
belong  from  side  to  side  and  end  to  end  to  the  public,  ^r 
the  public  may  enjoy  the  right  of  travelling  and  transpof""? 
their  goods  over  them.  The  telephone  poles  and  wires,  ^Hr 
other  appliances,  are  not  among  the  original  and  primary  ** 
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jects  for  which  streets  are  opened,  for  they  may  be  placed 
elsewhere  than  on  the  highways,  and  yet  accomplish  their 
purpose.  In  Taggart  v.  Newport  St.  R.  Co.,  16  R.  I.  668,  43 
Am.  &  Eng.  R.  Cas.  208,  it  was  said  by  Durfee,  C.  J.,  that 
telephone  poles  and  wires  are  not  used  to  facilitate  the  use  of 
the  streets  for  travel  and  transportation,  "  whereas,  the  poles 
and  wires  of  the  railway  company  are  direcLly  ancillary  to 
the  uses  of  the  streets  as  such,  in  that  they  communicate  the 
power  by  which  the  street  cars  are  propelled."  As  a  general 
rule,  an  occupation  of  the  streets,  otherwise  than 
for  travel  ancf  transportation,  is  presumptively  in-  "■■'■•■t 
ferior  and  subservient  to  the  dominant  easement  ™'""*'» 
of  the  public  for  highway  purposes,  for,  if  not  so,  1 
the  primary  object  of  their  dedication  or  appropri- 
ation might  be  largely  defeated  ;  and  the  fact  that  permission 
is  granted  to  occupy  the  streets  or  highways  for  a  purpose 
other  than  travel  does  not  confer  a  prior  and  paramount  right 
to  occupy  them,  to  the  exclusion  of  their  use  for  travel  in  a 
mode  different  from  what  obtained  when  such  permission 
was  given.  The  main  purpose  of  streets  or  highwa3-s  being 
to  facilitate  travel  and  transportation,  new  and  improved 
agencies  for  effecting  that  purpose  must  be  presumed  to  have 
been  in  contemplation,  in  addition  to  those  in  existence  when 
the  ways  were  established.  To  those  improved  agencies, 
devised  for  the  convenience  and  advantage  of  the  communi- 
ty in  general,  the  franchise  of  the  telephone  company  to  oc- 
cupy the  streets  for  carrying  on  its  business,  must  be  second- 
ary and  subordinate.  "  The  use  of  a  highway  for  the  purposes 
of  a  street  railroad  involves  the  application  of  new  appliances 
and  modes  of  travel,  rather  than  of  any  new  principle.  In 
both,  a  corporation  is  employed  and  invested  with  rights  in 
the  highway  ;  in  both,  an  expenditure  of  money  is  required 
to  put  the  road  in  a  condition  for  use  and  to  keep  it  in  repair; 
but  in  both  the  great  leading  object  and  public  benefit  is  the 
accommodation  of  travellers,  who  may  have  occasion  to  use 
them  at  fixed  tolls  or  rates  of  fare,  and  not  the  profit  of  the 
proprietors."  Ranney,  J.,  in  Cincinnati  &  S.  P.  Ave.  St.  R. 
Co.  I'.  Cumminsville,  14  Ohio  St.  523,  545. 

In  the  case  Hudson  River  Tel.  Co.  v.  VVatervleit  T.  &  R. 
Co.,  121   N.  Y,  397,  the  right  of  the  telephone  company  to 
enjoin  the  railroad  company  from  operating   its 
road  by  electricity,  under  tne  single  trolley  sys-  x*'*J^"i"w" 
tem,  incidentally  came    under  consideration.     In   Mriiaiti. « 
delivering  the  opinion  of  the  court,  Andrews,J.,'  b.c». 
after  stalmg  that  the  use  of  a  grounded  circuit  is 
not  necessary  to  a  telephone  system,  and  that  the  substitu- 
tion of  the  metallic  for  the  earth  circuit,  besides  obviating 
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the  disturbance  caused  by  the  defendant's  road,  would  pro- 
mote the  genera!  efficiency  of  the  telephone  service,  says : 
"  The  plaintiff  is  but  one  of  a  large  number  of  telephoae 
companies  which,  under  the  general  permission  of  the  stat- 
ute for  the  incorporation  of  telegraph  companies,  have  erected 
poles  and  strung  their  wires  in  the  streets  of  the  cities  and 
villages  of  the  state.  The  claim  that  under  this  permissory 
grant  they  can  exclude  the  use  of  the  streets  by  electric  rail- 
ways, or  for  other  street  purposes  requiting  the  use  of  elec- 
tricity, wherever  the  use  of  this  agent  interferes  with  the  use 
of  the  telephone,  although  the  municipality  may  consent  and 
the  public  interest  will  be  promotea  by  the  other  uses  to 
which  the  streets  are  sought  to  be  subjected,  needs  but  to  be 
stated  to  induce  hesitation."  In  the  last  entitled  case,  the 
telephone  company  erected  poles  for  its  wires,  and  perfected 
its  system  of  telephone  communication,  several  years  before 
the  railroad  company  substituted  electricity  in  place  of  horse- 
power for  the  movement  of  its  cars. 

The  authority  given  by  statute  to  a  telephone  company  to 
construct  its  lines  from  point  to  point,  along  and  upon  any 

public  road,  under  the  continuing  prohibition  that 
Ktat«*trf  '■  the  same  shall  not  incommode  the  public  in  the 
"■J,^"'""  use  of  such  road,"  would  plainly  indicate  an  inten- 
tciiphoaa  tion  OD  the  part  of  the  legislature  that  the  com- 
»BM».         pany  shall  exercise  such  franchise,  with  reference 

to  tne  comfort  and  convenience  of  the  travelling 
public,  and  shall  not,  in  any  manner,  abridge  or  impair  the 
use,  by  the  public,  of  the  most  approved  methods  of  travel 
and  transportation.  And  a  reasonable  interpretation  of  the 
statute  would  lead  to  the  conclusion  that  to  impair  the  pub- 
He  enjoyment  of  an  approved  method  of  conveyance  on  the 
streets  would  be  in  derogation  of  the  statutory  prohibition 
that  the  public  shall  not  be  incommoded  in  the  use  of  the 
roads  or  highways.  The  statutory  permission  to  the  tele- 
graph association  to  construct  its  telephone  lines  along  and 
upon  the  highways  was  not,  therefore,  without  qualifica- 
tion. But,  whether  the  legislature  had  or  had  not  imposed 
the  condition  that  the  public  should  not  be  incommoded,  the 
association,  in  our  judgment,  acquired  its  privilege  or  per- 
missory grant,  subject  to  the  duty  of  so  changing  and  adjust- 
ing, when  necessary,  its  system  of  operating  its  telephone 
lines,  as  not  to  curtail  the  enjoyment  by  the  public  of  the 
best  modes  of  travel  and  transportation  upon  the  streets. 
Whether  all  who  go  on  the  streets  shall  have  the  most  con- 
venient and  expeditious  passage  and  carriage  of  person  and 
goods  has  not  been  made  dependent  upon  the  manner  in 
which  the  defendant  in  error  has  preferred  to  locate  its 
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poles,  Stretch  its  telephone  wires,  or  form  the  electric  cir- 
cuit. 

It  is  in  recognition  and  maintenance  of  the  superior  ease- 
ment of  the  public  in  the  streets  that  city  councils  are  re- 
quired  to  "cause  the  same  to  be  kept  open  and  in 
repair,  and  free  from  nuisance;"  tnat  the  streets  flipcHorMw- 
are  graded  and  paved,  and  proper  regulations  of  "•■»•' ngit 
police  provided  to  govern  the  actions  of  persons  J^i"i*j||"' 
using  them  ;  that  the  abutting  owner,  though  hav-  ■■bHrrtvit. 
ing  a  peculiar  interest  and  easement  in  the  adja- 
cent street,  appendant  to  his  lot,  has  no  right  to  place  per- 
manent obstructions  in  the  street,  nor  do  any  act  on  his  own 
land,  outside  the  limits  of  the  street,  that  will  make  the  way 
inconvenient  or  hazardous,  or  less  secure  than  it  was  left  by 
the  municipal  authorities.  Crawford  v.  Delaware,  7  Ohio 
St.  459;  Elliott,  Roads  &  S.  311;  Mallory  v.  Griffey,  85  Pa- 
St.  275;  Milburn  v.  Fowler,  27  Hun,  568;  Dill.  Mun.  Corp.  § 
1032,  and  cases  there  cited.  In  King  v.  Russell,  6  East,  427, 
the  right  of  the  owner  to  load  and  unload  his  wagons  in  the 
highway  before  his  warehouse,  was  held  to  be  entirely  subor- 
dinate to  the  right  of  public  passage,  and  must  not  be  exer- 
cised in  such  a  manner  as  unreasonably  to  abridge  or  incom- 
mode the  latter  right.  The  court  say :  "  The  primary  object 
of  the  street  was  for  the  free  passage  of  the  public,  and  any- 
thing which  impeded  that  free  passage,  without  necessity, 
was  a  nuisance.  If  the  nature  of  the  defendant's  business 
were  such  as  to  require  the  loading  and  unloading  of  so 
many  more  of  his  wagons  than  could  conveniently  be  con- 
tained within  his  own  private  premises,  he  must  either  en- 
large his  premises,  or  remove  his  business  to  some  more  con- 
venient spot."  As  against  the  public  easement  in  the  high- 
way, a  telephone  company  that  obtains  the  naked  permission 
to  locate  Its  poles  and  wires  along  the  streets  should,  we 
think,  stand  on  no  higher  vantage  ground  than  the  owners 
of  property  abutting  on  the  streets,  who  hold  or  acquire 
their  property  subject  to  all  the  consequences  which  may  re- 
sult, advantageously  or  otherwise,  from  any  public  and  au- 
thorized use  of  the  streets,  in  any  mode  promotive  of,  and 
consistent  with  the  purposes  of,  establishing  them  as  com- 
mon  highways. 

This  paramount  easement  or  estate  which  the  public  ac- 
quires  in  the  streets,  carrying  with  it  a  special  interest  in  the 
adoption  of  the  most  approved  systems  of  modern  street 
travel,  cannot  be  made  subservient  to  the  telegraph  or  tele- 
phone when  admitted  on  the  highway,  without  the  clearest 
expression  of  the  legislative  will.  In  Hickok  v.  Hine,  23 
Ohio  St.  523,  it  was  held  that,  when  the  legislature  has  pow- 
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er  to  require  one  public  easement  to  yield  to  another  more 
important, — a  fortiori  where  the  other  is  inferior, — the  inten- 
tion to  grant  such  power  must  appear  by  express  words,  orby 
necessary  implication  ;  and  such  implication  arises  only  when 
requisite  to  the  enjoyment  of  the  powers  expressly  granted, 
and  can  be  extended  no  further  than  such  necessity  requires. 
We  fail  to  discover  any  authority,  either  express  or  implied, 
to  subordinate  the  public  easement  in  the  streets  to  the  priv- 
ileges exercised  thereon  by  the  telegraph  association,  under 
the  general  terms  of  the  statute  permitting  the  erection  of 
posts,  piers,  and  abutments  necessary  for  its  telephone  wires, 
and  especially  when  coupled  with  the  condition  that  the 
same  snail  not  incommode  the  public  in  the  use  of  the  high- 
wai'. 

The  demand  made  by  the  telegraph  association  is  not  that 
the  railway  company  shall  so  modify  its  existing  electrical 
apparatus  as  not  to  interfere  with  the  telephone 
HftttoaidMiM  service,  but  shall  forever  abandon  the  use  of  an 
WM*r»Bii'' "'  essential  part  of  its  electro-motive  system,  or  be 
<oBpaB7.  perpetually  enjoined.  In  other  words,  the  associ- 
ation claims  the  exclusive  use  of  the  grounded 
circuit,  inasmuch  as  the  mechanism  of  the  telephone  is  so 
complex,  and  the  electric  currents  employed  so  delicate  and 
sensitive,  that  they  cannot  be  used  witnout  disturbance  from 
the  heavier  currents  employed  by  neighboring  electrical  en. 
terprises  that  operate  with  the  grounded  circuit.  We  find 
no  foundation  for  such  an  exclusive  franchise  or  right. 
When  the  telegraph  association  began  its  operation  under 
the  telephone  system,  neither  the  statute  authorizing  it  to 
erect  and  maintain  poles,  wires,  and  other  necessary  fixtures, 
nor  the  ordinance  under  which  it  obtained  the  power  to  ex- 
tend its  lines  in  the  streets,  gave  an  exclusive  right  either  to 
use  the  earth  for  a  return  circuit,  or  a  complete  metallic  cir- 
cuit formed  by  double  wires.  The  legislature  did  not  srant 
the  right  by  general  enactment,  nor  was  the  municipal  cor- 
poration empowered  by  the  legislature  to  give  the  teiegraph 
association  the  exclusive  right  to  make  use  of  its  streets  so 
as  to  create  a  monopoly.  In  State  v.  Cincinnati  Gas-Lish^ 
&  Coke  Co-,  18  Ohio  St.  262,  it  was  held  that  a  municipal 
corporation  cannot,  without  clear  legislative  authority,  grant 
an  exclusive  right  to  the  use  of  the  streets  for  certain  pur- 
poses to  an  individual  or  corporation.  To  enable  it  to  grant 
such  an  exclusive  right  by  ordinance  in  the  nature  of  a  con- 
tract, the  power  must  be  shown  to  have  been  expressly 
granted,  or  to  be  so  far  necessary  to  the  proper  execution  of 
the  powers  which  are  expressly  granteci  as  to  make  its  ex- 
istence free  from  doubt. 
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In  the  year  1838,  Prof.  Steinhei!  made  the  important  dis- 
covery of  the  practicability  of  using  the  earth  as  one-half  or 
the  returning  section  of  an  electric  circuit.  Prof. 
Morse  claimed  to  have  made  the  discovery  about  •-••  *'  ""^ 
the  same  time,  but  he  failed  to  obtain  a  patent  J°'r^"" 
therefor.  It  was  the  discovery  of  an  elementary 
principle  of  science,  of  a  truth  in  physics,  of  a  law  in  the  op- 
eration of  the  forces  of  nature,  and  was  not  bounded  by  the 
trammels  of  the  patent  law.  For  40  years  before  the  tele- 
phone was  discovered,  the  use  of  the  earth  as  a  conducting 
medium,  in  the  formation  of  an  electric  circuit,  had  been  the 
common  property  of  any  electric  enterprise.  By  what  grant 
or  title,  then,  did  Jt  become  the  especial,  peculiar,  and  exclu- 
sive franchise  of  the  telegraph  association?  As  it  did  not 
originate  in  legislative  or  municipal  §rant,  so  such  exclusive 
franchise  did  not  spring  from  priority  m  its  exercise.  Where 
a  right  is  common  and  universal,  and  capable  of  being  exer- 
cised by  all  at  the  same  time,  there  is  no  applicability  of  the 
rule  that  he  who  in  its  enjoyment  is  prior  in  point  o[  time  is 
prior  in  right.  He  who  is  first  in  the  field  does  not  thereby 
gain  a  monopoly  of  use. 

It  is  contended,  however,  that  the  defendant  in  error,  by 
virtue  of  its  grants,  acquired,  before  the  railway  company 
had  a  right  to  use  electricity  as  a  motive  power, 
a  vested  interest  in  the  telephone  system  as  it  now  PH«rg™»i« 
operates  it,  with  a  grounded  circuit,  and  that  not  J^i'^JT.'*, 
even  the  legislature  of  the  state  could  take  away  »rte4Tiffht. 
from  it  or  injure  this  franchise,  on  the  faith  of 
which  it  has  expended  its  capital  and  labor.  Special  privi- 
leges or  immunities  are  under  the  control  of  the  legislature. 
If  granted,  they  may  be  altered,  revoked,  or  repealed,  by  the 
general  assembly.  Art.  i,  §  2,  of  the  constitution.  And, 
while  corporations  with  valuable  franchises  may  be  formed 
under  general  laws,  all  such  laws  may,  from  time  to  time,  be 
altered  or  repealed.  Const,  art.  13,  §  2.  In  view  of  these 
constitutional  provisions,  it  is  clearly  within  the  power  of 
the  general  assembly  to  authorize  one  class  of  corporations 
to  use  in  the  streets  electricity  with  the  grounded  circuit,  as 
a  motive  power,  and  another  class  to  employ  the  same  or  a 
similar  agency  for  the  transmission  of  telegraphic  or  tele- 
phonic messages.  And,  if  the  proper  exercise  of  the  rights 
granted  to  the  one  class,  under  general  law,  is  irreconcilable, 
and  plainly  interferes  with  a  prior  grant  to  a  corporation  of 
the  other  class,  it  may  be  construed  as  the  intention  of  the 
legislature  to  deny  an  exclusive  franchise,  if  not  to  repeal  the 
antecedent  grant. 

In  view  of  the  special  benefit  conferred  by  the  grant  of 
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corporate  power,  it  is  evident  that  the  primary  object  or  de- 
sign of  the  state  in  granting  the  franchises  of  telegraph  and 
telephone  companies  is,  in  a  large  measure,  to  subserve  the 
public  benefit  and  convenience,  and  not  the  mere  pecuniary 
advantage  of  the  owners  of  the  corporate  property.  The 
exercise  of  their  corporate  privileges  is  subordinate  to  the 
accommodation  of  those  who  travel  on  the  streets  or  high- 
ways,—  "  the  profit  to  the  proprietors  being  a  mere  mode  of 
compensating  them  (or  their  outlay  of  capital  in  providing 
and  keeping  up  the  public  easement."  Shaw,  C,  J.,  in  Com. 
J'.  Temple,  14  Gray  (Mass.),  6g,  77.  "  It  is  in  contemplation 
of  such  companies  being  thus  subservient  to  the  promotion 
of  the  public  convenience  and  welfare  that  the  legislature 
has  granted  to  them  the  privilege,  among  others,  of  exercis- 
ing the  power  of  eminet  domain,  by  entering  upon  any  land, 
and  appropriating  so  much  thereofas  may  be  deemed  neces- 
sary for  the  erection  and  maintenance  of  poles,  piers,  abut- 
ments, wires,  and  other  necessary  fixtures. 

Haying  received  their  corporate  franchises  from  the  state, 
they  hold  them  in  implied  trust  for  the  benefit  of  the  com- 
munity at  large,  and  subject  to  the  constitutional 
BiRhtsfatat*  ^rant  of  legislative  power  to  control  the  exercise 
iriii"t»!        "'   those   franchises,  in  the   future,  as   the   public 
good  may  require.     A  franchise,  if  granted  by  the 
state  with  a  reservation  of  a  right  of  repeal,  must  be  regarded 
as  a  mere  privilege  while  it  is  suffered  to  continue,  and  the 
legislature  may  take  it  away  at  anv  time,  and  the  grantees 
must  rely  for  the  perpetuity  and  integrity  of  the  ^anchise 
granted  to  them,  solely  upon  the  faith  of  the  sovereign  grant- 
or.    Pratt  ■'.  Brown,  3  Wis.  603  ;  Cooley,  Const.  Lira.  (6th  Ed.> 
473.     But,  in  the  absence  of  such  a  reservation,  its  force  and 
effect    may   be   attained   through    the   constitutional   power 
vested  in  the  general  assembly  to  alter  or  repeal,  from  time 
to  time,  all  general  laws  under  which  corporations  are  formed, 
and  to  alter,  revoke,  or  repeal  all  special  privileges  or  immu- 
nities that  may  have  been  granted.     In  illustration  of  what 
we  have  said,  (s  the  case  of  Lake  Shore  &  M.  S.  R,  Co,  v.  Cin- 
cinnati, S.  &  C.  R.  Co.,  30  Ohio  St.  604.     In   that  case   the 
Lake  Shore  &  Michigan  Southern  Railway  Company  insti- 
tuted proceedings  to  appropriate,  for  the  construction  of    its 
railroad,  the  right  and  privilege  of  crossing  with  its  track 
and  way  the  track  and  wav  of  the  Cincinnati,  Sandusky,  J^ 
Cleveland  Railroad  Company.     It  was  the  decision  of    the 
court,  as  set  forth  in  the  syllabus,  that  every  railroad  corpora- 
tion in  this  state  accepts  its  charter  and  franchises,  and  owns 
and  uses  its  tracks,  subject  to  the  power  of  the  state  to  au- 
thorize the  construction  of  other  railroads  across  its  tracks 
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whenever  the  public  welfare  may  require.  Neither  the  prior- 
ily  of  one  charter  over  the  other,  nor  the  prior  location  or  con- 
struction of  a  railroad  thereunder,  affects  this  right.  Under 
the  constitution  and  taws  of  this  state,  the  right  of  one  railroad 
corporation  to  cross  the  track  of  another,  in  constructing 
and  operating  its  road,  is  derived  by  grant  of  the  franchise 
so  to  do  from  the  state,  and  not  by  purchase  or  appropriation 
from  the  road  first  located  and  constructed.  The  latter  has 
no  vested  exclusive  right  to  such  crossing  for  its  use  against 
the  right  of  the  public  to  a  crossing.  The  court  further  held 
that  tne  railroad  company  across  whose  track  a  right  of  way 
was  condemned  could  not  recover  for  an  injury  to  its  fran- 
chise as  a  railroad  ;  and  that  detention  of  trains,  loss  of  fu- 
ture business,  or  additional  expenses  incident  to  the  future 
exercise  of  its  corporate  powers,  could  not  be  taken  into  the 
account  in  estimating  consequential  damages. 

It  is  contended,  however,  in  behalf  of  the  defendant  in 
error,  that,  conceding  their  railway  company  and  the  tele- 
graph association  to  be  upon  an  equal  footing  on 
the  streets  and  highways  in  the  enjoyment  of  their  nien'M* 
respective  franchises,  the  company  is  bound  to 
conform  to  the  lule, sic  ulere  tuo  ut  aliemim  non  liedas.  In  the 
view  which  we  take  of  the  relation  to  each  other  of  the  par- 
ties to  the  action,  we  deem  it  unnecessary  to  inquire  whether 
there  has  been  a  want  of  conformity,  and  to  what  ettent,  if 
an),  on  the  part  of  the  railway  company,  to  the  requirements 
of  the  legal  maxim.  Nor  do  wc  think  it  necessary  to  deter- 
mine how  far  an  incorporated  company  making  a  lawful  and 
careful  use  of  its  own  property,  or  of  a  franchise  o;ranted  to 
it  by  the  proper  municipal  authorities,  may  be  held  liable  for 
damages  incidentally  caused  to  another.  From  the  undis- 
puted facts  in  the  case,  as  disclosed  in  the  record  and  printed 
arguments  of  counsel,  it  is  evident,  as  we  have  already  seen, 
that  the  railway  company  acquired  from  the  state,  and  from 
the  c\\.y  of  Cincinnati,  authority  to  erect  and  maintain  poles 
and  wires  in  the  streets  or  highways,  and  to  use  electricity 
as  a  motive  power  for  its  cars.  Clothed  with  such  authority, 
we  have,  upon  weighing  the  allegations  in  the  original  peti- 
tion, and  applying  to  them  the  weu-settled  principles  govern- 
ing  the  legal  rights  of  the  public  in  the  highways,  reached 
the  conclusion  that  the  facts  set  forth  in  the  petition  are  not 
sufficient  to  constitute  a  cause  of  action.  We  are  of  the  opin- 
ion that  there  has  been  no  invasion  of  the  rights  of  the  tele- 
graph association  by  the  plaintiff  in  error,  and  that  the  tele- 
graph association  is  not  entitled  to  the  relief  prayed  for  in 
its  petition.  The  judgment,  therefore,  of  the  superior  court 
at  general  and  special  term  must  be  reyersed,  and  the  orig- 
inal petition  dismissed.    Judgment  accordingly. 
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Elactric  Straat  R«llw«y> — Intarferanc*  Wnh  T«Uphon«  Syitetn. — See  Cup- 
bcrland  Tel.  &  Tel.  Ca  v.  United  Electric  R.  Co.  (C.  C).  43  Am.  &  Em-  R. 
Cas.  194.  As  to  interference  by  electric  light  wires  with  wires  of  telewwDe 
company  sec  Nebraska  Tel.  Co.  v.  York  Gas  &  Electric  Light  Co.  (Neb.|, 
30  Am.  &  Eng.  Corp.  Cas.  547,  note  s6i. 


Detroit  Citv  R.  Co. 


{^Michigan  Supreme  Court,  May  8,  iS^Z^ 

Eraoirlo  Strwt  Railway— Ultra  Virei  Corporate  Act— Right  of  Individual  to 
Bring  Suit.— Althougha  city  may  have  no  authority  to  permit  a  street  rail- 
way company  to  operate  its  pars  by  electricity,  the  question  cannot  be 
raised  collaterally  in  a  controversy  between  an  abutting  lot  owner  and  the 
street  railway  company  as  to  its  right  to  erect  poles  in  the  street.  The 
want  of  such  power  is  a  question  between  the  company  and  the  state.  Un- 
til the  right  nas  been  determined  by  a  direct  proceeding  brought  by  the 
state  or  the  city  the  company  may  continue  the  use  of  electricity  as  a  mo- 

PowarofCity  to  Authorii*  Um  of  Electrlcltyfor  Straat  Railway*.— Where 
the  legislature  expressly  confers  upon  cities  the  right  to  authorize  the  use 
of  any  motive  power  whatever  upon  their  street  railways,  a  city  has  the 
power  to  authorize  a  street  railway  company  to  use  electricity  as  a  motive 
power,  although  at  the  time  of  the  legislative  authorization  the  use  of 
electricity  for  such  a  purpose  had  not  been  discovered. 

DangarinUsa  of  Electricity— Injunction.— The  use  of  electricity  as  a  mo- 
tive power  for  propelling  street  railway  cars  has  not  been  shown  to  be  so 
dangerous  as  to  justify  the  court  in  enjoining  it. 

Uaa  of  Street  for  Street  Railwayt— Additional  Servitude.— The  use  of  city 
streets  for  street  railways  does  not  impose  such  new  burden  and  servitude 
additional  to  what  was  implied  by  the  dedication,  as  to  place  it  beyond 
the  power  of  the  city  authorities  to  authorize  their  construction  without 
additional  compensation  to  abutting  lot  owners;  and  it  is  immaterial 
whether  such  abutting  owners  or  the  city  owned  the  fee  in  the  streets. 

Poles  in  Street- Interference  with  Accaat.- The  poles  10  support  the  wires 
necessary  to  tlie  operation  of  a  street  railway  by  electricity  are  not  such  an 
interference  with  the  access  to  the  abutting  property  as  constitutes  an  in- 
vasion of  private  rights  ;  and  it  cannot  be  insisted  that  they  are  a  detri- 
ment because  in  platting  lots  and  selling  them  it  may  be  necessary  to  take 
them  into  consideration. 

Exclusion  of  Other  Vahiclei  from  Street  Occupied  by  Railway.— It  seems 
that  a  street  railway  company  cannot  lawfully  construct  and  operate  its 
road  in  a  street  too  narrow  to  admit  the  passage  of  its  cars  and  othcrve- 
hicles  at  the  same  time,  nor  in  a  street,  although  of  sufficient  width,  if  its 
condition  be  such  that  the  operation  of  the  railway  will  result  in  the  prac- 
tical exclusion  of  others  from  the  street,  nor  unless  its  roadbed  and  track 
are  built  subsuntially  with  the  level  of  the  street  so  as  to  permit  vehicles 
to  pass  without  difficulty,  nor,  if  an  electric  railway,  unless  the  poiesare 
so  placed  as  not  to  interfere  with  the  right  of  ingress  and  ^ress  to  abut- 
ting property. 

Title  of  Statute  Embracing  Mora  than  Ona  Subject— The  Michigan  Act  ol 
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1855  relating  to  "Train  Railway  Companies"  was  amended  in  1861,  1867, 
and  iS7i,by  actsauttiarizingand  regulating  the  operation  of  such  railroads 
for  the  carriage  of  passengers  tbrough  the  streets  of  cities  under  munici- 
pal regulation.  The  amendment  of  1B67  authorized  the  use  of  steam  or 
any  other  power  than  animal  power  under  the  authority  of  the  municipal- 
ity. Held,  that  it  cannot  be  said  that  the  act  is  unconstitutional  as  em- 
bracing more  than  one  subject  which  is  not  expressed  in  its  title. 

Limiting  Number  of  Witnesser—Oitoretion  of  Court.— It  is  within  the  dis- 
cretion of  the  court  to  limit  the  number  of  witnesses  who  may  be  called  to 
testify  to  any  particular  fact. 

McGrath  and  Morse,  JJ.,  dissenting. 

Appeal  from  Wayne  County  Circuit  Court, 
William  Look  and  F.  H.  Chipman,  {Don  M.  Dickinson,  of 
counsel.)  for  appellants. 
Brennan  &  Domully  and  Hayt  Post,  for  appellee. 

Grant,  J. — ^The  complainant  was  organized  in  May,  1863, 
under  chapter  94,  How.  St.  It  has  from  time  to  time  ex- 
tended its  tracks,  under  the  direction  of  the  com-  ru,,t,uj 
mon  council  upon  the  streets  of  the  city,  until  it 
now  has  many  miles  of  road  and  large  amounts  of  money  in- 
vested. It  has,  during  the  27  years  of  its  existence  been  en- 
faged  in  the  business  of  carrying  passengers  to  and  from 
inerent  parts  of  the  city.*  January  23,  1889,  the  common 
council  authorized  the  complainant  to  lay, construct,  use,  and 
operate  a  single  street-railway  track  in,  along,  and  through 
Mack  street,  from  its  conjunction  with  Gratiot  avenue  to  the 
city  limits.  It  fixed  the  rate  of  speed  at  not  less  than  six  nor 
more  than  ten  miles  per  hour.  It  also  provided  that,  when- 
ever the  complainant  should  deem  it  advisable,  it  might  sub- 
stitute in  lieu  of  animal  power  such  system  of  electric  or 
other  motive  power,  except  steam,  as  should  seem  best  in  its 
judgment,  for  the  purpose  of  properly  and  safely  conducting 
its  said  business  in  said  city  of  Detroit  upon  any  or  all  of  its 
said  lines  now  in  use  and  operated,  or  hereafter  to  be  used 
and  operated,  by  said  company,  and  that  such  change'should 
be  made  under  the  supervision  of  the  board  of  public  works. 
Thisordinance  wasduly  accepted  by  the  complainant.  Com- 
plainant proceeded  to  construct  its  track  upon  Mack  street, 
and  concluded  to  use  the  system  of  electric  motive  powerin- 
stead  of  horse  power.  This  system  is  the  same  as  the  one  in- 
volved in  the  case  of  Potter  v.  Saginaw  Union  St.  R.  Co.,  83 
Mich.  285,  {decided  at  the  present  term.)  The  system  and 
the  construction  of  the  road  are  there  sufficiently  described. 
Complainant  was  proceeding  to  erect  its  poles  upon  the  side 
of  the  street  fronting  the  premises  of  the  defendants,  the 
poles  being  placed  125  feet  apart.  Thedefendants  interfered 
with  the  construction  by  cutting  down  the  poles  and  threat- 

46  a.  &  E.  R.  Cas.— 39 
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ened  to  continue  to  do  so.  The  complainant  thereupon  filed 
its  bill  of  complaint  to  resti'ain  this  interference  on  the  part 
of  the  defendants.  The  defendants  answered,  admitting  their 
action,  and  claiming  their  legal  right  to  thus  prevent  the  con- 
struction  of  an  electric  street  railway  on  the  street.  They 
allege  that  street  railway  cars,  propelled  by  electricity,  can- 
not  lawfully  be  used  on  the  street  in  the  manner  intended  by 
complainant.  They  deny  the  power  of  the  common  council 
to  permit  the  erection  and  maintenance  of  this  electrical  appa- 
ratus without  the  consent  of  abutting  property  owner,s,  or 
without  condemnation  proceedings,  and  claim  that  the  con- 
struction  and  use  of  this  railway  limits,  impairs,  and  impedes 
the  use  and  enjoyment  of  their  property,  and  imposes  an 
additional  servitude  upon  the  street.  They  also  filed  a  cross- 
bill praying  for  a  perpetual  injunction  against  the  use  of  such 
railway.  The  case  was  heard  upon  pleadings  and  proofs,  and 
decree  entered  in  favor  of  the  complainant,  the  railway  com- 
pany. 

I.  The  act  under  which  complainant  is  organized  is  attacked 
as  unconstitutional  and  void  in  that  it  embraces  more  than 

one  object  which  is  not  expressed  in  its  title.  The 
CoHtitv^i-  original  act  was  passed  in  1855  under  the  title  of 
lu-mti'*^**  "  ^^^"  Railwaj-  Companies. "  Its  purpose  is  stated 
OianbjKt.     in  section  1  as  follows  :  "  Any  number  of  persons, 

not  less  than  three,  may  be  formed  into  a  corpora- 
tion for  the  purpose  of  constructing,  owning,  and  operating  a 
train  railway  or  road,  to  be  operated  by  horse  or  other  animal 
power,  by  complying  with  the  following  requirements,  "  The 
first  twelve  sections  provided  for  the  details  of  the  organization, 
and  for  the  obtaining  of  lands,  by  purchase  or  condemnation, 
for  its  roadway,  gates,  tollhouses,  etc.  The  next  .two  sec- 
tions provided  for  the  use  of  the  road  by  any  person,  by  pav- 
ing certain  tolls  for  every  coal  car,  ore  car,  or  other  vehicle 
drawn  over  it.  It  is  unnecessary  to  mention  the  provisions 
of  the  other  sections  of  the  original  act.  Nothing  is  said  in 
the  act  about  the  carriage  of  passengers.  This  act  was 
amended  in  1861  by  adding  two  sections  providing  for  the 
organization  of  companies  under  the  act  to  construct  and  op- 
erate railways  in  and  through  thestreetsof  any  town  or  city, 
upon  obtaining  consent  of  the  municipal  authorities,  and  un- 
der such  regulations  as  they  might  from  time  to  time  pre- 
scribe. In  1867  three  additional  sections  were  added,  and  in 
1871  two,  providing  additional  regulations  for  the  construc- 
tion and  operating  of  street  railways  in  cities  and  along  the 
public  highways.  The  amendment  of  1867  also  provided  for 
the  operation  of  the  cars  by  steam,  or  any  power  other  than 
animal  power,  under  the  authority  of  the  municipalilv-     The 
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alleged  dual  object  consists  in  this,  viz.,  that  the  original  act 
provided  for  tollroads  for  the  carriage  oi  freight,  while  the 
amendment  provided  for  railways  for  the  transportation  of 
passengers.  Street  railways  have  existed  under  this  act  for 
nearly  30  years.  Millions  of  money  have  been  invested  in 
them.  .They  have  been  extensively  used  by  the  people. 
This  complainant  has,  during  its  existence,  been  engaged  exclu- 
sively in  the  carriage  ot  passengers.  It  has  become  not  only  a 
convenience,  but  a  necessity,  to  the  people.  In  the  many  cases 
brought  to  this  court  involving  the  various  provisions  of  the 
act,  its  constitutionality  was  never  raised,  and  is  now  for  the 
first  time  doubted.  If  its  constitutionality  were  doubtful, 
courts  might  well  be  justihed  in  upholding  the  practical  con- 
struction which  has  thus  been  adopted  by  the  people.  The 
people  have  acted  and  invested  upon  the  faith  of  its  validity 
for  the  last  27  vears,  not  only  in  the  city  of  Detroit,  but  iji 
many  other  cities  of  the  state,  and  the  state  authorities  have 
never  questioned  it.  !n  construing  the  constitutionality  of  a 
statute,  as  well  as  in  interpreting  a  provision  of  the  constitu- 
tion itself,  the  practical  construction  which  the  people  have 
placed  upon  it  during  a  series  of  years  will  be  adopted  by  the 
courtK,  unless  there  is  a  clear  infraction  of  some  constitutional 
provision.  In  such  cases  the  argument  ab  incomenimti  will 
be  allowed  to  have  great  weight,  Cooley,  Const.  Lim.  81  ; 
Stuart  V.  Laird,  i  Cranch,  (U.  S.)  299 ;  Martin  v.  Hunter's  Les- 
see, i  Wheat.  (U.  S.),  304.  351  ;  Cohens  I'.  Virginia,  6  Wheat.' 
(U.S.), 264;  Bankz'.Halstead,  10 Wheat.  51  ;  Westinghausen 7'. 
People,  44  Mich.  265  ;  People  7'.  Hammond,  13  Mich.  256;  Frey 
V.  >iichie.  68  Mich.  323.  20  Am.  &  Eng.  Corp.  Cas.  129;  Peo- 
ple V.  Goodwin,  23  Mich.  500.  But  upon  its  merits  we  see 
no  force  in  the  position.  The  general  purpose  of  the  act  is 
to  provide  for  local  railway  transportation,  its  title  is  "An 
act  to  provide  for  the  construction  of  train  railways.  "  What- 
ever may  be  included  under  the  title  of  an  act  when  passed 
may  also  be  included  by  subsequent  amendment.  The  gen- 
eral  railroad  law  is  silent  in  its  title  as  to  what  may  be  trans- 
ported under  it,  yet  no  one  ever  thought  to  question  its  va- 
lidity upon  the  ground  that  it  provided  for  the  carrying  of 
both  freight  and  passengers.  If  the  provisions  of  the  amend- 
ment are  germane  to  the  object  expressed  in  the  title,  this  is 
all  that  the  constitution  requires.  In  determining  this  ques- 
tion the  law  must  be  considered  as  a  whole,  as  amended. 
The  amendment  is  incorporated  into  the  original  act,  and  be- 
comes a  part  of  it.  The  same  rule  of  construction  will  be  ap- 
plied to  the  amended  act  as  to  the  original  act.  The  word 
"  train  "  as  used  in  this  law,  is  defined  to  be  a  "  continuous  or 
connected  line  of  cars  or  carriages  on  a  railroad.  "     Certainly 
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the  carriage  of  passengers  is  as  germane  to  the  object  ei- 

Eressed  in  the  title  as  is  the  carriage  of  freighL  Either  could 
e  incorporated  into  the  law  by  amending  without  violating 
the  constitutional  provision.  Counsel  for  the  defendants  are  in 
error  ininterpreting  the  original  act  to  be  limited  to  the  carry- 
ing of  "  ore,  mineral,  copper,  and  iron.  "  The  corporations 
■therein  provided  for  had  the  right  to  carry  any  and  all  kinds 
of  freight. 

2.  It  is  next  insisted  that  the  municipality  of  the  city  of 
Detroit  does  not  possess  the  power  to  permit  the  complain- 
ant to  operate  its  cars  by  electricity,  and  that,  there- 

I'lrnTirn  [ore,  the  complainant  is  acting  without  authority 
■iMUck.  of  law.  The  precise  claim  is  that  chapter  94,  How. 
St.  does  not  authorize  the  use  of  this  motive  power 
by  the  companies  to  be  organized  under  it,  but  limits  them 
to  the  use  of  such  powers  as  were  known  at  the  time  of  the 
passage  of  the  act  and  the  amendments  thereto.  Granting 
this  position  to  be  correct,  it  follows  that  the  action  of  the 
complainant  is  u/tra  vires  of  the  corporation.  The  obvious 
and  conclusive  answer  to  this  claim  is  that  it  is  a  matter 
between  the  complainant  and  the  state.  The  defendants 
are  not  in  position  to  raise  the  question.  The  mere  usurpa- 
tion of  corporate  authority  does  not  confer  upon  the  indi- 
vidual the  right  to  bring  suit  to  restrain  the  unlawful  exer- 
cise of  authority,  nor  to  raise  it  collaterally.  If  the  state 
chooses  to  waive  it,  or  by  its  silence  permit  the  action,  no 
others  can  complain,  so  long  as  the  personal  or  property 
rights  of  the  individual  are  not  invaded  or  affected.  It  there- 
fore follows  that,  unless  these  defendants  are  injured,  they 
are  not  concerned  in  this  question.  Swartwout  v.  Michigan 
Air  Line  R.  Co.,  24  Mich.  393;  Jones  v.  Habersham,  107  U, 
S.  174;  Newell  v.  Minneapolis,  L.  &  M,  R.  Co.,  35  Minn,  1 12, 
24  Am.  &  Eng,  R.  Cas.  298;  Southern  Pac.  R,  Co,  f.  Orton, 
32  Fed.  Rep.  471  ;  Grand  Rapids  Bridge  Co,  v.  Prange,  35 
Mich.  400.  Until  the  right  has  been  determined  in  a  direct 
proceeding  brought  by  the  state  or  the  city,  the  complainant 
may  continue  the  use  of  such  power. 

3.  It  is  unnecessary  to  discuss  the  proposition  that  the  right 
of  the  complainant  to  use  electricity  ig  not  conferred  by  the 

original  act  of  1855.  By  the  act  of  1867  the  right 
KiRbtUDn  to  use  any  other  than  animal  power  was  expressly 
csihnriV  conferred,  to  be  exercised  under  the  authority  and 
lUtiiM.  direction  of  the  municipal  authorities.     By  the  act 

of  1871,  section  i  was  amended  so  as  to  provide  for 
constructing,  owning,  and  operating  a  train  railway  or  road 
for  the  conveyance  of  persons  or  property,  to  be  operated  by 
horse  or  other  animal  power,  or  oy  steam,  or  by  pneumatic 
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or  any  other  motive  power,  or  by  any  combination  of  them. 
How.  St.  §§  3495,  3533.  Upon  the  authority  thus  conferred 
the  common  councit  of  the  city  of  Detroit  passed  the  ordinance 
above  mentioned.  In  accepting  the  ordinance,  the  complain- 
ant accepted  the  provisions  of  the  law  as  an  amendment  to 
its  corporate  powers.  This  would  be  true  if  its  articles  of 
association  described  its  purpose  to  be  the  construction  of  a 
horse  railroad,  as  it  is  stated  to  be  in  defendant's  brie/.  The 
language,  however,  of  the  articles  is  broader  than  this,  for  its 
purpose  is  declared  to  be  the  construction  of  a  horse  or  city 
railroad  under  the  act  of  the  legislature  above  mentioned. 
The  general  railroad  law  enacted  in  1855  provides  for  the 
use  ol  the  force  and  power  of  steam,  ef  animals,  or  any  me- 
chanical power  or  any  combination  of  them.  If  some  new 
motor  (such  as  a  storage  battery,  which  counsel  for  the  de- 
fendants in  their  brief  say  will  no  doubt  be  discovered  in  the 
immediate  future)  should  be  found  to  take  the  place  of  steam, 
and  thereby  dispense  with  the  noise  incident  thereto,  and  the 
discomforts  of  dirt  and  smoke,  would  it  be  contended  that 
railroad  companies  could  not  use  it,  under  the  provisions  of 
this  law,  because  it  was  not  known  at  the  time  the  law  was 
passed  ?  These  laws  were  enacted  in  times  of  rapid  advance- 
ment in  the  mechanical  arts.  This  advancement  is  nowhere 
more  forcibly  shown  than  in  discovery  and  use  of  devices 
and  motors  to  facilitate  travel  and  transportation.  It  cannot, 
in  my  judgment,  be  held  that  the  legislature  intended  to  limit 
these  corporations  to  the  use  of  things  that  were  then  known. 
This  rule  would  be  too  rigid  and  technical  to  merit  approval. 
The  common  law  is  more  elastic  and  progressive.  It  adapts 
itself  to  meet  the  needs  of  the  people,  and  the  advance  of 
science  and  civilization.  As  well  might  it  be  contended  that 
when  land  is  dedicated  to  or  cbndemned  for  the  public  use 
for  highways  its  use  must  be  limited  to  the  then  known 
methods  of  travel  and  transportation.  Engines  now  travel 
over  nearly  every  public  highway  in  the  agricultural  portion 
of  the  country,  propelled  by  steam,  drawing  large  machines, 
and  stopping  at  nearly  every  farm  to  facilitate  the  work  of 
farmers;  yet  upon  this  innovation  of  the  use  of  the  highway 
this  same  principle  was  invoked  as  is  now  invoked  to  prevent 
it.  Macomber  i'.  Nichols,  34  Mich.  213.  In  this  case  the  de- 
fendant was  held  liable  in  the  circuit  court  for  running  such 
an  engine  along  the  highway.  In  his  opinion,  Chief  Justice 
CoOLEY  says:  "  Persons  making  use  of  horses,  as  the  means 
of  travel  or  traffic  by  the  highway,  have  no  right  therein 
superior  to  those  who  make  use  of  the  way  in  other  modes. 
It  is  true  that  locomotion  upon  the  public  roads  has  hitherto 
been  chiefly  by  means  of  horses  and  similar  animais,  but  per- 
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sons  using  them  have  no  prescriptive  rights,  and  are  entitled 
only  to  the  same  reasonable  use  of  the  ways  which  thev  must 
accord  to  all  others.  Improved  methods  of  locomotion  are 
perfectly  admissible,  if  any  shall  be  discovered,  and  they  can- 
not be  excluded  from  existing  public  roads,  providea  their 
iise  is  consistent  with  the  present  methods." 

Steam  has  been  used  as  a  motor  in  the  public  streets,  and 
its  use  sustained.  Moses  v.  Pittsburg,  Ft.  W.  &  C.  R.  Co., 
21  111.  516.  The  court  in  that  case  says:  "A  street  is  made 
for  the  passage  of  persons  and  property,  and  the  law  cannot 
define  what  exclusive  means  of  transportation  shall  be  used. 
To  say  that  a  new  mode  of  passage  shall  be  banished  from 
the  streets,  no  matter  how  much  the  general  good  may  re- 

auire  it,  simply  because  the  streets  were  not  so  used  in  the 
ays  of  BlacKStone,  would  hardly  comport  with  the  advance- 
ment and  enlightenment  of  the  present  day."  See.  also,  Fulton 
?■.  Short  Route  Transfer  Co.,  85  Ky.  640  ;  Stanley  t'.  Citv  of 
Davenport,  54  Iowa,  463.  The  use  of  electricity  causes  no 
greater  obstruction  or  hindrance,  and  imposes  no  greater 
burden,  upon  the  street  than  does  the  ordinary  horse  railway, 
except  it  be  by  placing  posts  along  the  streets, — a  matter  to 
be  hereafter  discussed^  The  electric  arc  does  not  occupy  as 
much  space  upon  the  street  as  does  the  car  with  the  horses 
attached.  It  is  not  more  noisy,  is  cleaner,  is  started  and 
stopped  quicker,  moves  faster,  is  more  readily  controlled, 
ana,  by  its  more  rapid  carriage  of  passengers,  relieves  the 
street,  to  some  extent,  at  least,  of  travel.  These  are  matters 
of  common  observation.  Its  advantages  over  horse  power 
are  apparent.  But  it  is  most  severely  attacked  because  it  is 
dangerous,  and  evidence  of  accidents,  caused  by  it  in  this  and 
other  states,  was  introduced  by  the  defendants.  Some  of  this 
evidence,  it  appears,  was  used  in  the  courts  of  other  states, 
where  the  use  of  this  power  was  sustained.  It  has  not,  how- 
ever, been  shown  in  this  suit  to  be  so  dangerous  as  to  justify 
the  court  in  enjoining  its  use.  The  electric  railway  is  now 
in  use  in  nearly  all  the  large  cities  and  many  of  the  smaller 
ones  of  the  country.  I  am  not  aware  that  any  court  has  yet 
enjoined  its  use  on  the  ground  of  danger.  Steam  annu.iUy 
causes  the  loss  of  many  lives  and  great  destruction  of  prop- 
erty;  yet  no  one  has  ever  sought  for  that  reason  to  enjoin  its 
use  as  a  motive  power  in  transportation.  This  matter  may 
be  safely  left  where  the  Icgislalare  has  left  it,  to  the  munic- 
ipal autnorities,  who  presumably  will  not  permit  the  use  of 
tnose  things  which  cause  unnecessary  danger.  The  legisla- 
ture has  expressly  conferred  upon  the  cities  of  this  state  the 
right  to  authorize  the  use  of  any  motive  power  whatever 
upon   their  street   railways.     Under   this  power  exists   the 
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right  to  authori2e  the  use  of  electricity.  Williams  v.  City 
Electric  St,  R.  Co.,  41  Fed,  Rep.  556,  43  Am,  &  Eng.  R.  Cas. 
215.  Defendant's  counsel  cited  as  an  authority  Omaha  Horse 
Ry.  Co.  T'.  Cable  Tramway  Co.,  30  Fed.  Ren.  324.  The  lan- 
guage then  used  by  Judge  BREWER  must  be  considered  in 
connection  with  the  facts.  The  question  there  involved  was 
not  whether  a  horse  railway  company  might  use  any  other 
motive  power,  but  whether,  being  by  its  charter  limited  to  the  ' 
use  of  horse  power,  it  might  restrain  another  company  from 
using  any  other  power.  The  complainant  in  that  case  was 
given  the  exclusive  right  to  build,  erect,  and  operate  horse 
railways  within  the  city  of  Omaha,  and  five  miles  adjacent 
thereto.  This  was  under  a  special  charter  from  the  legisla- 
ture of  the  territory  of  Nebraska.  The  defendant  was  pro- 
ceedmg  to  construct  a  cable  road,  and  the  complainant  sought 
to  enjoin  its  construction  and  use  on  the  ground  that  ihe  de- 
fendant's road  was  included  in  the  term  "  horse  railways." 
In  the  opinion  is  this  language  :  "  Is  it  probable  that  it  [the 
legislature]  intended  to  foreclose  the  public  in  advance  from 
all  the  benefits  of  possible  inventions  and  discoveries  in 
the  matter  of  street  railway  travel,  and  give  them  to  this 
grantee?  or  did  it  not  rather  intend  that  its  grantee  should 
take  that  complete  and  single  thing  known  as  a  '  horse  rail- 
way.' with  all  of  which  it  was  familiar,  and  retain  from  the 
public  all  the  unknown  possibilities  of  invention  and  dis- 
covery in  reference  to  modes  of  street  railway  travel?"  In 
the  present  case,  under  the  authority  of  the  legislature,  the 
people  are  reaping  the  benefit  of  just  such  inventions,  the  use 
of  which  is  authorized  by  the  broad  and  comprehensive  lan- 
guage of  the  act,  as  was  evidently  intended. 

4.  This  brings  us  to  the  important  question,  viz.,  does  the 
use  of  the  street  for  street  railways  impose  such  new  burden 
and  servitude,  additional  to  what  was  implied  by  the 
dedication,  that  it  is  beyond  the  power  of  the  city  t"  »'  "trert 
to  authorize  their  construction  without  additional  t" "'!"'", 
compensation  to  abutting  lot-owners?  As  already  b.rdfB. 
shown,  no  restrictions  are  placed  upon  the  city  in 
granting  these  franchises.  The  lol-owner  sustains  a  three- 
fold relation  to  th^  street  (i)  as  one  of  the  general  public,  (2) 
as  owner  of  the  reversionary  interest  to  the  center  of  the 
street,  and  (3}  as  owner  of  a  lot,  possessed  of  the  right  of  in- 
gress and  egress  to  and  from  the  street.  In  the  first  relation 
he  has  the  right  in  common  with  every  other  member  of  the 
public  to  the  use  of  the  street.  The  fact  that  vehicles  pass 
along  the  street  upon  tracks  leveled  with  the  bed  of  the  street, 
and  leaving  sufficient  room  for  him  to  pass  on  foot  or  with 
his  vehicle,  does  not  interfere  with  this  right.     The  fact  that 
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he  is  compelled  to  turn  aside,  when  meeting  or  passing  a  car 
upon  the  track,  is  an  incident  to  the  use  of  the  street,  but  no 
inlringementof  any  right  possessed  by  him.  He  is  not  there- 
by hindered,  delayed^  or  obstructed  in  his  passage.  Free 
passage  is  all  the  law  gives  him.  In  condemning  land  for  tiie 
4ise  01  streets  and  highways,  the  owner  receives  as  damages 
the  lull  market  value  of  his  land.  After  it  has  been  condemned 
or  dedicated,  there  is  no  such  thing  as  damage  to  his  rever- 
sionary interest,  caused  by  any  use  which  is  a  public  one. 
Whatever  may  have  been  the  ancient  adjudications  limiting 
the  rights  of  tlie  public  in  the  streets  to  passage  and  repa^ 
sage,  and  whatever  may  now  be  the  rule  with  regard  to  high- 
ways in  the  country,  with  the  growth  of  population  in  our 
citres  have  come  increased  needs  for  heating,  lighting,  drain- 
ing, sewerage,  water,  etc.,  and  with  these  there  has  come  also 
a  corresponding  extension  of  the  public  rights  in  the  streets. 
Immense  sewers  and  water  mains  may  be  dug,  and  the  soil 
removed,  culverts  and  drains  constructed,  without  compen- 
sating the  abutting  owners.  It  may  now  be  considered  the 
well  settled  rule  that  the  streets  of  a  city  may  be  used  for  any 
purpose  which  is  a  necessary  public  one,  and  the  abutting 
owner  will  not  be  entitled  to  a  new  compensation,  in  the  ab- 
sence of  a  statute  giving  it.  Ang.  Highw.  312  ;  Town  of  Pal- 
atine 7'.  Krucger,  121  111.  72;  .Murray  v.  Commissioners,  12 
.Mete.  (Mass.),  455  ;  Pierce  -•'.  Drew,  136  Mass.  75,  8  Am.  & 
!ing.  Corp.  Cas.  85  ;  City  of  Boston  v.  Richardson,  13  Allen, 
^Mass.)  146.  So  far,  then,  as  these  defendants  are  concerned, 
it  is  immaterial  whether  they  or  the  city  own  the  fee  in  the 
street.  Their  rights  are  the  same  in  either  case.  So  long  as 
they  are  unobstructed  in  the  use  and  enjoyment  of  their  prop- 
erty, having  convenient  ingress  and  egress,  and  the  use  of  the 
street  is  an  authorized  and  proper  public  use,  they  have  no 
legal  cause  for  complaint.  It  is  evident  that  street  railways, 
when  constructed  so  as  not  to  interfere  with  the  rights  of 
others  upon  the  street,  form  no  obstruction  to  such  use  and 
enjoyment.  They  make  no  more  noise  than  the  oiiinibus  or 
other  heavy  vehicles,  are  not  more  dangerous,  and  no  more 
interfere  with  access  to  the  abutting  lots.  They  constitute  a 
modern  and  improved  use  only  of  the  street  as  a  public  way. 
These  improved  methods  become  necessary  in  populous  cities. 
The  use  is  the  same ;  the  methods  only  different.  Without 
them,  clerks  and  working  men  and  women  could  not  be  pro- 
vided with  cheap  and  rapid  transit  from  their  working  places 
to  the  suburbs  of  the  city,  where  they  may  have  cheap  and 
comfortable  homes.  These  views  are  m  accord  with  the  clear 
weight  of  authority.  People  v.  Kerr,  27  N,  Y,  1 88 ;  Kellinger 
V.   Forty-Second   .^t.,  etc.  R,  Co.,  50  N.  Y.  206;  Mahadv   z: 
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Bushwick  R.  Co.,  91  N.  Y.  148,  14  Am.  &  Eng.  R.  Cas.  142, 
Pierce,  R.  R.  234;  Elliott  v.  Fair  Haven  &  W.  R.  Co..  32 
Conn.  579;  Hinchmani/.  Paterson  Horse  R.  Co.,  17  N.J.  Eq. 
75  ;  Attorney  General  t:  Metropolitan  R.  Co.,  125  Mass.  515  ; 
Eichels  v.  Evansville  St.  R.  Co.,  78  Ind.  261,  5  Am.  &  Eng. 
R.  Cas.  274:  Hobart  v.  Milwaukee  City  R.  Co.,  27  Wis.  194; 
Brown  z'.  Duplessis,  14  La.  Ann.  843;  Atchison  St.  Ry,  Co. 
■V.  Missouri  Pac.  Rv.  Co,  31  Kan.  661,  14  Am.  &  Eng.  R.  Cas. 
439;  Smith  V.  East  End  St.  R.  Co.,  87  Tenn.  626,  38  Am.  & 
Eng.  R,  Cas.  470;  Citizens'  Coach  Co.  v.  Camden  Horse  R, 
Co.,  33  N.  J.  Eq.  267,  1  Am.  &  Eng.  R.  Cas.  190;  Briggs  v. 
l-ewiston,  79  Me.  363,  32  Am,  &  Eng.  R,  Cas.  167;  Taggart 
:■.  Nevvport  St.  R.  Co.,  16  R.  I.  668,  43  Am.  &  Eng.  R.  Cas. 
208;  Clement  I-.  City  of  Cincinnati,  16  Wk!y,  Law  Bui.  355; 
Cooley,  Const.  Lim.  §  638  ;  2  Dill.  Mun.  Corp.  g  722  ;  Mills, 
Em,  Dom,  §  205.  Thcv  are  also  in  accord  with  reason  and 
common  sense.  It  is  the  view  unanimously  adopted  by  this 
court  in  Grand  Rapids  &  I.  R.  Co.  v.  Heisel,  38  Mich.  62,  (de- 
cided in  1878.)  It  is  true  that  this  question  was  not  directiv 
involved  in  that  suit,  but  the  extent  of  the  use  of  streets  was 
involved.  The  question  appears  to  have  been  carefully  ex- 
amined by  the  court,  and  the  authorities  are  cited.  While  it 
may  be  termed  "dictum,"  still  it  comes  to  us  as  the  deliberate 
opinion  of  the  learned  justices  who  then  constituted  the  court, 
and  as  such  is  entitled  to  great  weight.  That  decision  clearly 
voiced  the  practical  construction  which  had  theretofore  been 
placed  upon  these  laws  by  the  people,  and  upon  the  faith  of 
which  many  such  roads  had  been  built  in  many  cities  of  the 
state,  and  vast  sums  of  money  invested.  We  are  cited  by  de- 
fendants' counsel  to  Taylor  i-.  Bay  City  St.  R.  Co..  80  Mich. 
77, 43  Am.  &  Eng.  R,  Cas,  335.  The  distinction  between  that 
case  and  the  present  one  is  too  clear  to  require  comment. 
The  former  was  decided  upon  the  express  terms  of  the  charter 
of  Bay  City,  The  charter  of  the  city  of  Detroit  contains  no 
such  provisions.  The  question  here  involved  was  not  there 
even  discussed. 

5,  It  is  also  insisted  that  the  poles  interfere  with  access  to 
the  abutting  property,  and  therefore  constitute  an  invasion  of 
private  rights.     It   cannot  be   seriously   claimed, 
under  the  evidencein  this  case,  that  these  poles  in-  P"'"  «»  »ot 
terfere  with  the  present  occupancy  of  the   land.  ^,','|,,'J^. 
This  is  virtually  conceded,  but  defendants  insist 
that,  in  platting  lots  and  .selling  them,  it  will  be  necessary  to 
take  them  into  consideration.     This  is  a  contingency   which 
may  never  happen,  and  therefore  no  damage  may  ever  result. 
Should  it  ever  happen,  the  common  council  have  ample  power 
to  require  and  compel  these  poles  to  be  so  placed  as  to  create 
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no  such  interference.  Failing  in  this,  the  defendants  have  an 
ample  remedy  in  the  courts.  Such  contingencies  are  too  re- 
mote to  form  any  basis  for  an  injunction  or  for  damages.  It 
has  frequently  been  held  that  telegraph  and  telephone  poles 
are  not  necessarily  erected  to  facilitate  the  use  01  the  streets, 
and  consequently  that  they  create  an  additional  servitude. 
But  the  authorities  are  by  no  means  uniform.  To  the  con- 
trary are  Julia  Btdg.  Assn  i:  Bell  Tel.  Co.,  88  Mo.  258;  Pierce 
r.  Drew,  136  Mass.  75,  8  Am.  &  Eng.  Corp.  Cas,  83.  These 
decisions  arc  based  upon  the  doctrine  that  the  whole  benc- 
ticial  use  of  the  land  has  been  taken  and  appropriated  to  the 
public,  and  that  one  of  the  original  uses  01  a  highwaj-  was 
the  transmission  of  intelligence.  One  of  the  first  cases  to 
make  this  distinction  was  Taggart  i:  Newport  St.  R.  Co.,  sitfra, 
(decided  in  January,  1890.)  Referring  to  this  case.  Judge 
Dillon  says:  "  The  distinction  *  »  *  is  so  fine  as  to  be 
almost  impalpable,  and  it  suggests  serious  doubts  whether 
both  couclusions  are  sound  and  reconcilable.  The  general 
subjectawails  further  development  and  settlement."  2  Mun, 
Corp.  893.  note.  The  learned  author  does  not  state  which  he 
believes  to  be  the  correct  principle.  Since  then  the  question 
as  to  whether  the  erection  of  poles  for  electric  street  railways 
constitutes  an  additional  servitude  has  been  several  times 
before  the  courts,  and  thus  far  they  have  been  held  to  be  an- 
cillary to  a  proper  use  of  the  street,  and  to  create  no  such 
additional  servitude.  Louisville  Bag  Manuf'g  Cu.  v.  Central 
Pass  Ry.  Co..  (Ky.);  Halsey  v.  Rapid  Transit  St.  R.  Co..  (N. 

J,),  rt«/c  76;  Pelton   I',  Railroad  Co., ;  Lockhart 

V.  Craig  St.  R.  Co.,  (Pa.),  21  Atl.  Rep.  26.  These  poles  used 
by  the  complainant  are  a  necessary  part  of  its  system.  When 
they  do  not  interfere  with  the  owner's  access  to  and  the  use 
of  his  land,  we  see  no  reason  why  they  should  be  held  to  con- 
stitute an  additional  servitude.  Certainly  they  constitute  no 
injurv  to  his  reversionary  interest.  To  CQnstitute  an  addi- 
tional servitude,  therefore,  they  must  be  an  injury  to  the 
present  use  and  enjoyment  of  his  land.  But  they  do  not 
obstruct  his  light  or  his  vision,  as  do  the  structures  o(  an  ele- 
vated railroad.  Neither  they  nor  the  cars  they  assist  in  mov- 
ing cause  the  noise,  steam,  smoke,  and  dirt  which  are  pro- 
duced by  steam  cars.  They  do  not  interfere  with  his  going 
and  coming  at  his  pleasure  when  placed  as  they  can  and  must 
be,  so  as  to  give  him  free  access.  Wherein,  then,  is  he  in- 
jured? if  it  be  said  that  they  are  unsightly,  and  therefore 
oflend  his  taste,  it  can  well  be  replied  that  they  are  no  more 
so  than  the  lamp-post  or  the  electric  tower.  It  is  as  neces- 
sary that  rapid  transit  be  furnished  to  a  crowded  city  as  it  is, 
that  light  siiouk)  be  furnished  to  its  streets.  Public  con- 
venience and  necessity  must  control  in  all  such  cases. 


byGoogle 


VOL.  46]  ELECTRIC   STREET   RAILWAV.  6ig 

6.  We  have  thus  far  discussed  the  questions  involved  upon 
the  assumption  that  sufficient  room  was  left  to  permit  the  tree 
passage  01  teams  and  vehicles  when  the  cars  were 
upon  the  track.  It  is  claimed  by  the  defendants  ^^It"^  '' 
that  this  space  is  not  suthcient  tor  that  purpose.  itrc«t. 
If  this  be  so,  it  is  evidently  owing  to  the  condition 
of  the  street,  which  is  neither  graveled  nor  paved,  and  to  the 
nature  of  the  soil,  which  in  wet  times  is  very  muddy  and  dif- 
ficult to  travel.  Such  was  its  condition  at  the  time  this  con- 
troversy arose,  and  it  so  continued  during  all  the  time  to 
which  the  testimony  was  directed.  The  complainant's  track 
is  in  the  center  of  the  street.  Its  grade  was  established  by 
the  city  engineer,  and  presumably  the  grade  of  the  street, 
when  established,  will  be  the  same  as  the  grade  of  the  rail- 
way. The  poles  are  about  21  feet  /inches  from  the  center  of 
the  road,  are  placed  between  the  ditch  and  the  sidewalk,  and 
average  16  feet  4  inches  from  the  fence  line.  The  track  is  4 
feet  8  inches  wide,  and  the  cars  are  the  same  width  as  the  or- 
dinary horse  cars.  The  distance  from  the  rail  to  the  pole  is 
about  19  feet.  This  space  is  ample  for  the  passage  of  teams 
and  vehicles,  if  the  street  were  properly  graded.  The  evi- 
dence upon  this  branch  of  the  case  is  entirely  unsatisfactory, 
and  insufficient  to  enable  us  to  properly  determine  the  ques- 
tion. It  is  apparent,  both  from  the  opinion  of  the  learned 
circuit  judge  and  the  exhaustive  bHefs  of  counsel,  that  this 
was  a  matter  of  minor  consideration  in  the  court  below,  the 
main  desire  being  to  settle  the  other  important  questions  in- 
volved. The  roadbed  and  track  were  first  constructed,  and 
no  steps  were  taken  to  enjoin  the  complainant  when  engaged 
in  that  work,  and  no  objection  appears  to  have  then  been 
made.  No  trouble  arose  until  the  complainant  commenced 
to  erect  its  poles,  which  were  at  first  claimed  to  have  been 
.erected  outside  the  street  limits  upon  the  defendants'  lands, 
but  which  are  clearly  within  such  limits.  Under  this  record 
we  can  only  announce  some  general  principles,  leaving  the 
defendants  without  prejudice  to  pursue  such  remedy  as  they 
may  have  when  they  can  establish  a  violation  of  their  legal 
rights:  (1)  The  complainant  cannot  lawfully  construct  and 
operate  its  road  in  a  street  too  narrow  to  admit  the  passage 
of  its  cars  and  other  vehicles  at  the  same  time,  nor  so  con- 
struct it  as  to  interfere  with  the  rights  of  the  general  public 
in  the  street.  Grand  Rapids  St.  Ry.  Co.  v.  West  Side  St.  Ry. 
Co.,  48  Mich.  433,  7  Am.  &  Eng.  R.  Cas.  95.  (2)  Nor  in  a 
street,  though  of  sufficient  width,  if  its  condition  be  such 
that  the  operation  of  the  railway  will  result  in  the  practical 
exclusion  of  others  from  the  use  of  the  street.  A  railway  so 
constructed  and  operated  would  be  a  public  nuisance,  and 
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the  courts  would  abate  it.  (3)  The  complainant's  roadbed 
and  track  must  be  built  substantially  with  the  levei  of  the 
street,  so  as  to  permit  vehicles  to  cross  without  difhculty. 
(4I  The  poles  must  be  so  placed  as  not  to  interfere  with  the 
rit;ht  ot  ingress  and  egress  to  abutting' property. 

It  is  insisted  that  the  court  was  in  error  in  excluding  testi- 
mony as  to  the  dangers  and  actual  perils  witnessed  by  per- 
sons from  the  use  of  the  new  method  of  transit, /or 
"■"'■'  the  reason  that  this  testimony  had  a  bearing  upon  tlie 
iriiBFiiM.  interference  with  the  customary  use  of  the  street. 
This  question  arose  three  times  upon  the  hearing. 
On  the  two  first  occasions  the  testimony  ruled  out  referred 
entirely  to  the  tendency  of  these  cgrs  to  frighten  horses. 
The  court  made  its  third  ruling  at  the  close  of  the  testimony 
of  one  Mrs.  Reischcr,  who  had  testihed  to  the  decrease  of 
travel  upon  the  street,  to  the  frightening  of  horses,  and  the 
decrease  in  rents.  The  court  then  announced  that  eight  or 
ten  witnesses  had  testified  to  the  condition  of  the  road,  and 
no  more  testimony  would  be  allowed  on  that  point.  Defend- 
ants' counsel  announced  that  they  had  a  large  number  of  wit- 
nesses to  the  same  eflect,and  asked  permission  to  call  two  or 
three  more.  The  court  said  that  five  or  six  witnesses  to  any 
particular  fact  was  sufficient,  and  that  it  was  clearly  within 
Its  discretion  to  limit  the  number  of  witnesses ;  that  as  to  the 
points  already  covered  defendants  would  not  be  permitted  to 
call  more  witnesses,  but  as  to  any  new  facts  they  might  call 
more.  The  circuit  judge  was  clearly  right  in  this  exercise 
of  his  discretion.  Beyond  this  exercise  of  discretion  the 
court,  upon  the  hearing  in  equity  cases,  can  exclude  only 
such  testimony  as  is  scandalous  and  impertinent.  The  decree 
of  the  court  below  is  affirmed,  with  the  costs  of  both  courts. 

Long,  J.,  concurred  with  Grant,  J. 

Champlin,  C.  J.,  {coticurring.) — [  am  not  prepared  to  say 
that  the  construction  of  a  street  railroad  track  m  a  street  fs 

of  itself  no  additional  burden  or  servitude  upon  the 
*"""""■  street.  I  think  it  is,  but  to  what  extent  depends 
tia»ibir-  upon  all  thc  facts  and  circumstances  under  which 
4*1.  it  is  imposed.     If  the  circumstances  are  such  that 

in  a  narrow  street,  or  in  the  work  of  construction, 
it  becomes  a  nuisance  to  the  property  owners  or  the  public, 
as  pointed  out  by  my  Brother  Grant,  I  think  the  additional 
servitude  would  be  quite  apparent.  If  in  any  case  it  is  such 
an  invasion  of  private  rights  as  to  cause  damage  to  the  owner 
ol  the  fee  of  the  soil  or  abutting  proprietors,  I  think  they  have 
a  legal  remedy  to  recover  such  damage  in  a  suit  at  law :  and 
so  with  regard  to  the  setting  o(  poles  to  aid  the  propulsion 
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of  cars  by  electricity,  I  do  not  think,  ordinarily,  it  is  such  a 
taking  of  private  property  as  requires  condemnation  and  com- 
pensation before  the  poles  can  Jjc  set,  but  I  think,  if  the  owner 
suffers  damage  on  account  of  the  erection  of  poles,  he  should 
seek  his  remedy  at  law  for  such  damage.  1  concur  in  the  re- 
sult reached  by  my  Brother  Grant  for  the  reasons — Firsts 
that  the  complainant  was  proceeding  under  color  of  legal 
authority  to  construct  its  railroad ;  and,  second,  1  think  the 
defendants  have  a  complete  legal  remedy  for  all  injuries  com- 
plained of  in  their  cross-bill. 

McGrath,  J.  {dissenting). — I  cannot  concur  either  in  the 
result  arrived  at  by  the  majority  or  in  the  reasoning  or  con- 
clusions of  Mr,  Justice  Grant,  The  case  hinges 
upon  the  question  as  to  whether  or  not  the  con-  Additiomi 
struction  and  operation  of  a  street  railway  in  a  ^5?"" 
street,  and,  as  incident  thereto,  the  placing  of  poles  „^*j  ,^„^ 
therein  upon  which  are  to  be  stretchea  electric  tcnu. 
wires,  is  a  new  servitude  ;  and  I  am  clearly  of  opin- 
ion that  a  street  railway,  whether  operated  by  animal  power, 
electricity,  or  steam,  is  an  additional  burden  ;  and  it  seems  to 
me  that  the  exemption  of  any  street,  whether  narrow  or  not, 
is  a  practical  concession  to  this  view.  If  it  is  or  can  be  an 
added  servitude  in  any  street,  however  narrow,  it  must  be  in 
any  street,  however  wide,  the  only  difference  being  one  of 
degree.  If  the  width  of  the  street  is  to  determine,  just  what 
width  shall  determine  the  question?  If  the  right  exists  to 
grant  a  franchise  in  one  street,  and  the  exercise  of  that  right 
concludes  the  abutting  owner,  why  not  in  any  street?  Any 
fixed  right  of  way  in  a  street  is  a  burden  upon  that  street. 
Any  use  of  a  street,  a  like  use  of  which  is  not  common  to  all, 
is  a  new  servitude.  Any  use  of  a  street  which  narrows  the 
street,  or  which  interferes  with  the  use  of  any  part  of  the 
street,  by  the  public,  or  confines  the  public  to  a  use  of  but  a 
part  of  the  street,  is  an  added  burden.  Any  use  of  a  street 
which  increases  the  danger  of  a  common  use  of  that  street  is 
an  additional  servitude.  Any  use  of  a  street  which  interferes 
with  its  use  by  the  public  is  a  use  affecting  the  abuttingown- 
ers.  The  value  of  property  upon  a  street  is  materially  affected 
bj'  its'  width,  by  the  portion  thereof  devoted  to  public  travel, 
by  the  facilities  afforded  for  ingress  and  egress,  and  by  any- 
thing and  everything  that  interferes  with  a  common  use  of 
the  street,  or  tlie  abutting  owner's  access  to  it,  or  which  ob- 
structs his  view,  or  intcrftres  with  the  utility  or  beauty  of  his 
premises.  He  is  entitled  to  every  use  which  is  not  inconsist- 
ent with  the  public  use,  and  to  every  use  which  is  not  incon- 
sistent with  such  a  use  as  is  common  to  all,     A  street  railway 
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lays  its  track  upon  the  surface  and  in  the  center  of  a  street. 
It  appropriates  just  so  much  of  the  street  to  its  use,  and  to  a 
use  which  is  practically  exclusive.  It  divides  a  wide  street 
into  two  narrow  streets.  The  portion  of  the  street  occupied 
by  its  tracks  can  only  be  used  with  increased  danger.  It  can- 
not be  crossed  without  danger,  nor  without  the  exercise  of 
great  care.  Wheels  and  axles  of  vehicles  are  being  constantly 
broken  by  attempting  to  drive  on  its  way,  or  along  or  across 
its  way,  and  the  only  answer  which  the  street  railway  or  the 
municipality  makes  to  the  injured  party  is,  "Keep  out  o(  the 
track."  It  has  been  held  that  a  line  of  omnibuses  will  not  be 
allowed  to  run  regularly  upon  street-car  tracks  to  the  injury 
of  the  business.  Camden  Horse  R.  Co.  v.  Citizens'  Coach 
Co.,  31  N.  J.  Eq.  535.  Streets  are  laid  out,  not  only  with  ref- 
erence to  roadway,  but  to  sidewalks  and  margins  for  orna- 
mentation. A  street  is  {aid  out  50  feet  wide,  with  a  25.foot 
roadway,  and  12J  feet  on  each  side  for  sidewalks  and  orna- 
mentation.  A  street  car  track  is  laid  through  the  center  of 
the  roadway,  leaving  practically  but  less  than  10  feet  each 
side  of  the  track,  insufficient  for  two  teams  to  pass  each  other, 
and  insufficient  for  one  team  to  pass  on  that  side  of  the  street, 
if  there  should  be  a  street  car  approaching,  and  a  team  hitched 
at  the  curb.  Cars  moving  along  these  tracks  have  practically 
the  right  of  way.  They  turn  out  for  no  one's  convenience, 
and  are  practically  moving  obstructions  in  the  street,  discom- 
moding  other  vehicles,  and  adding  materially  to  the  hazard 
of  travel.  The  abutting  owner  cannot  unload  a  load  of  freight 
or  hitch  his  horse  in  front  of  his  own  door  without  increased 
risk.  Because  of  the  e.\istence  of  these  tracks  roadways  are 
being  constantly  widened  at  the  expense  of  sidewalks  and  or- 
namental  grounds  and  ornamentation,  I  (the  local  legislature 
has  the  right  to  permit  the  laying  of  a  single  track,  whv  not 
of  two  tracks,  or  of  four  tracks?  Mr.  Lewis,  in  his  recent 
work  on  Eminent  Domain,  says:  "Although  the  difference 
between  the  ordinary  horse  railway  and  the  ordinary  steam 
raihvav  is  obvious,  yet  the  difference  is  only  one  of  degree. 
The  essential  characteristic  of  both  roads  is  that  an  exclusive 
franchise  is  granted  in  the  soil  of  the  street,  and  if  the  prin- 
ciple of  the  horse  railroad  cases  is  sound,  then  a  street  may 
be  so  filled  with  tracks  as  practically  to  exclude  all  other 
traveland  traffic  from  the  streets."  Chapter  5,^  124.  If  a 
lot-owner  has  a  frontage  of  30  feet,  he  is  entitled  to  30  feet 
of  unobstructed  approach.  If  the  council  may  grant  the 
right  to  erect  poles  100  feet  apart,  why  not  50  or  25  or  12 
feet  apart?  And  then,  why  not  the  right  to  place  cross-trees 
on  the  top  of  these  poles,  and  ties  upon  the  cross-trees,  and 
stringers  upon  the  lies,  and  all  the  incidents  of  an  elevated 
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railway.  H  the  increased  needs  of  the  municipality  is  to  be  the 
test,  tKen  the  legal  rights  of  the  abutting  owners  must  vary 
with  place  and  varying  population.  An  elevated  railway  in 
one  of  the  populous  streets  of  New  York  is  as  much  a  neces- 
sitj'  there  as  is  a  surface  railway  on  the  street  in  question- 
A  public  highway  is  one  over  which  all  the  people  of  the 
state  have  a  common  and  equal  right  to  travel.  It  is  a  way 
in  which  no  one  has  the  exclusive  right  to  travel,  nor  the  ex- 
ciu.sive  right  to  use  it  in  a  particular  manner. 

What  is  said  by  Dillon,  regarding  the  use  of  a  street  b)'  a 
steam  railway  company,  is  true  in  a  sense  of  a  street  railway 
company:  "  A  different  use  of  the  laud  from  that 
for  which  it  was  intended  cannot  be  justified  on  the  J"  •'  ""•' 
ground  that  a  railway  is  an  improved  highway,  row'."" 
Railway  companies  are  only  public  corporations, 
in  a  lim'ited  sense.  The  right  of  way,  the  roadbed,  and  the 
carriages  propelled  thereon  are  owned  by  private  individu- 
als, and  not  by  the  public.  Fares  are  charged  for  travel 
thereon,  for  the  exclusive  benefit  of  the  parties  owning  the 
road.  They  are  constructed  and  equipped  in  the  interest  of 
private  speculation,  but  at  the  same  time  they  are  intended 
to  subserve  the  public  good.  The  travel  on  them  bears 
no  analogy  to  our  notions  of  travel  on  an  ordinary  street  or 
highway,  where  every  one  travels  at  pleasure  in  his  own  con- 
vevance.  without  paying  tolls  or  fares.  The  uses  are  totally 
different,  and  even  inconsistent.  The  one  is  exclusive,  in 
favor  of  private  interest,  and  the  other  is  open  and  free  to  all. 
2  Dill.  Mun.  Corp.  §  704.  The  defendants  here  are  protest- 
ing against  the  occupancy  of  that  street  by  the  railway  com- 
pany, with  its  tracks,  poles  and  wires,  and  it  is  notorious  that, 
in  a  number  of  instances  in  the  city  of  Detroit,  the  residents 
of  streets  have  vigorously  opposed  construction  of  lines  o( 
street  railways  in  front  of  their  property.  At  the  present 
time  a  petition  is  before  the  common  council  of  that  city  for  a 
franchise  to  construct  an  electric  railway  on  Howard  street, 
and  the  residents  of  that  street  have  presented  to 
the  council  the  following  reasons  why  the  franchise  H»"o"''Jir 
should  not  be  granted  :  "(1)  That  tne  street  is  too  ^"Jij',™^, 
narrow  of  itspresent  width  to  warrant  the  erection  ronttracttii. 
of  such  without  placing  in  jeopardy  the  lives  of 
every  resident  along  said  street.  {2)  That,  in  the  event  of  a 
street  railway  along  said  street,  the  property  from  commenc- 
raent  to  terminus  will  be  depreciated  in  value.  (3)  That  to 
undertake  to  widen  said  street,  as  has  been  suggested  by 
some  of  the  petitioners,  would  not  only  depreciate  property 
along  the  street,  but  would  destroy  the  shade  trees  upon  botn 
sides,  which  are  not  only  a  benefit,  comfort,  and  luxury,  but 
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have  taken  years  of  care  and  attention  to  cultivate.  (4)  That 
Howard  street  is  the  only  street  which  we  have  to  drive  up 
from  the  center  to  the  western  portion  of  the  city  with  any  de- 
gree of  comfort,  on  the  western  side  of  city,  south  of  Grand 
River  avenue.  (5)  That,  in  the  event  of  an  ordinance  being 
granted  for  a  street  railway  along  said  street,  the  street 
would,  be  absoluteiy  destroyed  for  residence  purposes,  as  has 
been  shown  by  improvements  along  such  street  compared 
with  the  portion  already  burdened  with  a  street  railway 
track  between  Seventh  street  and  Trumbull  avenue.  (6) 
That  the  erection  of  a  street  railway,  as  contemplated  by  pe- 
titioners, would  be  endangering  the  lives  of  every  child  along 
said  street  who  feel  more  or  less  free  at  present  to  step  out- 
side its  place  of  abode.  (7)  That  the  voluminous  remon- 
strance against  the  same,  presented  to  and  now  before  your 
honorable  body  and  committee,  is  a  sufficient  indication  that 
the  residents  of  said  street  have  no  desire  for  such.  (8)  That 
not  a  single  individual  has  as  yet  petitioned  for  a  line  along 
said  street,  which  is  of  itself  a  sufficient  warrant  that  our  pres- 
ent  street  railway  accommodations  are  very  satisfactory' to 
all  who  live  on  said  street.  (9)  That  the  recent  decision  of 
our  supreme  court  pertaining  to  the  erection  of  electric  street 
railways  through  and  along  streets  similarly  situated  as  How- 
ard street,  is  not  justifiable,  and  cannot  be  done  by  the  mere 
asking  for  and  granting  of  the  same.  (10)  That  above  all,  it 
is  not  of  a  public  necessity :  Therefore  be  it  resolved  that 
tJiese  resolutions  be  adopted,  and  a  copy  be  presented  by  a 
committee  of  three,  to  be  appointed  at  this  n)eeting,  to  the 
common  council,  and  the  committee  on  streets  and  ordi- 
nances, " 

Is  it  within  the  province  of  this  court  to  say  to  these  prop- 
erty owners,  "  You  do  not  know  what  you  do  not  want  ?  "  to 
say  to  them  that,  as  a  matter  of  law,  the  railway 
p«biic  «>■«.  will  not  be  a  new  servitude  ?  to  suggest  that  this 
■l""^"""  occupancv  and  use  will  not  depreciate  their  prop- 
ripriM.  erty, — will  not  bring  a  new  danger  to  their  doors, 

but  will  be  an  advantage  to  them  ?  to  declare  as  a 
matter  of  law,  that  this  occupation  of  this  street  is  a  public 
necessity,  whereas  the  public  have  not  asked  for  it  ?  It  may 
be  conceded  that  street  car  service  is  a  public  convenience,- 
but  the  necessities  of  the  public  must  be  supplied  at  public 
expense.  The  legislature  has  no  right  to  say  that  the  prop- 
erty of  the  individual  may  be  taken  or  injuriously  affected 
for  the  public  good  without  compensation.  Public  conven- 
ience is  not  to  be  subserved  at  the  expense  or  disadvantage 
of  the  private  citizen.  The  constitution  provides  not  only 
that  private  property  shall  not  be  taken  without  compensa- 
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tion,  but  it  also  provides  that  it  shall  not  be  taken  at  all,  un- 
less the  necessity  for  the  taking  shall  first  be  found  by  a  jury 
or  a  commission  appointed  by  the  court.  As  was  said  by 
Justice  Campbell  in  Powers' Appeal,  29  Mich,  509:  "No 
legislation  can  be  maintained  which  does  not  plainly  require 
this  question  to  be  left  to  a  jury. "  The  street  itself  is  the 
major  necessity,  yet  the  land  taken  for  streets  in  a  majority 
of  cases  is  just  what  must  ultimately  be  given  in  order  to  the 
beneficial  use  of  the  remainder  ;  yet,  if  the  public  demands  it 
before  the  owner  chooses  to  give  it,  the  puolic  must  pay  for 
it,  and  those  who  have  dedicated  their  own  land  for  street 
purposes  are  assessed  to  pay  for  the  taking.  Nor  is  it  true 
that  rapid  transit  or  street  railway  transit  is  as  necessary 
as  light  or  sewerage  or  water,  for  these  are  actual  neces- 
sities, while  these  methods  of  transit  are  simply  conveniences. 
The  common  council  has  a  right  to  provide  that  sewer- 
age shall  be  directed  to  and  through  the  public  sewers,  but 
it  has  no  right  to  determine  that  transportation  shall  be 
confined  to  street  railway  cars.  The  lighting;  of  the  streets 
is  necessary  for  the  protection  of  the  public  and  munic- 
ipality as  well.  The  public  and  the  city  are  interested  in 
having  water  for  convenient  use,  whether  used  by  abutting 
owners  or  not. 

But  it  said  that  this  is  not  a  taking  of  property,  within  the 
meaning  of  the  constitution.  Property  is  the  right  to  the 
beneficial  use  and  enjoyment  of  a  thing,  and  the 
right  to  dispose  of  that  beneficial  use  and  enjoy-  ^^"'llj'' 
ment.  Any  thing  which  impairs  that  use  and  en-  ofpropt'tj." 
joyment  is  a  taking.  The  opening  of  a  street  may 
'  not  divest  the  owner  of  the  fee,  yet  it  is  a  taking  and  appro- 
priation. In  Grand  Rapids  Booming  Co.  v.  Jarvis,  30  Mich. 
3i9,Justice  ChRistiancy  says:  "  it  is  a  transparent  fallacy 
to  sav  that  this  is  not  a  taking  of  his  property,  because  the 
land^tseif  is  not  taken,  and  he  utterly  excluded  from  it,  and 
because  the  title,  nominail)',  still  remains  in  him,  and  he  is 
merely  deprived  of  its  beneficial  use,  which  is  not  the  prop- 
erty, but  simply  an  incident  of  property.  Such  a  proposi- 
tion,  though  in  some  instances  something  very  like  it  has  been 
sanctionea  by  the  courts,  cannot  be  rendered  sound,  nor  even 
respectable,  by  the  authority  of  great  names.     Of  what  does    ■ 

{)roperty  practically  consist,  but  of  the  incidents  which  the 
aw  has  recognized  as  attached  to  the  title  or  right  of  prop. 
erty  ?  Is  not  the  idea  of  property  in  or  title  to  lands,  apart 
from  and  stripped  of  all  its  incidents,  a  purely  metaphysical 
abstraction,  as  immaterial  and  useless  to  the  owner  as  '  the 
stuff  that  dreams  are  made  of  ? '  Is  it  not  a  much  less  injury 
to  him,  if  it  can  injure  him  at  all,  to  deprive  him  of  this  ab- 
46  A.  &  E.  R.  Cas,— 40 
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straction.  than  ol  the  incidents  of  property,  which  alone  ren- 
der it  practically  valuable  to  him  ?  And  among  the  incidents 
o(  property  in  land,  or  anything  else,  is  not  the  right  to  en- 
joy its  beneficial  use,  and  so  far  to  control  it  as  to  exclude 
others  from  that  use  the  most  beneficial,  the  one  most  real 
and  practicable  idea  of  property,  of  which  it  is  a  much 
greater  wrong  to  deprive  a  man  than  of  the  mere  abstraci 
idea  of  property  without  incidents?  This  use,  or  the  right 
to  control  it  with  reference  to  its  use,  constitutes  in  (act  all 
that  is  beneficial  in  ownership,  except  the  right  to  dispose  of 
it,  and  this  latter  right  or  incident  would  be  rendered  barren 
and  worthless,  stripped  of  the  right  to  the  use.  Property 
does  not  consist  merely  of  the  right  to  the  ultimate  particles 
of  matter  ol  which  it  may  be  composed, — of  which  we  know 
nolhing.^bul  of  those  properties  ol  matter  which  can  be 
rendered  manifest  to  our  senses,  and  made  to  contribute  to  our 
wants  or  our  enjoyments.  "  See  Eaton  v.  Boston  C.&  M.  R. 
Co.,  51  N.  H.  504.  The  same  cases  which  hold  that  a  horse 
railway  is  a  proper  use  of  a  street  declare  that  a  steam  railway 
is  not,  and  tnat  the  occupation  of  a  street  by  a  steam  railway 
is  a  new  servitude,  yet  the  use  by  the  steam  railroad  is  within 
the  same  limits  as  that  of  the  horse  railroad.  The  burden 
may  not  be  as  great  in  the  one  case  as  in  the  other,  but  there 
is  no  difference  in  the  principle. 

In  this  state  the  fee  is  in  the  abutter,  and  he  has,  in  addition, 
a  greater  interest  in  the  easement  in  front  of  his  own  prop- 
erty than  the  public  generally;  but  whether  he 
•''"•J'*™'  has  the  fee.  or  but  an  easement,  a  burden  upon 
■VtfOBUn-  either  affects  a  property  right.  It  is  urged  that 
piaud.  this  use  of  streets  "  must  be  supposed  to  have  been 

contemplated."  Is  it  possible  that  a  use  of  a  street 
which  is  not  common  to  all  streets,  and  which  depends  upon 
the  desire  of  a  street  car  company  or  the  will  of  a  common 
council,  must  be  supposed  to  nave  been  contemplated?  Can 
this  special  use,  depending  upon  the  question  of  profit  to  its 
promoters,  be  deemed  to  be  one  of  the  ordinary  purposes  for 
which  property  for  a  street  was  taken?  Can  it  be  that  the 
use  of  a  street,  as  a  mere  outlet  for  a  traffic,  which  in  the  ab- 
sence of  that  nse  would  be  distributed  over  several  streets, 
can  be  said  to  be  a  use  contemplated  at  the  opening  of  that 
street  ?  Is  it  true  that  all  the  traffic  of  a  given  territory  em- 
bracing a  number  of  streets  may  be  directed  upon  a  given 
street,  and  a  system  of  transportation  adopted  which  inter- 
feres with  the  other  and  ordinary  modes  of^  travel  upon  that 
street,  and  the  other  streets  relieved  at  the  expense  of  that 
street,  and  yet  this  system  of  transportation  is  not  a  new  bur- 
den ?     In  a  street  opening  proceeding,  the  measure  of  dam- 
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ages  is  the  value  of  the  property  taken,  and  the  physical  in- 
jury to  what  is  left ;  but  in  the  condemnation  of  lands  for 
railroad  purposes  another  element  of  damages  is  considered, 
viz.,  the  consequential  injury  to  the  remaining  estate  growing 
out  of  the  mode  and  nature  of  the  use.  The  very  existence 
of  these  different  rules  clearly  indicates  that,  in  the  street 
opening  proceedings,  no  possible  consequential  injury  was 
contemplated.  ■  The  continuing  consequential  injury  has  al- 
ways been  treated  as  an  element  of  the  taking,  an3  it  has 
been  held  that  a  use  of  the  same  right  of  way  by  another 
steam  railroad  was  a  new  servitude,  although  the  damages 
must  necessarily  be  consequential.  Southern  Pac.  R.  Co.  j: 
Reed,  41  Cal.  256.  The  legislature  cannot  authorize  either 
a  direct  or  consequential  injury  to  propert3'  without  com- 
pensation to  owners.  It  will  not  be  claimed,  .even  in  the 
presence  of  this  new  use  of  streets,  that  it  would  be  compe- 
tent to  permit  a  jury,  in  a  street  opening  proceeding,  to  con- 
sider the  probable  or  possible  use  of  a  street  for  street  car 
purposes.  The  person  whose  land  has  been  taken  for  the 
street  has  been  compensated  for  the  land,  but  he  has  also 
been  assessed  for  the  very  benefit  which  this  use  deprives 
him  of.  Usually  the  benefits  are  assessed  upon  a  limited  ter- 
ritory, and  not  upon  the  public  generally. 

I  am  unable  to  reconcile  the  opinion  of  Mr.  Justice  Grant 
with  the  case  of  Taylor  7'.  B;iy  City  St.  R.  Co.,  80  Mich.  yj. 
43  Am.  &  Eng.  R.  Cas.  335.  That  was  a  bill  filed 
by  abutting  owners  to  enjoin  the  construction  of  a  n'jr'lLOiif^ 
street  railway.  The  court  below  dismissed  the 
bill,  but  this  court  made  a  decree  restraining  the  defendant 
from  the  use  of  the  road  in  front  of  complainant's  premises. 
That  decision  was  put  upon  the  ground  that  the  charter  of 
Bay  City  empowered  the  council  of  that  city  to  authorize 
the  running  of  street  railways  in  the  streets  of  said  city  upon 
the  condition  that  the  owners  of  lots  adjoining  and  persons 
interested  therein  should  receive  compensation  therelor,  and 
the  court  restrained  the  company  until  it  had  complied  with 
the  statute  "  requiring  condemnation  proceedings."  The 
company  acquired  the  right  to  construct  its  road  in  1864,  but 
the  amendment  to  the  charter  requiring  compensation  to  be 
made  was  not  enacted  until  1869,  If  it  be  true  that  the  street 
railway  imposes  only  a  servitude,  then  the  statutory  proceed- 
ings requiring  compensation  and  condemnation  proceedings 
is  a  barren  provision,  and  the  decree  of  this  court  requiring 
condemnation  proceedings  to  be  taken  imposed  a  duty  upon 
the  railway  company  which  could  result  only  in  annoyance 
to  it.  It  was  urged  in  that  case,  as  strenuously  as  it  is  here, 
that  the  construction  of  a  street  raMway  in  a  street  imposed 
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no  added  servitude  ;  hence  the  point  was  raised.  The  result 
is  that  abutting  owners  in  Bay  City  are  entitled  to  compen- 
sation because  the  statute  has  merely  declared  a  remedy, 
while  in  Detroit  they  are  not  entitled  to  any  remedy,  because, 
as  a  matter  of  law,  there  is  no  injury.  This  is  not  a  question 
of  whether  or  not  the  public  shallhave  street  railways  or 
rapid  transit,  but  it  is  one  as  to  whether  the  owners  of  prop- 
erty shall  be  divested  of  its  benehcial  use  or  enjoyment  with- 
out  compensation,  because  a  private  corporation  is  attracted 
by  the  prospective  revenue  tnere  is  in  the  enterprise,  and, 
upon  the  plea  that  it  will  be  a  ^reat  public  convenience,  has 
obtained  a  franchise  to  appropriate  a  portion  of  the  street  to 
its  use.  It  is  upon  this  SLime  plea  that  the  public,  through  its 
legislatures,  has  parted  with  about  all  it  had  that  was  of  value, 
excrept  its  interest  in  the  public  highways,  and  it  remains  to 
be  seen  whether  they,  too,  will  be  surrendered  to  monopolis- 
tic control,  to  the  detriment,  not  only  of  the  public,  but  of 
abutting  landowners  as  well.  These  owners  have  special  in- 
terests in  these  ways,  which  courts,  at  least,  are  bound  to  re- 
spect. In  this  commercial  age  there  is  a  growing  tendency 
to  avoid  those  constitutional  methods  which  are  designed  for 
the  protection  of  property  rights  of  individuals  which  should 
be  checked,  else  courts  will  in  time  be  powerless  to  protect 
the  rights  thus  acquired  from  unlawful  attack  or  abuse.  The 
constitution  provides  that  private  property  shall  not  be  taken 
until  the  necessity  therefor  shall  have  been  first  determined 
by  a  jury,  and  not  then,  until  compensation  shall  be  made 
therefor.  If  the  necessity  for  this  use  of  our  public  streets  is 
so  pressing,  there  should  be  no  difficulty  in  its  determination 
by  the  method  pointed  out  by  the  constitution,  rather  than 
by  the  desire  on  the  part  of  the  corporation  to  use  the  street 
for  the  purposes  of  revenue;  and  whether  the  injur3'  to 
abutting  property  is  slight  or  great  is  a  matter  of  fact  to  be 
determmed  by  the  jury,  upon  proper  consideration  of  the 
situation  and  circumstances  of  ench  case. 

Morse,  J. — In  this  case  I  concur  most  emphatically  in  all 
that  has  been  said  by  Mr.  Justice  McGrath  in  his  disssent- 
ing  opinion.      I  am   satisfied  that   the    system  of 
railwav  in  operation  upon  Mack  street  does  fasten  a  Eiwtrieiitrett 
a  new  burden  upon  the  land  of  the  abutting  owners  ^^V»rdm 
of  that  street.     It  introduced  a  new  and  dangerous  „  unti. 
element    of    locomotion,  certainly  not   known  or 
even  thought  of,  when  the  street  was  dedicated  to  public  use. 
and  for  the  purposes  of  public  travel.     I  know  that  the  cur- 
rent of  authority,  what  little  there  isof  adjudication  upon  the 
subject,  is  to  the  contrary  ;  but  in  every  single  case  the  rea- 
soning of  the  opinion,  to  me,  rests  upon  a  laTse  and  danger- 
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ous  foundation.  It  is  that  the  rights  of  the  individual  must 
give  way  to  the  needs  of  the  public,  in  the  use  of  new  dis- 
coveries and  inventions  to  facilitate  travel  and  rapid  transit 
in  the  great  and  growing  cities  of  our  Sand.  But  there  is  no 
public  need  that  can,  in  right,  be  permitted  to  destroy  or 
damage  the  property  of  the  individual  without  compensation. 
The  safety  of  this  government,  and  of  every  community,  rests, 
upon  the  protection  of  the  law  to  the  rights  of  the  individual 
man.  Railroads  and  other  corporations  ought  not,  under 
any  plea  of  the  public  convenience  or  the  public  welfare,  to 
be  permitted  to  practically  destroy  the  dwelling  place  of  the 
humblest  citizen,  or  to  damage  it,  without  compensation ; 
and,  when  such  an  attempt  is  made,  without  any  proposed 
compensation,  and  without  theconsentof  the  owner  of  the 
property,  the  strong  arm  of  equity  ought  to  interpose  to  save 
the  rights  of  the  individual  thus  threatened,  without  refer- 
ence to  the  effect  of  such  action  upon  the  public,  or  its  con- 
venience. The  system  of  propelling  street  cars  by  electricity, 
known  as  the  "  trolley  system,"  burdens  the  street,  in  the  first 
place,  with  a  track  wider,  than  a  wagon  track,  which  is  prac- 
tically taken  out  of  the  street,  away  from  the  use  of  other 
travellers,  and  madethe  "right  of  way"  of  the  street  car 
company.  Poles  are  planted  in  front  of  the  property  of 
abutting  owners,  and  upon  these  are  strung  wires,  charged 
with  a  dangerous,  and  not  entirely  certain,  force,  the  full  na- 
ture of  which  is  known  to  but  a  few,  if  any,  and  the  fuU  con- 
trol  of  which  has, as  yet,  not  been  given  to  man.  It  has  been 
held  by  the  same  authorities  that  consider  a  horse  railroad 
not  to  be  an  additional  servitude  that  a  steam  railway  im- 
poses a  new  fcurden.  The  only  reasons  given  for  the  dis- 
tinction are,  as  said,  in  one  case,  that  the  question  whether 
any  use  of  a  street  was  a  new  servitude  was  one  of  degree, 
and  depended  on  the  manner  in  which  the  streets  were  used  ; 
that  in  the  case  of  steam  power  to  propel  the  cars  there  was 
noise  and  smoke,  the  trains  were  longer  and  heavier,  and  the 
speed  was  greater,  than  in  the  case  of  horse  cars,  and  the  use 
was  practically  inconsistent  with  other  uses  of  the  highwav, 
East  End  St.  R,  Co.  v.  Doyle,  88  Tenn.,  747  ;  and  that  it  has 
been   found  by  actual  experience  that  the  use  of  cars  pro- 

F)elied  by  steam  upon  a  street  practically  destroys  the  street 
or  any  other  means  or  purposes  of  travel.     If  the  question 
to  be  considered,  then,  in  determining  whether  or 
not  the  abutting  landowners  upon  the  street  are   P"P"*t 
entitled   to  compensation,  is  the  degree  that  the   °i1iV/t(."o«- 
proposed  use  may  prevent  the  street  being  used  for  p«uatioB. 
the  ordinary,  legitimate  purposes  of  public -travel, 
certainly  such  a  road  as  this  electric  road  upon  Mack  street 
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does  impose  a  new  servitude,  for  which  the  defendants  are 
entitled  to  compensation  before  the  road  is  laid  ;  for,  under 
the  circumstances  shown,  it  is  a  nuisance,  and  practically  de- 
stroys the  street,  and  with  the  destruction  of  the  street  the 
Property  of  defendants  is  taken.  The  evidence  shows  that 
5tween  the  car  track  and  the  ditch  of  the  street  there  is 
only  from  six  to  eight  feet  in  many  places;  that  the  track  is 
raised  from  four  to  eight  inches  above  the  center  of  the  street ; 
that  it  is  almost  impossible  to  pass  a  car  with  any  vehicle 
without  being  ditched;  travel  has  decreased  on  the  street; 
coal,  wood,  meat,  milk,  and  other  wagons  will  not  go  upon 
the  street ;  the  wires  are  strung  so  low  that  a  load  of  nay  can- 
not pass  under  them.  People  are  denied  access  to  their 
homes  by  teams  and  vehicles,  and  residence  property  has 
greatly  depreciated  since  the  road  has  gone  into  operation. 
The  cars  run  with  greater  speed,  and  therefore  with  greater 
danger,  make  more  noise,  emit  sparks  and  flashes  01  light, 
and  are  more  dangerous,  frightening  horses,  and  even  people. 
Under  such  circumstances,  the  use  of  these  cars  in  this  street, 
in  its  present  condition,  is  a  nuisance  to  the  property  ownere 
on  its  line,  and  to  all  the  public  who  travel  upon  it  by  ordi- 
nary methods.  It  is  said  that  the  city  of  Detroit  can  remedy 
most  of  these  evils  by  grading  and  paving  the  street,  and  that 
the  municipality  can  safely  be  trusted  to  do  this.  But  the 
property  owner  or  traveller  on  this  street  has  no  way  of  com- 
pelling the  city  to  thus  remedy  the  evils  of  which  he  may 
justly  complain,  and  is  not  bound,  in  my  opinion,  to  wait  and 
suffer  without  compensation,  and  without  any  tangible  hope 
of  relief.  It  is  bad  enough,  under  the  exercise  of  the  power 
of  eminent  domain,  to  destroy  or  damage  the  home  of  the 
citizen,  which  he  has  planted  upon  the  spot  where  he  desires 
it  to  stand,  when  he  is  compensated  for  the  pecuniary  sacrifice ; 
but  it  is  a  crime  against  him,  and  a  violation  not  only  of  our 
constitution,  but  of  the  very  essence  of  liberty,  to  damage  or 
destroy  it  without  compensation,  at  the  will  of  municipal  or 
other  corporations.  And,  in  my  opinion,  neither  the  citv 
nor  the  legislature  can  permit  a  private  orpublic  corporation 
to  practically  destroy  an  existing  street  without  the  inter- 
vention of  a  jury  or  commissioners  to  assess  the  damages  to 
the  abutting  owners  by  such  destruction.  The  city  of  De- 
troit has  no  authority  to  allow  a  street  railway  company  to 
obstruct  the  uses  of  a  street.  In  such  a  case  as  the  present, 
the  street  should  have  been  graded  and  paved  before  the 
franchise  was  granted  to  the  complainant. 

This  case,  in  brief,  is  this:  Here  is  a  landowner  upon  a 
resident  lot  abutting  upon  a  street,  in  the  soil  of  which  he 
owns  the  fee,  subject  only  to  a  public  easement  which  he,  by 
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dedication  or  otherwise,  has  granted  foi-  the  ordinary  and 
proper  uses  of  a  street  or  highway.  When  he 
built  his  dwelling  house,  abutting  the  street,  and  ^p"''^"' 
when  he  dedicated  his  land  to  the  public  use,  such  o„a„. 
a  thing  as  an  electric  railway  was  unknown,  not 
only  in  operation,  but  even  in  the  published  thought  of  man. 
But  the  new  discovery  is  made.  Travel  by  the  new  method 
is  more  rapid,  and  therefore  more  convenient  and  useful  to 
the  public,  than  the  old  ways.  And  it  requires  money  to 
operate  such  a  road;  there  must  be  an  aggregation  of  capi- 
tal to  organize  and  run  it.  A  corporation  is  formed,  and 
this  corporation,  asking  only  the  leave  of  the  public,  repre- 
sented by  the  common  council  of  the  city  of  Detroit,  and 
against  the  protest  of  this  resident  landowner  and  his  neigh- 
bors, proceeds  to  lay  its  tracks  in  the  middle  of  this  narrow 
street,  raising  such  track  above  the  level  of  the  street  to  con- 
form more  easily  in  the  future  to  a  proposed  grade,  plant 
their  poles  at  the  edge  of  his  sidewalk  in  front  of  his  resi- 
dence, string  upon  them  wires  from  13  to  18  feet  above  the 
f round,  and  commence  running  the  cars.  He  must  bring 
is  wood,  coal,  hay,  etc.,  upon  some  other  street,  as  near  tc 
his  residence  as  he  can.  He  must  bring  his  milk  and  meat 
home  by  hand.  The  value  of  his  property  is  lessened,  and 
his  home  becomes  undesirable.  He  cannot  sell,  except  at  a 
sacrilice.  In  effect,  his  property  is  taken  from  him  without 
compensation.  When  he  goes  into  court  he  is  informed 
that  he  cannot  prevent  this  corporation  from  thus  damaging 
his  property,  because  the  public  demand,  and  must  have, 
rapid  transit;  that  his  property  cannot  be  protected,  and 
his  rights  as  an  individual  asserted,  against  this  corporation 
because  the  public  are  benefited  at  his  expense.  This  is  to 
me  a  new  doctrine  of  eminent  domain.  Tne  public  need  and 
are  benefited  by  steam  railroads;  the  progress  of  civilization 
would  be  checked  and  the  world  at  astandstill  without  them  ; 
but  they  have  never  been  allowed  to  acquire  private  prop- 
erty except  by  purchase  or  condemnation.  But  here  is  an 
electric  railway  company  permitted  to  take  private  propert^- 
without  consent  or  condemnation,  and  the  landowner  is  pow- 
erless to  prevent  it;  and  it  is  doubtful,  from  the  opinions  of 
some  of  the  learned  judges  who  have  upheld  such  proceed- 
ings, if  he  can  even  seek  relief,  alter  the  road  is  laid  and  oper- 
ating, in  a  court  of  law,  for  the  actual  damages  he  has  suf- 
fered. In  my  opinion,  no  legislative  grant,  or 
municipal  authority,  under  such  grant,  can  thus  de-  *'"'?','''* 

Erive  an  individual  of  his  interest  in  land,  no  matter  ™7"'  " 
ow  urgent  the  wants  of  the  public.     The  need 
of  the  public  cuts  no  figure  when  the  question  of  compen- 
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sation  to  the  landowner  for  the  taking  of  his  property  is 
mooted.  It  can  only  be  considered  when  the  question  of  the 
right  to  take  it  at  all  is  raised.  But  it  is  said  that,  although 
the  fee  is  in  the  abutter,  the  whole  beneficial  use  of  the  land 
lor  the  purposes  of  a  street  is  in  the  public,  and  that  for  those 
purposes  it  does  not  belong  to  the  individual  at  all.  Still  it 
must  be  conceded  that  the  abutter  retains  his  easements  01 
light  and  air  and  access  to  his  premises,  and  also  the  riRht 
■of  the  ordinary  ways  of  travel  upon  the  street  to  and  fn>m 
his  land.  These  are  property  rights,  and  for  the  loss  of  these 
he  is  entitled  to  compensation.  Nor  can  he  be  deprived  of 
his  rights  because  a  court  may  think  the  damage  to  him  is 
but  trifling.  It  is  by  inches  tliat  ells  are  obtained.  In  the 
case  before  us  this  railway  company  may  be  taking  but  a 
pound  of  flesh,  but  in  the  case  of  the  home  owner  it  is  the 
{)Ound  of  flesh  nearest  his  heart.  The  question  whether  or 
not  a  street  railway  constitutes  a  new  burden  was  not  before 
this  court  in  the  case  of  Grand  Rapids  &  I.  R.  Co.  v.  Heisel, 
,^8  Mich.  62,  and  what  was  said  in  that  case  by  Mr.  Justice 
CoOLKV  ought  to  have  no  binding  force,  except,  perhaps, 
from  the  fact  that  it  has  been  acquiesced  in  for  a  long  time  ■ 
by  property  owners  in  this  state.  I  agree  with  Mr.  Justice 
McGrath  that  the  argument  in  favor  of  the  proposition 
there  laid  down  by  Mr.  Justice  CooLEV  is  unsound. 

It  seems  strange  that  the  same  courts  that  hold  that  the 
planting  of  telegraph  or  telephone  poles  in  the  street  impose 
a  new  servitude,  and  that  they  cannot  be  so  planted 
Baitaito  without  the  consent  of  the  owner,  yet  hold  that 
uiHhoBa**'  '■''^  putting  up  of  poles  in  the  same  place  for  an 
iHiiH.  electric  railway  does  not  impose  any  new  burden. 

The  reason  given  is  that  telegraph  and  telephone 
poles  are  not  used  to  facilitate  the  use  of  the  streets  for  travel 
and  transportation, "  whereas  the  poles  and  wires  of  the  rail- 
road company  are  directly  ancillary  to  the  uses  of  the  street 
as  such,  in  that  they  communicate  the  power  bv  which  the 
cars  are  propelled. '  This  distinction  Judge  Dillon  has 
said  "to  be  so  fine  as  to  be  almost  impalpable,"  and  that  "it 
suggests  serious  doubts  whether  both  conclusions  arc  sound 
and  reconcilable."     If  it  were  not  for  the  telegraph  and  tele- 

Ehone,  the  messages  transmitted  by  them  would  have  to  go 
y  mail  or  other  carrier,  and  use  the  highways  more  or  less 
tiierefor,  and  it  needs  but  a  little  further  extension  of  the 
principle  laid  down  in  the  case  of  railway  poles  to  include 
also  telephone  and  telegraph  poles.  Indeed,  the  courts  of 
two  states  have  adopted  such  extension,  and  hold  that  the 
landowner  is  entitled  to  no  compensation  for  the  erectiort  of 
the  latter  poles  in  tiie  street.     Pierce  v.  Drew,  136  Mass.  75, 
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8  Am.  &  Eng.  Corp.  Cas.  83 ;  JuHa  BIdg.  Ass'n  v.  Bell  Tel. 
Co.,  88  Mo.  258.  If  this  principle  is  to  prevail  because  of  the 
needs  of  and  benefit  to  the  public,  our  streets  may  be  filled 
with  street  car  tracks,  preventing  other  methods  of  travel, 
and  poles  may  be  so  thickly  planted  along  our  sidewalks  as 
to  even  exclude  light  and  air  from  our  dwellings,  and  yet  we 
shall  have  no  remedy;  for  if  one  company  may  doanvthing 
of  this  kind  another  may.  The  only  limit  seems  to  be  the 
legislative  or  municipal  will;  the  individual  is  not  a  factor 
in  the  case ;  his  rights  have  no  weight  with  the  law,  although 
he  is  the  one  most  vitally  interested,  if  the  old  idea  of  the 
sacredness  of  his  right  to  his  home  is  not  a  myth  or  a  hum- 
bug. The  argument  may  be  amplified  in  many  ways,  as  it 
has  been,  to  sustain  the  iaea  that  an  electric  railway  does  not 
impose  a  new  burden  upon  the  land;  but  the  fact  remains, 
that  no  landowner  wants  such  a  railway  upon  his  street  in 
front  of  his  home;  that  it  is  a  means  of  travel  not  contem- 
plated when  most  of  our  streets  were  dedicated  :  that  the 
poles  are  unsightly,  and  a  damage  to  the  premises  of  the 
abutter;  that  the  wires  may  and  have  been  tne  means  of  in- 
jury and  death  ;  that  the  cars  are  more  dangerous  than  horse 
cars,  and  more  liable  to  frighten  animals;  that  such  a  road 
depreciates  the  value  o(  land  as  residence  property  upon  the 
line  of  such  road ;  and  that  it  is  a  positive  damage  to  the 
abutting  landowner.  Why,  then,  is  not  his  property  taken 
within  the  meaning  of  the  constitution,  and  taken  without 
compensation?  \Vny  should  his  property  rights  be  disre- 
garded? It  can  only  be  justified,  as  before  said,  upon  the 
plea  that  the  convenience  of  the  public  is  so  paramount  to 
the  rights  of  the  individual  that  the  property  of  the  latter 
must  be  sacrificed  without  recompense  for  the  benefit  of  the 

?ublic.  We  have  heard  this  argument  before, 
t  has  been  more  than  once  made  in  this  court  in  ,Mitt«a- 
favor  of  the  great  lumber  corporations  of  this  state.  rcaieau. 
It  has  been  contended  that  the  lumbering  interests 
of  thi^  state  were  so  extensive,  important,  and  valuable,  and 
so  identified  with  the  interests  of  the  public,  that  the  poor 
farmer,  with  a  small  piece  of  land  upon  a  navigable  stream, 
must  bear  the  servitude  and  burden  of  damage  to  his  land 
by  flooding  of  the  streams  and  running  of  logs,  without  com- 
pensation, because  the  public  would  be  benefited  thereby. 
While  this  argument  has  been  listened  to,  it  has  never  as  yet 
been  accepted  by  this  court  as  sound  doctrine,  and  thus  far 
the  poor  and  weak  have  not  been  denied  the  equal  justice  of 
our  laws.  Witheral  v,  Muskegon  Booming  Co.,  68  Mich.  57, 
58,  21  Am.  &  Eng,  Corp,  Cas.  229.  The  doctrine  contended 
for  is  but  a  new  phase  of  the  old  idea  that  "  the  king  can  do  no 
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wrong.'  It  cannot  prevail  in  a  free  government.  The  indi- 
vidual, in  a  republican  form  of  government,  is  the  one  to  be 
protected  and  guarded,  and  in  his  protection  lies  the  security 
of  liberty  to  the  whole  people.  If  the  need  of  the  public  de- 
mands this  kind  of  a  railway  for  rapid  transit,  then  the  pub- 
lic can  afford  to  pay  for  the  privilege  of  destroying  the  prop- 
erty of  the  individual  citizen.  In  no  other  case  that  I  knowr 
of  has  the  home  of  the  individual  been  permitted  by  the  law 
to  be  damaged  without  recompense,  that  the  public  might 
reap  a  beneht.  If  the  need  of  tne  public  is  such  that  it  must 
have  this  particular  method  of  transit,  that  need  will  furnish 
corporations  with  the  means  to  repay  every  private  citizen 
for  the  loss  and  damage  that  his  property  must  suffer  to  ac- 
commodate such  public  need.  The  plea  that  electric  rail- 
ways  will  not  be  built,  unless  the  property  of  abutters  upon 
the  street  is  permitted  to  be  taken  or  damaged  without  com- 

fiensation,  is  too  puerile  to  be  considered  as  an  argument  in 
avor  of  the  destruction  of  private  rights, 

Elactrio  Stnst  Railwayt— Rightt  of  Abutting  Lot  Own«r»>— S«e  Halsey  v. 
Rapid  Transit  St.  R.  Co.,  (N.  J.)  ante  p.  76,  note  p.  89.  Tagsait  v.  New-  ■ 
port  St.  R.  Co.,  (R.  I.)  43  Am.  &  Eng.  R.  Cas.  208. 


Louisville  &  Nashville  R.  Co. 

{Louisiana  Supreitif  Court,  April  i^,  igpi.) 

Exclutiv«  Juritdlotlon  of  Federal  Courti.^A  legal  or  equitable  right  under 

Slate  laws  may  be  prosecuted  before  state  courts,  and,  when  the  parties  re- 
side in  dirtcrent  states,  before  federal  courts,  subject  to  this  qualiticatiori; 
that,  when  a  right  arises  under  a  law  of  the  United  States.  Congress  may- 
give  the  federal  courts  exclusive  jurisdiction. 

8am«— Enfbrcoment  of  Penalties.— If  an  Act  of  Congress  gives  a  penalty 
to  a  party  aggrieved,  without  specifying  a  remedy  therefor,  it  may  be  en- 
forced in  a  state  court ;  but  if  a  right  is  conferred  by  statute,  or  a  specific 
remedy  is  provided,  or  a  new  power  and  means  of  execution  are  granted, 
(he  right  can  be  enforced  only  in  the  mode  prescribed  by  the  act. 

Same— Enfbrcemsnt  of  Interstate  Commerce  Act— State  Courti — A  party. 
who  seeks  dainajjcs.  alleged  to  have  been  sustained  in  consequence  of  the 
violation  by  a  common  carrier  of  the  interstate  commerce  law,  as  the  act 
provides  for  redress  by  procedure  either  before  the  commission  or  by  suit 
before  the  federal  court,  cannot  bring  suit  before  the  state  court,  which  is 
without  jurisdiction  to  enforce  the  right,  but  is  relegated  exclusively  to  the 
commission  or  the  federal  court ;  otherwise,  the  party  would  have  a  third 
alternative  or  mode  of  redress,  not  contemplated  by  the  act,  by  which  he 
is  restricted  to  one  of  two  remedies. 
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Appeal  from  the  Civil  District  Court,  parish  of  Orleans. 
B.  R.  Foreman,  for  appellant,  _, 

Bayne,  Denegre  &  Bayne,  for  appellee. 

Bermudez,  C.  J. — This  is  an  appeal  from  a  judgment  sus- 
taining a  plea  to  the  jurisdiction  of  a  state  court,  relegating 
the  plaintiff  to  that  of  a  federal  court.  The  action 
arises  under  the  act  of  congress  known  as  the  "  In-  **•••"'**• 
terstate  Commerce  Act,"  and  is  for  the  recovery  of  damages 
for  averred  unlawful  discrimination  by  defendant,  injurious 
to  piaintifl,  for  the  transportation  of  coal  from  another  state, 
for  several  years.  Vide  24  St.  at  Large,  p.  382,  sec.  9.  The 
section  relied  on  is  to  the  effect  "  than  any  person  or  persons 
claiming  to  be  damaged  by  any  common  carrier,  subject  to 
the  provisions  of  this  act  may  either  make  complaint  to  the 
commision  as  hereinafter  provided  for,  or  may  bring  suit  in 
his  or  their  own  behalf  for  the  recovery  of  damages  for 
which  such  common  carrier  may  be  liable  under  the  provis- 
ions of  this  act,  in  any  district  or  circuit  court  of  the  United 
States  of  competent  jurisdiction  ;  but  such  person  or  persons 
shall  not  have  the  right  to  pursue  both  of  said  remedies,  and 
must  in  each  case  elect  which  one  of  the  two  methods  of  pro- 
cedure therein  provided  ior  they  or  he  will  adopt."  After  re* 
ferring  to  the  ruling  of  the  United  States  supreme 
court  m  the  case  ofClaflin,  93  U.  S.  1 36,  1 37,  which  e«1i"«i»« 
is  in  point  on  the  question,  the  district  judge  has  if'I^i',JI," 
well  said  "the  general  rule  is  that,  where  a  par-  to,rt«. 
ticular  remedy  is  provided  for  by  law,  such  remedy 
must  be  sougnt  to  the  exclusion  of  all  others,  in  the  cases  con- 
templated  by  the  statute ;  *  »  *  otherwise,  a  person  claim- 
ing injury,  under  the  act  of  congress,  instead  of  being  com- 
pelled to  elect  which  one  of  the  two  methods  of  procedure 
provided  for  bj'  the  act  he  will  adopt,  would  be  afforded  a 
third  alternative,  not  contemplated  or  provided  for  by  the 
said  act ;  and  this  in  violation  of  its  express  terms,  whereby 
he  is  limited  to  a  choice  between  two  remedies."  The  au- 
thority referred  to  contains  the  following  language ;  "  A  legal 
or  equitable  right  acquired  under  state  laws  may  be  prose- 
cuted in  the  state  courts,  and  also,  ifthe  parties  reside  in  differ- 
ent states,  in  the  federal  courts.  So  rights,  whether  legal  or 
fequitabie,  acouired  under  the  laws  of  the  United  States,  may 
be  prosecuted  in  the  United  States  court,  or  in  the  state  courts 
competent  to  decide  rights  of  the  like  character  and  class, 
subject  to  this  qualification,  that,  where  a  right  arises  under 
a  law  of  the  United  States,  congress  may,  if  it  see  fit,  give  to 
the  federal  courts  exclusive  jurisdiction.  This  jurisdiction 
is  sometimes  exclusive  by  express  enactment,  and  sometimes 
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by  implication.  If  an  act  of  congress  gives  a  penalty  to  a 
party  agf^rieved,  without  specifying  a  remedy  for  its  enforce- 
ment, there  is  no  reason  why  it  should  not  be  enforced,  if 
not  provided  otherwise,  by  some  act  o£  congress,  by  a  proper 
action  in  a  state  court." 

In  the  instant  case,  the  right  asserted  by  the  plaintiff  is 
claimed  under  an  act  of  congress  which  specifies  the  remedy 

for  its  enforcement.  This  circumstance  suffices  to 
Kirtrnaeit  evidence  that  congress  saw  lit  to  give  the  federi^l 
mJnlrcMiri    courts  exclusive  jurisdiction.     The  motive  which 

induced  such  legislation  may  have  been,  and  no 
doubt  is,  to  create  one  entire  and  complete  system,  and  pro- 
vide for  the  necessary  uniform  machinery  to  make  it  effective 
on  an  important  and  vital  subject  of  national  interest.  See 
further,  Suth.  St.  Const,  sec.  399;  Dudley  v.  Mayhew,  3  N. 
Y.o;  the  Moses  Taylor,4\Vall.(LI.  S.),  429;  Martin  f.  Hunter, 
1  Wheat.  (U.  S.),  334;  Ex  Parte  McNiel,  13  \VaIl.(U.  S.),  236. 
The  authorities  referred  to  by  the  appellant  do  not  sustain 
his  position.     Judgment  affirmed. 

Aotion  uncfar  Intontate  Commarce  Act^Ramoval  of  CauM>— Fadara)  Quar 
Hon.— In  Lowry  i/.  Chicago  B.  &  Q.  K.  Co.  (C.  C.  D.  Neb.)  46  Fed.  Kep  83, 
it  was  h(.-ld  that  an  action  against  an  interstate  common  carrier  by  rail  for 
dam:i^(^s  caused  by  unjust  discrimination  in  rates  and  charges  again.st  plain- 
titf  as  ;i  shipper  over  its  road,  and  in  affording  other  shippers  better  facil- 
ities, and  for  unlawfully  demanding  and  receiving  extortionate  rates  from 
plaint  itf,  is  an  action  arising  under  the  interstate  commerce  act,  though  not 
in  express  terms  based  on  that  act.  and.  though  an  action  would  lie  for  the 
same  cause  at  common  law,  is  removable  under  Act  Cong.  March  3.  1887. 
when  the  petition  for  removal  sets  up  defenses  based  on  the  interstate 
commerce  act.  The  plaintiff  may  t>e  content  to  rest  his  case  on  the  com- 
mon-law liability  of  common  carriers,  but  he  cannot  thereby  deprive  the 
defendant,  as  a  carrier  of  interstate  commerce,  of  any  defense  he  has  under 
the  interstate  commerce  act.  A  case  arises  under  a  law  of  the  United 
States,  whenever  that  law  is  the  basis  of  the  right  or  privilege,  or  clairn  or 
protcctiim,  or  defense,  of  the  parly,  in  whole  or  in  part,  by  whom  it  is  set 
up.  It  is  enonijh  that  there  is  a  federal  question  in  the  case,  whether  it  is 
relied  on  by  the  plamtill  or  the  defendant.  On  a  motion  to  remand,  the 
court  will  not  anlici^)ate  the  trial  of  the  case  by  construing  the  act  of  con- 
gress and  determining  the  rights  of  the  parties  thereunder.  It  cannot 
eliminate  the  federal  question  from  a  case  by  a  premature  decision  of  it, 
and  then  remand  the  suit  upon  the  theory  that  it  no  longer  involves  a  federal 
question.-  Cil.nwKi.r.,  J.,  said:  "  It  is  highly  probable  that  in  the  progress 
of  the  case  It  wit]  be  found  that,  as  to  some  of  the  plaintilT's  causes  of  ac- 
tion, the  statute  is  in  some  respects  more  favorable  to  the  plaintiS  than  the 
common  law.  And  the  learned  counsel  for  the  plaintiff  enter  no  disclaimer 
of  their  intention  to  avail  themselves  of  these  statutory  advantages  on  the 
trial  of  the  cause.  But  if  the  plaintiff's  case  was  based,  in  terms,  on  the 
common  law  alone,  that  fact  would  not  affect  the  question  of  removal. 
The  plaintiff  may  be  content  to  rest  his  case  on  the  common-law  liability 
of  common  carriers,  but  he  cannot  thereby  deprive  the  defendant,  as  a  car- 
rier of  interstate  commerce,  of  any  defense  it  has  under  the  act  of  congress. 
which  covers  lhcf.'roiind  of  the  common  law,  and  much  more.     It  isenough 
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thai  ihere  is  a  (edcral  question  in  the  case,  whether  U  is  relied  on  by  the 
plaintiff  or  the  defendant.-  A  case  arises  under  a  law  of  the  United  States 
whenever  that  law  is  the  basis  of  the  right  or  privily,  or  claim  or  protec- 
tion, or  defense,  of  the  party,  in  whole  or  in  part,  by  whom  it  is  set  up. 
Tennessee  v.  Davis,  100  U.  S.  257.    The  motion  to  remand  is  overruled.' 


Commonwealth  of  Kentucky. 

{14/  United  States,  4/.) 

Taxation  of  Foreign  Exprets  Companlea — Regulation  of  Intantate  Conf 
meree, — An  act  of  a  state  legislature  (Act  Ky,  March  2,  1860,  as  amended 
by  Act  of  1866}  regulatinf^  the  agencies  of  foreign  express  companies,  by 
reauiring  the  agents  of  such  companies  to  obtain  a  license  from  tlie  state 
before  they  are  permitted  to  carry  on  business  there,  and  further  requiring 
as  a  preliminary  to  such  license,  that  such  agents  shall  deposit  with  the 
auditor  a  statement  of  the  company's  assets  and  liabilities,  and  satisfy  him 
that  it  has  an  actual  capital  of  at  least  $1 50,000.  and  further  providing  that 
if  any  agent  of  a  foreign  express  company  engages  in  business  without  such 
license  he  shall  be  subject  to  fine,  is  unconstitutional  as  a  regulation  of  in- 
terstate commerce,  in  so  far  as  it  applies  to  a  corporation  of  another  state 
engaged  in  that  business,  although  such  corporation  may  also  transport 
goods  between  points  within  the  state.  Reversing  Crutcher  w.  Gammon- 
wealth,  40  Am.  &  Eng.  R.  Cas.  29. 

Fuller,  C.  J.,  and  Grav,  J.,  dissenting. 

In  Error  to  the  Court  of  Appeals  of  the  State  of  Ken- 
tucky. 

IV.  fV.  MacFarland,  for  plaintiff  in  error, 
/.  P.  Helm,  for  the  Commonwealth. 

Bradley,  J. — This  case  arose  at  Frankfort,  Franklin  county, 
Kj'.,  upon  an  indictment  found  against  Crutcher,  the  plaint- 
iff in  error,  in  the  Franklin  circuit  court,  for  acting 
and  doing  business  as  agent  for  the  United  States  '""  ' 

Express  Company,  alleged  to  be  an  express  company  not  in- 
corporated by  the  laws  of  Kentucky,  but  trading  and  doing 
business  as  a  coranion  carrier  by  express  of  goods,  merchan- 
dise, money,  and  oiher  things  of  value  in  and  through  the 
county  and  state  aforesaid,  without  having  anj'  license  so  to 
do  either  for  himself  or  the  company.  Crutcher,  being  ar- 
rested and  brought  before  the  court,  tendered  a  special  plea 
setting  forth  the  facts  with  regard  to  his  employment  and 
the  business  of  the  company,  and,  among  other  things,  that 
said  company  was  a  joint-stock  company,  incorporated  and 
having  its  principal  office  in  the  city  of  New  York  in  the 
state  of  New  York,  which  plea  was  refused.     He  then  pleaded 
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■■  not  guilty,"  and  the  parties  tiled  an  agreed  statement  of 
facts;  and  by  consent  the  matters  of  law  and  fact  were  sub- 
mitted tu  the  court,  and  the  defendant  was  found  guilty  and 
sentenced  to  pay  a  fine  of  $100  and  the  costs  of  prosecution. 
The  agreed  statement  of  facts  was  as  follows  :  "  It  is  agreed 
that  the  defendant  is  agent  of  the  United  States  Express  Co., 
a  foreign  corporation  doing  the  business  ordinarily  done  by 
express  companies  in  this  country,  of  carrying  goods  and 
freigfit  for  hire,  not  only  from  points  in  this  state  to  other 
points  in  this  state,  but  also  of  carrying  same  character  of 
freight  from  points  within  this  state  to  points  without  this 
state,  in  divers  parts  of  the  United  States,  and  I'/cc  n-rsn. 
And  defendant,  agent  at  Frankfort,  Ky.,  never  obtained  any 
license  to  do  such  business,  nor  did  said  express  company  ob- 
tain any  license  from  the  state  of  Kentucky.  The  propoftion 
of  business  done  by  the  said  company  within  and  without  this 
state  for  the  month  of  November,  1888,  is  shown  by  a  state- 
ment herewith  filed,  marked  '  X,'  and  the  same  proportion  of 
business  withiaand  without  this  state,  approximately,  is  gen- 
erally done  by  said  company."  The  detailed  statement  re- 
ferred to,  marked  "  X,"  snowed  the  total  amount  of  business 
done  by  the  compauy  at  the  Frankfort  office  in  November, 
1S8S,  to  have  been  $226.71,  ^^  which  $56  14,  or  not  quite  one- 
fourth  of  the  whole,  was  business  done  entirely  within  thestate; 
and  the  remainder,  $170.57,  was  done  partly  within  and  partly 
without  the  state :  that  is.  the  goods  were  brought  into  the 
state  from  places  without  the  state,  or  were  carried  from  the 
stale  to  places  without  the  state.  Of  course  the  latter,  or 
largest,  portion  was  comprised  within  the  category  of  inter- 
state commerce.  The  defendant  upon  these  facts  moved  for 
a  new  trial,  which  was  refused,  and  also  for  an  arrest  of  judg- 

fment,  which  was  denied,  and  a  bill  of  exceptions  was  taken, 
he  case  was  then  appealed  to  the  court  of  appeals  of  Ken- 
tucky, and  the  judgment  was  affirmed.  The  ground  taken  for 
reversing  the  jud-^ment  was  that  the  statute  of  Kentucky  urn 
dcr  which  the  indictment  was  found  was  repugnant  to  the 
power  given  to  congress  by  the  constitution  of  the  United 
States  to  regulate  commerce  among  the  several  states. 

The  law  in  question  was  passed  m  i860,  and  is  as  follows  ; 
•■An  act  to  regulate  agencies  of  foreign  express  companies  : 
Section  i.  Be  it  enacted  by  the  general  assembivof  the  com- 
monwealth  of  Kentucky,  that  it  shall  not  be  lawful,  after  the 
first  day  of  May.  i860,  for  any  agent  of  any  express  company, 
not  incorporated  by  the  laws  of  this  commonwealth,  to  set 
up,  establish,  or  carry  on  the  business  of  transportation  in 
this  state,  without  first  obtaining  a  license  from  the  auditor 
of  publicaccounts  to  carry  on  such  business.     Sec.  2.   Before 


byGoogle 


VOL.  46]  TAXATION— INTERSTATE   COMMERCE.  639 

the  auditor  shall  issue  such  license  to  any  agent  o(  any  com- 
pany incorporated  by  any  state  of  the  United  States,  there 
shall  be  filed  in  his  office  a  copy  of  the  charter  of  such  com- 
pany, and  a  statement  made,  under  oath  of  its  president  or 
secretary,  showing  its  assets  and  liabilities,  and  distinctly 
showing  the  amount  of  its  capital  stock,  and  how  the  same 
has  been  paid,  and  of  what  the  assets  of  the  company  consist, 
the  amount  ot  losses  due  and  unpaid  by  said  company,  if  any, 
and  all  other  claims  against  said  company  or  other  indebted- 
ness, due  or  not  due  ;  and  such  statement  shall  show  that  the 
company  is  possessed  of  an  actual  capital  of  at  least  $150,000, 
either  in  cash  or  in  sate  investment,  exclusive  of  stock  notes. 
Upon  the  filing  of  the  statement  above  provided,  and  furnish- 
ing the  auditor  with  satisfactory  evidence  of  such  capital,  it 
shall  be  his  duty  to  issue  license  to  such  agent  or  agents  as 
the  company  may  direct  to  carry  on  the  business  of  express- 
ing or  transportation  in  this  state.  Sec.  3.  Before  the  auditor 
shall  issue  license  to  any  agent  of  any  express  or  transporta- 
tion company  incorporated  by  any  foreign  government,  or 
any  association  or  partnership  acting  under  the  laws  of  any 
foreign  government,  there  shall  be  filed  in  his  office  a  state- 
ment setting  forth  the  act  of  incorporation  or  charter,  or  the 
articles  of  association,  or  by-laws  under  which  they  act,  and 
setting  forth  the  matters  required  by  the  preceding  section 
of  this  act  to  be  specified  ;  and  satisfactory  evidence  shall  be 
furnished  to  the  auditor  that  such  company  has  on. deposit  in 
the  United  States,  or  has  invested  in  the  stock  of  some  one 
or  more  of  the  United  States,  or  in  some  safe  dividend  pay- 
ing stocks  in  the  United  States,  the  sum  of  $150,000,  which 
statement  shall  be  verified  by  the  oath  of  the  president  of 
such  company,  its  general  agent  in  the  United  States,  or  the 
agent  applying  for  such  license ;  and  upon  the  due  filing  ot 
such  statement  and  furnishing  the  auditor  with  satisfactory 
evidence  ot  such  deposit  or  investment,  it  shall  be  his  duty  to 
issue  such  license  to  the  agent  or  agents  applying  for  the  same. 
Sec,  4.  The  statements  required  by  the  foregoing  sections 
shall  be  renewed  in  each  year  thereafter,  either  in  the  months 
of  January  or  July  ;  and  the  auditor,  on  being  satisfied  that 
the  capital  or  deposit,  consisting  of  cash  securities  or  invest- 
ments as  provided  in  this  act,  remain  secure  to  the  amount 
of  $150,000,  shall  renew  such  license."  "  Sec,  8.  Any  person 
who  shall  set  up,  establish,  carry  on,  or  transact  any  business 
for  any  transportation  or  express  company  not  incorporated 
by  the  law  of  this  state,  without  having  obtained  license  as 
by  this  act  required,  or  who  shall  in  any  way  violate  the  pro- 
visions of  this  act,  shall  be  fined  for  every  such 'offense  not 
less  than  one  hundred  nor  more  than  five  nundred  dollars,  at 
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the  discretion  of  a  jury,  to  be  recovered  as  like  6nes  in  other 
ctses.  Sec.  9.  For  any  license  issued  by  the  auditor  under 
this  act,  and  for  each  renewal  thereof,  ne  shall  be  allowed 
the  sum  of  $2,50,  to  be  paid  by  the  agent  or  company  taking 
out  such  license. 

An  amendatory  act  passed  in  1866  raised  the  license  fee  to 
$5,  and  imposed  a  fee  of  $5  for  filing  a  copy  of  charter,  and 

$10  for  filing  an  original  or  annual  statement.  The 
it*iaiDBDf  supreme  court  of  Kentucky,  in  disposing  of  the 
"•rtof  ![•■-  case,  gave  the  following  opinion  (Crutcher  v.  Com- 
urk).  monwcalth  (Ky.),  40  Am.  &  Eng.  R.  Cas.  29):  "  It 

seems  to  us  that  the  case  of  Woodward  v.  Com. 
(Ky.),  35  Am.  &  Eng,  R.  Cas.  498,  in  which  the  statute  ap- 
pears in  full  (decided  by  this  court  at  its  last  term),  deter- 
mines the  question  now  presented.  Counsel  lor  the  appellant 
now  claims  that  the  statute  of  this  state  is  invalid,  as  its  ef- 
fect is  to  regulate  commerce  among  the  several  states.  The 
agent  of  the  express  company  was  fined  for  not  paying  to  the 
auditor  a  fee  of  live  dollars,  or,  rather,  for  failing  to  take  out 
a  license  required  by  the  act  regulating  the  agencies  of  for- 
eign express  companies,  passed  m  March,  i860,  and  amended 
by  the  act  of  1866.  That  the  company  of  which  the  appel- 
lant is  agent  is  a  corporation  created  by  the  laws  of  New 
York,  domg  business  in  this  state  as  a  carrier  of  goods,  wares, 
and  merchandise,  is  conceded  ;  and  that  it  transports  goods, 
etc.,  out  of  the  state  into  other  states,  and  all  other  species 
of  property  usually  incident  to  such  transportation,  is  ad- 
mitted, both  into  the  state  and  out  of  it.  It  appears  that  at 
least  fifty  per  cent,  of  the  business  done  by  this  agent  consists 
in  the  carrying  of  goods  from  the  place  of  his  agency,  Frank- 
fort, to  other  states.  That  the  carrying  and  transportation 
of  goods  from  one  state  to  another  Is  a  branch  of  interstate 
commerce  is  not  controverted,  but  it  is  claimed  that  there  is 
nothing  in  the  legislation  imposing  on  those  who  desire  to  act 
as  the  agents  of  this  foreign  corporation  the  burden  of  pay- 
ing to  the  auditor  the  fee  of  live  dollars  (or  recording  his 
agency,  or,  rather,  for  issuing  him  his  license  to  act  as  such. 
The  statute  was  enacted  for  the  benefit  oi  the  citizens  of  the 
state,  under  which  the  auditor  is  required  to  have  satisfactory 
evidence  of  the  ability  and  solvency  of  the  corporation  to  do 
that  which  it  has  undertaken  to  do  by  virtue  of  its  act  of  in- 
corporation. Those  who  intrust  to  its  custody  the  transpor- 
tation of  their  property  are  entitled  to  some  security  that  its 
undertaking  will  be  performed,  and  we  find  no  law  of  con- 
gress or  any  constitutional  provision  that  would  deny  to  the 
state  the  right  to  impose  such  a  burden  upon  those  who  un- 
dertake the  discharge  of  such  responsible  duties.     There  is 
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no  discrimination  made  between  corporalions  doing  a  like 
business;  and  the  state,  although  the  appellant's  company  is 
a  foreign  corporation,  has  the  same  right  to  license  the  busi- 
ness and  calling  of  this  agent  as  it  would  that  of  the  lawyer 
or  merchant  whose  business  is  confined  to  the  state  alone," 
The  court  then  referred  to  the  cases  of  Smith  v.  Alabama, 
124  U.  S.  465,  33  Am.  &  Eng.  R.  Cas.  425,  and  to  Nashville, 
C.  &  St.  L.  R.  Co.  V.  Alabama,  128  U.  S.  96,  38  Am.  &  Eng. 
R.  Cas.  1,  and  concluded  as  follows;  "  We  cannot  perceive 
how  any  burden  has  been  placed  by  the  state  upon  interstate 
commerce  by  the  provisions  of  the  enactment  in  question, 
and  must  therefore  affirm  the  judgment." 

We  regret  that  we  are  unable  to  concur  with  the  learned 
court  of  appeals  of  Kentucky  in  its  views  on  this  subject. 
The  law  of  Kentucky  which  is  brought  in  question  ^ 
by  the  case  requires  from  the  agent  of  everj-  ex-  t,i„"r«Mi«- 
press  company  not  incorporated  by  the  laws  of^Ken-  iior  of  inur. 
tucky  a  license  from  the  auditor  of  public  accounts  "■'•  ""■ 
before  he  can  carry  on  any  business  for  said  com-  ""**' 
pany  in  the  state.  This  of  course  embraces  interstate  busi- 
ness as  well  as  business  confined  wholly  within  the  state.  It 
is  a  prohibition  against  the  carrying  on  of  such  business  with- 
out a  compliance  with  the  state  law.  And  not  only  is  license 
required  to  be  obtained  by  the  agent,  but  a  statement  must 
be  made  and  filed  in  the  auditor's  office  showing  that  the 
company  is  possessed  of  an  actuai  capital  of  $150,000  either 
in  cash  or  in  safe  investments,  exclusive  of  stock  notes.  If 
the  subject  was  one  which  appertained  to  the  jurisdiction  of 
the  state  legislature,  it  may  be  that  the  requirements  and  con- 
ditions of  doing  business  within  the  state  would  be  promo- 
tive  of  the  public  good.  It  is  clear,  however,  that  it  would 
be  a  regulation  of  interstate  commerce  in  its  application  to 
corporations  or  associations  engaged  in  that  business;  and 
that  is  a  subject  which  belongs  to  the  jurisdiction  of  the  na- 
tional and  not  the  state  legislature.  Congress  would  un- 
doubtedly have  the  right  to  exact  from  associations  of  that 
kind  any  guaranties  it  might  deem  necessary  for  the  public 
security,  and  for  the  faithful  transaction  of  business ;  and  as 
it  is  within  the  province  of  congress  it  is  to  be  presumed  that 
congress  has  done  or  will  do  all  that  is  necessary  and  proper 
in  that  regard.  Besides,  it  is  not  to  be  presumed  that  the 
state  of  its  origin  has  neglected  to  require  from  any  such  cor- 
poration proper  guaranties  as  to  capital  and  other  securities 
necessary  for  the  public  safety.  If  a  partnership  firm  of  in- 
dividuals should  undertake  to  carry  on  the  business  of  inter- 
state commerce  between  Kentucky  and  other  states,  it  would 
not  be  within  the  province  of  the  state  legislature  to  exact 
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conditions  on  which  they  should  carry  on  their  business,  nor 
to  require  them  to  take  out  a  license  therefor.  To  carry  on 
interstate  commerce  is  not  a  franchise  or  a  privilege  granted 
by  the  state  ;  it  is  a  right  which  every  citizen  of  the  United 
States  is  entitled  to  exercise  under  the  constitution  and  laws 
of  the  United  States ;  and  the  accession  of  mere  corporate 
facilities,  as  a  matter  oi  convenience  in  carrying  on  their  bus- 
iness cannot  have  the  effect  of  depriving  them  of  such  right, 
unless  congress  should  see  fit  to  interpose  some  contrary  reg- 
ulation on  the  subject. 

It  has  frequently  been  laid  down  by  this  court  that  the 
power  of  congress  over  interstate  commerce  is  as  absolute 
_  -_  _  as  it  is  over  foreign  commerce.  Would  any  one 
Bn'^«*rria"  pretend  that  a  state  legislature  could  prohibit  a 
icnuia  turn,  foreign  corporation — an  English  or  a  French  trans- 
■•"■•  '•  •*■  portation  company,  for  example— from  coming  into 
"  "*■  Its  borders,  and  landing  goods  and  passengers  at  its 

wharves,  and  soliciting  goods  and  passengers  for  a  return 
voyage,  without  first  obtaining  a  license  from  some  state  of- 
licer,  and  filing  a  sworn  statement  as  to  the  amount  of  its 
capital  stock  paid  in?  And  why  not?  Evidentlv  because 
the  matter  is  not  within  the  provmce  of  state  legisfation,  but 
within  that  of  national  legislation.  Inman  Steam  Ship  Co. 
V.  Tinker,  94  U.  S.  238.  Trie  prerogative,  the  responsibility, 
and  the  duty  of  providing  for  the  security  of  the  citizens  and 
the  people  of  the  United  States  in  relation  to  foreign  cor- 

E orate  bodies  or  foreign  individuals  with  whom  they  may 
ave  relations  ol  foreign  commerce,  belong  to  the  govern- 
ment of  the  United  States,  and  not  to  the  governments  oi  the 
several  states;  and  confidence  in  that  regard  maybe  reposed 
in  the  national  legislature  without  any  anxiety  or  apprehen- 
sion arising  from  the  fact  that  the  subject-matter  is  not  within 
the  province  or  jurisdiction  of  the  state  legislatures.  And  the 
same  thing  is  exactly  as  true  with  regard  to  interstate  com- 
merce as  It  is  with  regard  to  foreign  commerce.  No  differ. 
ence  is  perceivable  between  the  two.'  Telegraph  Co. v.  Texas, 
105  U.  S.  460 ;  Gloucester  Ferry  Co.  7:  Pennsylvania,  114  U. 
S.  196.205,211, 13  Am.&  Eng.  Corp.  Gas.  356;  'Philadelphia  & 
S.  .Steam  Ship  Co.  v.  Pennsylvania,  122  U.  S.  326,  342,  iS  Am. 
i^  El..,-.  Corp.  Cas.  i ;  McCail  v.  California,  1 36  U.  S.  104, 1 10, 45 
Am.  i^  Eng.  R.  Cas.  I  ;  Norfolk  &  W.  R.  Co.  v.  Pennsylvania, 
136  V.  S.  114,  118,  45  Am.  &  Eng.  R.  Cas.  g.  As  was  said  by 
Mr.  Justice  Lamar,  in  the  case  last  cited  :  "  It  is  well  settled 
by  numerous  decisions  of  this  court  that  a  state  cannot,  under 
the  guise  of  a  license  tax,  exclude  from  its  jurisdiction  a  for- 
eign corporation  engaged  in  interstate  commerce,  or  impose 
any  burdens  upon   such  commerce   within  its  limits."     We 
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have  repeatedly  decided  that  a  state  law  is  uncons 
tional  and  void  which  requires  a  party  to  take  out  a  He 
for  carrying  on  interstate  commerce,  no  matter,  how  spet 
the  Dretext  may  be  for  imposing  it.  Pickard  v.  Pull 
S.  Car  Co..  117  U.  S.  34,  24  Am.  &  Eng.  R.  Cas. 
Robbms  v.  Shelby  Taxing  Dist.,  1 20  U.  S.  489,  16  Am.  &  '. 
Corp,  Cas,  i  ;  Leloup  v.  Port  of  Mobile,  127  11.8,640,  21 
&  Eng.  Corp.  Cas.  26;  Asher  v.  Texas,  128  U.  S.  129,  23 
&  Eng.  Corp,  Cas,  69;  Stoutenburgh  v.  Hennick,  129  T 
141  ;  McCall  v.  California,  136  U,  S.  104,  45  Am.  &  Enf 
Cas.  I  ;  Norfolk  &  W.  R.  Co.  v.  Pennsylvania,  136  U.  S. 
45  Am.  &  Eng,  R.  Cas.  g.  As  a  summation  of  the  w 
matter  it  was  aptly  said  by  the  present  chief  justice  in  L 
V.  Michigan,  135  U,  S.  161,  166:  "  VVc  have  repeatedly 
that  no  state  has  the  right  to  lay  a  tax  on  interstate  comm 
in  any  form,  whether  by  way  of  duties  laid  on  the  trans 
tation  of  the  subjects  of  that  commerce,  or  on  the  rect 
derived  from  that  transportation,  or  on  the  occupatioi 
business  of  carrying  it  on,  for  the  reason  that  taxation 
burden  on  that  commerce,  and  amounts  to  a  regulation  1: 
which  belongs  sofely  to  congress." 

We  do  not  think  that  the  difficulty  is  at  all  obviated  by 
fact  that  the  express  company,  as  incidental  to  its  main  1: 
ness  (which  is  to  carry  goods  between  different  f.„tiiii 
states),  does  also  some  local  business  by  carrying  mMpu. 
goods  from  one  point  to  another  within  the  state  '•'■H'l 
of  Kentucky.  This  is  probably  quite  as  much  for  '■■"" 
the  accommodation  of  the  people  of  that  state  as  for  th«i 
vantage  of  the  company.  But  whether  so  or  not,  it  doef 
obviate  the  objection  that  the  regulations  as  to  license 
capita!  stock  are  imposed  as  conditions  on  the  compa 
carrying  on  the  business  of  interstate  commerce,  which 
manifestly  the  principal  object  of  its  organization,  Ti 
regulations  are  clearly  a  burden  and  a  restriction  upon  ■ 
commerce.  Whether  intended  as  such  or  not,  they  opt 
as  such.  But  taxes  or  license  fees,  in  good  faith  imposed 
clusively  on  express  business  carried  on  wholly  within 
state,  would  be  open  to  no  such  objection.  The  case  U 
tirely  different  from  that  of  foreign  corporations  seekin; 
do  a  business  which  does  not  belong  to  tne  regulating  pc 
of  congress.  The  insurance  business,  for  example,  ca 
be  carried  on  in  a  state  by  a  foreign  corpciration  wit!: 
complying  with  all  the  conditions  imposed  by  the  legisk 
of  that  state.  So  with  regard  to  manufacturing  corf 
tions,  and  all  other  corporations  whose  business  is  of  a  ]i 
and  domestic  nature,  wnich  would  include  express  conip: 
whose  business  is  confined  to  points  and  places  wholly  w  1 
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the  State.  The  cases  to  this  effect  are  numerous.  Bank  ol 
Augusta  V.  Earle,  13  Fet.  (U.S.),  519;  Paul  'ti.  Virginia,  8 
Wall.  (U.  S.),  i68;  Liverpool  Ins,  Co.  v.  Massachusetts.  10 
Wall.  (U.  S.),  566:  Cooper  Manufg.  Co.  v.  Ferguson,  113  U. 
S.  727,  8  Am.  h.  Eng.  Corp.  Cas.  178;  Fire  Ass'n  of  Philadei- 
phia  V.  People,  119  U.  S.  no,  15  Am.  &  Eng.  Corp,  Cas.  431. 
But  the  main  argument  in  support  of  the  decision  of  the 
court  of  appeals  is  that  the  act  in  question  is  essentially  a  reg- 
ulation made  in  the  fair  exercise  of  the  police  power 
bmiuum  of  the  state.  But  it  does  not  follow  that  every- 
mreiB'"  thing  which  the  legislature  of  a  state  may  deera 
voiiMrower.  essential  for  the  good  order  of  society  and  the 
well  being  of  its  citizens  can  be  set  up  against  the 
exclusive  power  of  congress  to  regulate  the  operations  of 
foreign  and  interstate  commerce.  We  have  lately  expressly 
decided  in  the  case  of  Leisy  v.  Hardin,  135  U.  S,  loo,  that  a 
state  law  prohibiting  the  safe  of  intoxicating  liquors  is  void 
when  it  comes  in  conflict  with  the  express  or  implied  regula- 
tion of  interstate  commerce  by  congress,  declaring  that  the 
traffic  in  such  liquors  as  articles  of  merchandise  between  the 
states  shall  be  free.  There  are,  undoubtedly,  many  things 
which  in  their  nature  are  so  deleterious  or  injurious  to  the 
lives  and  health  of  the  people  as  to  lose  all  benefit  of  protec- 
tion as  articles  or  things  of  commerce,  or  to  be  able  to  claim 
it  only  in  a  modified  way.  Such  things  are  properly  subject 
to  the  police  power  of  the  state.  Chief  Justice  Marshall, 
in  Brown  v.  Maryland,  12  Wheat.  (U.  S.),  419,  443,  instances 
gunpowder  as  clearly  subject  to  the  exercise  of  the  police 
power  in  regard  to  its  removal  and  the  place  of  its  storage; 
and  he  adds;  "  The  removal  or  destruction  of  infectious  or 
unsound  articles  is,  undoubtedly,  an  exercise  of  that  power, 
and  forms  an  express  exception  to  the  prohibition  we  are  con- 
sidering. Indeed,  the  laws  of  the  United  States  expressly 
sanction  the  health  laws  of  a  state."  Chief  Justice  TasEV, 
in  the  License  Cases,  5  How.  504,  576,  took  the  same  distinc- 
tion when  he  said  :  "  It  has,  indeed,  been  suggested  that,  if  a 
state  deems  the  traffic  in  ardent  spirits  to  be  injurious  to  its 
citizens,  and  calculated  to  introauce  immorality,  vice,  and 
pauperism  into  the  state,  it  may  constitutionally  refuse  to 
permit  its  importation  notwithstanding  ihe  laws  of  congress ; 
and  that  a  slate  may  do  this  upon  the  same  principles  that  it 
may  resist  and  prevent  the  introduction  of  disease,  pestilence, 
ana  pauperism  from  abroad.  But  it  must  be  remembered 
that  disease,  pestilence,  and  pauperism  are  not  subjects  of 
commerce,  although  sometimes  among  its  attendant  evils. 
They  are  not  things  to  be  regulated  and  trafficked  in,  but  to 
be  prevented,  as  far  as  human  foresight  or  human  means  can 
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guard  against  them.  But  spirits  and  distilled  liquors  are 
universally  admitted  to  be  subjects  of  ownership  and  prop- 
erty, and  are  therefore  subjects  of  exchange,  barter,  and 
traffic,  like  any  other  commodity  in  which  a  right  of  property 
exists."  But  while  it  is  only  such  things  as  are  clearly  injuri- 
ous to  the  lives  and  health  of  the  people  that  are  placed  be- 
yond the  protection  of  the  commercial  power  of  congress, 
vet  when  that  power,  or  some  other  exclusive  power  of  the 
federal  government,  is  not  in  question,  the  police  power  of 
the  state  extends  to  almost  Everything  withm  its  borders. — 
to  the  suppression  of  nuisances  ;  to  the  prohibition  of  manu- 
factures deemed  injurious  to  the  public  health  ;  to  the  prohi- 
bition of  intoxicatmg  drinks,  their  manufacture  or  sale;  to 
the  prohibition  of  lotteries,  gambling,  horse  racing,  or  any- 
thing else  that  the  legislature  may  deem  opposed  to  the  pub- 
lie  welfare,  Bartemeyer  v.  Iowa,  18  Wall.  (U.S.),  129;  Bos- 
ton Beer  Co.  v.  Massachusetts,  97  U,  S.  25 ;  Northwestern 
Fertilizing  Co.  v.  Hyde  Park,  Id.  659;  Stone  v.  Mississippi, 
lor  U.  S.  814;  Foster  v.  Kansas,  112  U.  S.  201  ;  Mugler  v. 
Kansas,  123  U.  S.  633,  18  Am.  &  Eng.  Corp,  Cas.  614  ;  Powell 
V.  Pennsylvania,  127  U.  S.  678,  23  Am.  &  Eng.  Corp.  Cas.  18  ; 
Kidd  V.  Pearson.  12S  U.  S.  i,  23  Am.  &  Eng.  Corp.  Cas.  221 ; 
Kimmish  v.  Ball,  129  U.  S.  217.  It  is  also  within  the  un- 
doubted province  of  the  state  legislature  to  make  regulations 
with  regard  to  the  speed  of  railroad  trains  in  the  neighbor- 
hood of  cities  and  towns;  with  regard  to  the  precautions  to 
be  taken  in  the  approach  of  such  trains  to  bridges,  tunnels, 
deep  cuts,  and  sharp  curves;  and,  generally,  with  regard  to 
all  operations  in  which  the  lives  and  health  of  people  may  be 
endangered, — even  though  such  regulations  affect  to  some 
extent  the  operations  of  interstate  commerce.  Such  regula- 
tions are  eminently  local  In  their  character,  and,  in  the  ab- 
sence of  congressional  regulations  over  the  same  subject,  are 
free  from  all  constitutional  objections,  and  unquestionably 
valid. 

In  view  of  the  foregoing  considerations,  and  of  the  well- 
considered  distinctions  that  have  been  drawn  between  those 
things  that  are  and  those  things  that  are  not  within  the  scope 
of  commercial  regulation  and  protection,  it  is  not  difficult  to  ar- 
rive at  a  satisfactory  conclusion  on  the  question  now  pre- 
sented to  us.  The  character  of  police  regulation,  claimed 
for  the  requirements  of  the  statute  in  question,  is  certainly 
not  such  as  to  give  them  a  controlling  force  over  the  regula- 
tions of  interstate  commerce  which  may  have  been  expressly 
or  impliedly  adopted  by  congress,  or  such  as  to  exempt  them 
from  nullity  when  repugnant  to  the  exclusive  power  given 
to  congress  in  relation  to  that  commerce.     This  is  abundantly 
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shown  by  ttie  decisions  to  which  we  have  already  referred, 
which  are  clear  to  the  effect  that  neither  Ucenses  nor  indirect 
taxation  of  any  kind,  nor  any  system  of  state  regulation,  can 
be  imposed  upon  interstate,  any  more  than  uponToreign  com- 
merce ;  and  that  all  acts  of  legislation  producing  any  such 
result  are,  to  that  extent,  unconstitutional  and  void.  And  as, 
in  our  judgment,  the  law  of  Kentucky  now  under  considera- 
tion, as  applied  to  the  case  of  the  plaintiS  in  error,  is  open  to 
this  objection,  it  necessarily  follows  that  the  judgment  of  the 
court  of  appeals  must  be  reversed.  The  judgment  is  reversed 
accordingly,  and  the  c^se  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Fuller,  C.  J.,  and  Gray,  J.,  dissent. 

Brown,  J.,  not  having  been  a  member  of  the  court  when 
the  case  was  argued,  took  no  part  in  the  decision. 

LicanwTaao*  on  For«l(n  Trantportation  CompaniN  u  a  R^ulation  of  In- 
tonUta  Commarc*.— S«e  McCall  v.  California  <U.  S.),  45  Am.  &  Eng.  R. 
Cas.  1.  note  8;  Norlolkfi  Western  R.  Co.  w.  Pennsylvania  (U.  S.),  45 /rf.  9. 


Vermont  Sl  Canada  R.  Co.  et  al. 

V. 

Vermont  Central  R.  Co.  et  al. 

In   re   PETITION   OF   RUTLAND   R.   Co. 
{Vermottt  Supreme  Court,  November,  20,  rSpO.) 

L««M — Paynientof  Rent— Datarrtd  Pajmanta— Intarart. — A  lease  of  arail- 
road  provided  that  the  rent  should  be  paid  monthly  on  the  last  day  of  each 
montn.  The  rent  was  not.  in  fact,  paid  until  a  portion  of  the  month  fol- 
lowing the  one  on  which  it  l^ecame  due  had  elapsed.  Held,  that  interest 
is  chargeable  on  the  deferred  payments,  notwithstanding  a  custom  of  rail- 
road companies  not  to  ascertain  their  balances  for  one  month  until  the 
latter  part  of  the  next  month. 

Tax  on  GroM  Earnings— Interfere nc«  witii  Interttata  Commerce.— A  state 
statute.  (Acts  Vt.  1882.  No.  i,  §$  i,  11,  12.)  imposing  a  tax  on  the  entire 
l^ross  earnings  of  all  railroads  operated  in  the  state,  and  providing  that  if  a 
railroad  be  situated  partly  within,  and  partly  without  the  state,  the  tax 
shall  be  proportionate  to  the  mileage  of  trains  run  within  the  state,  consti- 
tutes an  interference  with  interstate  commerce,  and  is  unconstitutional  and 

Statute  Requiring  Lessee  otRailroad  toPay  Taxet — Deduction  Irom  Rant.- 
A  statute  requiring  the  lessee  of  a  railroad  to  deduct  the  taxes  levied  on 
the  road  of  the  lessor  company,  from  the  rent  payable  under  the  lease,  and 
to  pay  the  same  to  the  state,  is  not  invalid  as  impairing  the  obligation  of 


Same — Tax  upon  Oro»  Earnings  as  Tax  upon  Property  of  Road — Payment 
by  LsMee, — Taxes  assessed  upon  the  gross  earnings  of  a  railroad  are  taxes 
upon  the  property  of  such  road  within  the  provision  of  a  statute  requiring 
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the  lessor  of  a  railroad  and  not  the  lessee  to  pay  such  taxes.  Especially  is 
this  so  where  the  rem  to  be  paid  is  a  certain  proportion  of  the  gross  earn- 
ings, and  the  statute  directs  the  lessee  to  pay  the  tax  and  deduct  it  from 

Paymant  of  Ta»«  undarlnvAll^  Law — Rights  of  Lessor  and  Lessee  aftsr 
Act  has  been  Held  Unconstitutional! — The  lessee  of  a  railroad  paid  the  taxes 
upon  the  gross  receipts  of  the  lessor  com  pajiy  and  deducted  it  from  the  rent 
as  was  provided  by  the  state  tax  law.  the  decisions  of  the  United  States  su- 
preme court  prior  to  the  decision  in  the  case  of  Philadelphia  &  Southern 
S.  S.  Co.  V.  Pennsylvania,  122  U.  S.  326,  18  Am.  &  Eng.  Corp.  Cfc.  i,  up- 
holding such  a  method  of  state  taxation.  That  decision  declared  such  a 
tax  to  be  unconstitutional,  ^eld,  that  the  lessee  of  a  railroad  cannot  be 
compelled  to  make  good  to  the  lessor  the  amount  which  it  paid  as  taxes 
and  deducted  from  the  rent  prior  to  such  decision. 

Same— Notice  by  Lessor  to  Lessee  not  to  Pay  Taxes.— The  treasurer  of  the 
lessor  company  notified  the  lessee  not  to  pay  the  taxes  in  question,  since 
the  lessor  held  that  the  statute  was  invalid.  The  statute  required  the  lessee 
under  heavy  penalties  to  pay  taxes  and  deduct  them  from  the  rent  due. 
The  notice  of  the  treasurer  made  no  offer  to  indemnify  the  lessee  for  re- 
sisting payment  of  the  taxes.  Under  the  decisions  of  the  courts,  as  they 
itood  at  the  time,  the  taxes  were  lawful.  //eW,  that  the  lessor  company 
vas  not  entitled  to  recover  from  the  lessee  the  amount  of  taxes  paid  by  it, 
although  the  statute  imposing  them  was  afterwards  adjudged  to  be  invalid. 

Ross,  J.,  dissenting. 

Appeal  bj-  defendants  from  a  decree  of  the  Franklin  County 
Chancery  Court,  in  favor  of  petitioner  in  an  intervening  peti- 
tion to  compel  the  payment  of  certain  rent  alleged  to  be  due, 
ind  interest  on  deferred  paj-ments. 

The  chancellor  dismissed  the  petition />ro/or»ia.  The  peti- 
tioner appeals. 

The  petitioner  on  December  30,  1870,  by  written  contract, 
hased  its  railroad  for  the  period  of  20  years  from  January  I, 
iJ7l,to  the  trustees  and  managers  of  the  Vermont  Central  and 
Vermont  &  Canada  Railroads,  who  were  acting  as  receivers, 
inder  the  authority  of  the  court  of  chancery.  The  agreement 
■  f»r  the  pavmentof^rent  in  said  contract  of  lease  was  as  follows: 
"Art.  5.  The  parties  of  the  second  part  agree  to  pay  to  the 
jarties  of  the  first  part,  for  the  consideration  herein  mentioned, 
tiree  hundred  and  seventy-si.\  thousand  dollars  ($376,000)  an- 
lually.  payable  in  semi-annual  installments  of  one  hundred 
aid  eighty  thousand  dollars  each,  on  the  20th  days  of  January 
aid  July  in  each  year  hereafter,  during  the  continuance  of 
tiis  contract,  the  first  installment  to  be  payable  on  the  20th 
<hy  of  July,  1871."  As  a  part  of  this  transaction  the  trustees 
aid  managers  gave  to  the  petitioner  an  order  upon  the  Chesh- 
ic  Railroad  Company  as  follows : 

"  Vermont  Central  and  Vermont  &  Canada  Railroad,  Office 
d  President  and  Managers,  St.  Albans,  Vt.,  Jan.  30th,  1871.  E. 
Nurdock,  Jr.,  Esq.,  President  Cheshire  Railroad  Company — 
Bear  Sir :  A  contract  for  operating  and  managing  the  Rutland 
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Railroad,  the  Vermont  Valley  Railroad,  the  Vermont  &  Mass- 
achusetts Railroad,  (between  Brattleboro  and  Grout's  Corner,) 
the  Whitehall  &  Plattsburgh  Railroad,  (Northern  and  South- 
ern Divisions,)  the  Plattsburgh  &  Montreal  Railroad,  the  Ad- 
dison Railroad,  and  the  steamboat  '  Oakes  Ames,'  by  the 
trustees  and  managers  of  the  Vermont  Central  and  Vermont 
&  Canada  Railroads,  having;  been  made  and  entered  into  bj^ 
us  with  the  Rutland  Railroad  Company,  extending  for  a 
leriod  of  twenty  (2o)}earsfrom  the  first  day  of  January,  1871 
I'ou  will  please  to  pay  to  the  order  of  the  Rutland  Railroad 
Company  the  monthly  balances  which  may  be  due  from  your 
company  to  us  in  settlement  of  traffic  accounts,  to  an  amount 
not  exceeding  ten  thousand  (10,000)  dollars  per  month,  during 
the  year  1871,  to  Jan.  ist,  1872.  From  and  after  the  first  day 
of  January,  1872,  you  will  pay  tothe  Rutland  Railroad  Com- 
pany,  or  order,  from  such  balances  due  to  us,  the  sum  of 
twenty  thousand  (20.000)  dollars  per  month,  such  payments  to 
be  made  by  your  company  monthly,  in  the  due  course  of  set- 
tlement between  the  roads  now  in  practice,  subject,  however, 
to  be  revoked  by  us,  when  we  are  ousted  from  possession  of 
said  railroad  ana  property,  under  any  of  the  terms  and  stip- 
ulations contained  in  the  contract  between  us  and  the  Rut- 
land Railroad  Company.  You  will  please  take  the  propei 
receipts  from  the  Rutland  Railroad  Company  for  such  paj- 
ments,  which  will  be  your  vouchers  for  such  amounts  in  set 
tlement  with  us.  Very  truly  yours,  J.  GREGORY  S-MITH,  Pres 
ident.  Trustee,  and  Manager. ' 

"  The  within  order  is  accepted  by  vote  of  the  directors  d 
the  Cheshire  Railroad  Company,  Boston,  Feb.  Sth,  187!. 
E.  MuRDOCK,  Jr..  President.' 

Referring  to  this  order  and  another  upon  the  Vermoit 
Valley  Railroad  Company,  not  now  material  to  be  considered 
the-following  clause  was  inserted  in  the  aforesaid  contract  <f 
lease :  "  Whereas,  the  party  of  the  second  part  has  given  to 
the  party  of  the  first  part  an  order  upon  the  Connecticut  Rive- 
Railroad  Company  for  such  balance  as  may  be  due  to  tte 
party  of  the  second  part  monthly,  from  the  business  passing 
over  the  Vermont  Valley  road,  not  exceeding  thirty  thousanl 
dollars  monthly  on  an  average,  and  has  also  given  an  ordc 
upon  the  Cheshire  Railroad  Company  for  such  balance  3 
may  be  due  to  the  party  of  the  second  part  to  the  amount  rf 
ten  thousand  dollars  per  month  for  the  space  of  two  year;, 
and  afterwards  to  the  amount  of  twenty  thousand  dollars  pc 
month  :  Now,  it  is  agreed  by  the  parties  hereto  that  all  mone- 
received  by  the  parties  of  tne  first  part  on  the  orders  afore- 
said  shall  be  applied,  free  from  any  claim  for  interest,  to  th: 
payment  of  the  rents  for  the  different   roads  herein  specifiet 
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as  the  same  become  due,"  In  reference  to  the  meaning  of 
the  words  "in  due  course  of  settlement  between  the  roads 
now  in  practice,"  the  master  found  :  "  The  Rutland  Railroad 
connects  with  the  Cheshire  Railroad  at  Bellows  Falls,  and, 
with  other  railroads,  they  form  a  line  from  points  westward 
to  Boston,  over  which  business  is  done,  for  which  collections 
are  made,  and  balances  at  stated  times  are  remitted  between 
the  companies.  These  balances,  on  account  of  the  greater 
flow  of  business  eastward,  are  alwajs  largely  against  the 
Cheshire  Railroad  Company  on  this  part  of  trie  line,  and  in  its 
favor  on  the  part  towards  Boston.  By  the  usual  course  of  bus- 
iness a  large  part  of  the  collections  for  this  line  of  roads  is  made 
by  that  terminating  in  Boston.  At  that  time  monthly  bal- 
ances between  that  and  the  next  road  in  the  line  were  struck 
as  soon  as  could  conveniently  be  done  after  the  expiration  of 
each  month,  and  the  amount  paid  over,  and  then  the  balances 
between  that  and  the  next  road  were  struck  and  the  amount 
paid  over,  and  so  on  in  succession  throughout  the  line.  The 
balances  between  the  Cheshire  Railroad  Company  and  the 
operators  of  the  Rutland  Railroad  would  not  be  struck  until 
about  the  25th  of  the  succeeding  month." 

Defendant  Central  Vermont  Railroad  Company  succeeded 
to  the  rights  of  the  trustees,  and  took  the  property  subject  to 
all  the  liabilities  imposed  by  said  contract  of  lease.  Dis- 
putes having  arisen  between  the  parties,  payment  was  stopped 
upon  the  aforesaid  Cheshire  order  until  tne  execution  of  a  liir- 
ther  written  agreement  between  the  petitioner  and  the  Cen- 
tral Vermont  Company  upon  February  25,  1876,  in  modifica- 
tion of  the  contract  of  December  30,  1870.  This  agreement 
was  known  as  the  "  contract  of  modification,"  and  the  Cen- 
tral Vermont  Company  continued  to  possess  the  property 
under  it  down  to  and  at  the  time  of  the  hearing  before  the 
master.  Its  provisions,  so  far  as  material,  were  as  follows; 
"  Whereas,  a  certain  contract  in  writing,  dated  December 
30th,  1870,  was  heretofore  entered  into  by  the  Rutland  Rail- 
road Company,  of  the  first  part,  and  J.  Gregory  Smith,  Jo- 
seph Clark,  Worthington  C.  Smith,  and  Benjamin  P.  Cheney, 
trustees  and  managers  of  the  Vermont  Central  and  Vermont 
&  Canada  Railroads,  of  the  second  part,  which  is  hereby  re- 
ferred to  as  part  hereof;  and  whereas,  said  trustees  and 
managers,  for  the  purpose  of  securing  the  payment  of  the 
rent  provided  by  tne  terms  of  said  contract,  to  be  paid  the 
said  Rutland  Railroad  Company,  drew  their  two  several  or- 
ders in  favor  of  said  Rutland  Railroad  Company,  to-wit,  one 
upon  the  Connecticut  River  Railroad  Company,  and  one 
upon  the  Cheshire  Railroad  Company,  both  dated  January 
30th,  1871,  and  both  accepted  by  the  respective  railroad  com- 
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patiies  upon  which  they  were  drawn,  which  orders  and  ac- 
ceptances are  referred  to  as  part  hereof;  and  whereas,  cer- 
tain controversies  have  arisen  between  said  Rutland  Rail- 
road Company  and  the  Central  Vermont  Railroad  Company, 
successor  in  said  trust,  as  aforesaid,  touching  the  rents  due 
and  to  become  due  to  said  Rutland  Railroad  Company,  un- 
der said  contract  of  December  30th,  1870,  assignment  of 
leases  and  orders  drawn  and  accepted  as  aforesaid,  as  well 
as  in  respect  to  said  Addison  Railroad  and  various  other 
matters :  Now,  for  the  purpose  of  eSectually  settling  and 
terminating  said  controversies  and  all  of  them,  and  every  and 
all  matters  of  dispute,  claim,  or  question  of  every  name,  na- 
ture, or  description,  that  can  or  may  now  exist  between  said 
Rutland  Railroad  Company  and  said  J.  Gregory  Smith  and 
others,  trustees  and  managers,  as  aforesaid,  or  said  trust 
whereof  they  were  trustees  and  managers,  or  the  Central 
Vermont  Railway  Company,  successors  in  said  trust  as  re- 
ceiver and  manager,  and  in  consideration  of  the  settlement 
and  adjustment  01  all  such  disputes  and  controversies,  it  is 
hereby  mutually  covenanted  and  agreed  by  and  between  said 
Rutland  Railroad  Company,  of  the  first  part,  and  said  Cen- 
tral  Vermont  Railroad  Company,  receiver  and  manager,  as 
aforesaid,  and  in  its  capacity  of  receiver  and  manager  only, 
of  the  second  part,  as  follows;  Article  i.  From  after  the 
first  day  of  February,  1875,  the  party  of  the  second  part  here- 
to agrees  to  pay  to  the  party  of  the  first  part  as  rent  for  the 
use,  management,  and  control  of  said  Rutland  and  Addison 
Railroads,  and  the  property  connected  therewith,  or  with 
either,  the  sum  hereinafter  mentioned,  which  shall  be  ascer- 
tained as  follows:  The  gross  earnings  of  the  Vermont  Cen- 
tral, Vermont  &  Canada,  Rutland  &  Addison  Railroads  shall 
be  semi-annually  added  together.  Of  the  aggregate  sum  so 
arrived  ai  there  shall  be  set  apart- thirty-six  and  one-fourth 
per  cent,  thereof  as  the  share  of  said  Rutland  and  Addison 
Railroads  of  said  gross  earnings,  out  of  which  share  the  party 
of  the  second  part  may  retain  seventy-five  per  cent,  as  an 
agreed  proportion  for  the  payment  01  all  expenses  of  opei^ 
ating  said  Rutland  and  Addison  Railroads  and  maintaining 
said  roads,  their  structure  and  equipment,  in  good  order  ana 
condition,  and  keeping  the  same  in  repair,  and  of  all  other 
expenses  incumbent  upon  the  party  of  the  second  part  in  ihe 
operation  of  said  railroads  under  and  as  provided  in  said 
contract  of  December  30th,  1870;  and  said  party  of  the  sec- 
oiid  part  shall  pay  over  to  the  partv  of  the  first  part,  as  here- 
inafter provided,  the  balance,  being  twentv-five  per  cent,  of 
said  thirt3-.six  and  one-fourth  percent:  provided,  however, 
and  said   party  of  the  second  part  hereby  agrees  and  does 
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hereby  guaranty,  that  the  amount  ascertained  as  aforesaid, 
and  payable  to  the  party  of  the  first  part,  shall  amount  to  not 
less  than  the  sum  of  two  hundred  and  fifty  thousand  dollars 
for  each  and  every  year,  commencing  February  1st,  1875.  dur- 
ing  the  continuance  as  modified  hereby.  And  the  party  of 
the  second  part  hereby  covenants,  promises,  and  agrees  to 
and  with  the  party  of  the  first  part  to  pay  said  annual  sum 
of  two  hundred  and  fifty  thousand  dollars,  and,  in  addition 
thereto,  the  sum  of  eight  thousand  dollars  annually,  as  pro- 
vided in  said  contract  of  December  30th,  1870,  for  the  pur- 
pose of  keeping  up  ihe  organization  of  said  Rutland  Railroad 
Company,  and  01  paying  the  incidental  expenses  thereof; 
said  sums  to  be  paid  in  equal  monthly  installments,  and  on 
the  last  day  of  each  month  during  the  time  said  party  of  the 
second  part  shall  hold  and  possess  said  railroads  under  said 
contract,  as  modified  thereby.  And  it  is  hereby  further  un- 
derstood and  agreed  that,  if  in  any  year  said  twenty-five 
per  cent,  of  said  thirty-six  and  one-fourth  per  cent,  gross 
earnings  of  said  Verinont  Central,  Vermont  &  Canada,  Rut- 
land &  Addison  Railroads  shall  exceed  said  sum  of  two  hun- 
dred and  fifty  thousand  dollars,  the  amount  of  such  excess 
shall  be  paid  to  the  party  of  the  first  part  by  the  party  of 
the  second  part  semi-annually,  and  within  thirty  days  from 
and  after  the  first  days  of  January  and  July  of  each  year. 
The  party  of  the  second  part  also  agrees  to  keep  accurate 
accounts  of  said  gross  earnings,  and  the  books  and  vouchers 
pertaining  to  said  accounts  are  to  be  open  to  the  inspection 
and  examination  of  the  president  and  treasuser  of  said  party 
of  the  first  part,  or  either  of  them.  The  foregoing  provisions 
of  this  article  to  be  in  lieu  of  and  to  stand  in  place  of  the 
provisions  of  said  contract  of  December  30th,  1870,  in  rela- 
tion to  the  rents  payable  for  the  use  of  said  Rutland  and  Ad- 
dison Railroads. '  The  modification  further  provided  that 
payments  upon  the  Cheshire  order  should  be  forthwith  re- 
sumed at  the  rate  of  $20,000  per  month.  Previously  to  July, 
1883,  the  rent  had  been  paid  as  follows:  Of  the  $21,500  due 
on  the  last  day  of  each  month,  $1,500  had  been  paid  dir«ctly 
by  the  Central  Vermont  Company,  when  due.  The  remain- 
ing $20,000  had  been  paid  by  tne  Cheshire  Company  upon  the 
order  about  the  25th  of  the  month  after  it  fell  due.  No  claim 
was  made  to  recover  anything  before  July,  1883.  Subse- 
quently to  that  time  the  $20,000  monthly  which  came  by  way 
of  the  Cheshire  Company  continued  to  be  paid  as  before, 
about  the  25th  of  the  month  after  it  fell  due;  and  the  first 
claim  of  the  petitioner  was  for  interest  on  this  $20,000  from 
the  last  day  01  the  month  until  the  time  when  it  was  actually 
paid,  from  month  to  month.     It  did  not  appear  that  the  peti- 
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doner  had  ever  objected  directly  to  the  defendant  as  to  this 
manner  of  procedure.  It  did  appear  that  such  objection  had 
been  made  to  the  Cheshire  Company,  and  that  duplicate  re- 
ceipts  were  taken  by  that  company  from  the  petitioner,  which 
specified  the  date  of  payment,  and  one  of  wnich  was  sent  to 
the  defendant. 

The  second  claim  of  the  petitioner  was  that  since  July, 
1883,  the  monthly  payment  of  $1,500  had  been  withheld  en- 
tirely by  the  defendant.  This  the  defendant  admitted,  but 
claimed  that  it  had  properly  retained  these  sums,  and  paid 
them  to  the  state  as  taxes,  in  virtue  of  the  provisions  of  No.  1, 
Acts  1882,  and  amendments  thereto.  The  following  are  the 
sections  relating  to  this  controversy:  "Section  i.  Funds  for 
the  payment  of  state  expenses  shall  be  raised  by  direct  state 
ta.ves  upon  the  corporate  franchise  or  business  in  this  state 
of  railroad,  insurance,  guaranty,  express,  telegraph,  telephone, 
steamboat,  car,  and  transportation  companies,  savings  banks, 
savings  institutions,  and  trust  companies,  as  provided  in  this 
act,  and  shall  be  payable  in  money  to  the  state  treasurer  for 
the  use  of  the  state."  "  Section  11.  Every  corporation,  per- 
son, or  persons  owning  or  operating  a  railroad  in  this  state, 
whether  as  owner,  lessee,  receiver,  trustee,  or  otherwise, 
shall  pay  a  tax  to  the  state  on  the  entire  gross  earnings  of 
such  railroad,  if  such  railroad  is  situated  wholly  within  the 
state.  If  such  railroad  is  situated  partly  within  and  partlv 
without  the  state  the  tax  shall  be  upon  such  proportion  of 
the  entire  gross  earnings  of  such  railroad  as  the  mileage  of 
trains  run  in  this  state  bears  to  the  mileage  of  all  the  trains 
run  on  the  entire  main  line  of  the  road.  Sec.  12.  The  tax 
upon  such  earnings  shall  be  rated  according  to  the  earnings 
per  mile  qf  road  in  this  state,  and  is  hereby  assessed  at  the 
rate  of  two  per  cent,  on  the  first  two  thousand  dollars  a  mile, 
or  total  earnings  of  less  than  that  sum;  at  the  rate  of  three 
per  cent,  on  the  first  thousand,  or  part  thereof,  above  two 
thousand  dollars  a  mile;  at  the  rate  of  four  per  cent,  on  the 
first  thousand,  or  part  thereof,  above  three  thousand  dollars 
a  mile;  and,  when  the  earnings  exceed  four  thousand  dollars 
a  mile,  at  the  rate  of  five  per  cent,  on  all  earnings  above  that 
sum.  Sec.  13.  Such  tax  shall  be  payable  one-half  semi-an- 
nually in  the  months  of  February  and  August,  and  shall  be 
based  upon  the  gross  earnings  during  the  six  months  termi- 
nating with  the  last  day  of  December  or  June  next  preceding. 
Sec.  14.  When  a  railroad  is  operated  in  this  state  by  a  cor- 
poration, person,  or  persons,  by  virtue  of  a  lease  or  other 
contract,  the  aforesaid  tax  shall  be  paid  by  the  lessee  of  such 
railroad  or  holder  of  such  contract,  as  the  case  may  be;  and 
the  said  tax  shall  be  charged  against  and  deducted  from  any 
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payments  due,  or  to  become  due,  the  lessor  of  such  railroad, 
or  person,  persons,  or  corporation  granting  such  contract,  as 
the  case  may  be,  on  account  of  such  lease  or  contract;  unless 
in  the  provisions  of  such  lease  or  contract  it  is  stipulated 
otherwise."  The  master  found  that,  in  accordance  with  the 
foregoing  act,  the  defendant  had  actually  paid  to  the  state 
as  taxes  the  greater  part  of  the  sums  so  retained ;  further,  that 
the  gross  earnings  upon  which  these  taxes  were  assessed 
largely  "  accrued  from  transportation  of  persons  and  prop- 
erty between  other  states  and  countries  through  this  state, 
and  between  this  state  and  other  states  and  countries."  The 
first  payment  of  taxes  was  due  in  August,  1883,  for  the  half 
year  ending  June  30th.  It  was  paid  about  August  30th  by 
the  defendant,  who  notified  the  petitioner  of  tne  payment 
September  12th,  inquiring  at  the  same  time  how  it  should  be 
settled.  Thereupon  the  treasurer  of  the  petitioner  addressed 
to  the  defendant  the  following  letter,  dated  September  19, 
1883:  "Dear  Sir:  Yours  of  Sept,  12  was  received  in  due  sea- 
son, and  contents  carefully  considered,  and,  after  consulta- 
tion with  the  attorneys  of  this  corporation,  I  will  say,  in  re- 
ply, the  Rutland  R.  K.  Co,  claims  that  the  tax  referred  to  in 
your  favor  of  the  12th  inst.  to  be  invalid  against  said  com- 
pany, and  that  this  company  is  entitled  to  its  rent  in  full  as 
stipulated  in  its  lease.  Accordingly  we  demand  payment  of 
the  same  in  full,  without  deduction  on  account  of  said  tax, 
we  leaving  the  matter  to  stand  as  before,  in  order  to  preserve 
our  legal  rights  in  the  premises  unprejudiced.  Of  course  the 
matter  of  settlement  and  litigation  of  the  question  involved 
will  go  on  with  amicable  spirit,  and  without  misunderstand- 
ing.    Yours,  very  respectfully,  John  A.  Mead,  Treasurer." 

C.  A.  Prouiy  and  Stewart  &  IVilds,  for  petitioner. 

B.  F.  Fifield,  E.  J.  Phelps,  Albert  Cross,  and  L.  H.  Thompson, 
for  defendants. 

Powers.  J. — Two  questions  have  been  argued  before  us: 

(1)  Whether  the  monthly  payments  of  rent  due  under  the 
modified  lease  draw  interest  from  the  last  day  of 

the  month  on  which  it  is  claimed  they  mature, "and   ^,■7^!"'"" 

(2)  whether  the  petitionee  is  liable  to  the  petitioner 

for  the  unpaid  rents  withheld  to  meet  the  taxes  assessed  upon 
the  gross  earnings  of  the  Rutland  road. 

By  the  terms  of  the  original  lease  of  the  Rutland  and  Ad- 
dison Railroads,  made  in  1870,  the  rent  was  payable  semi-an- 
nually on  the  20lh  days  of  January  and  July  in  each 
year.     As  part  of  the  arrangement  between  the   a"^/)*'""**" 
parties,  and  as  security  for  the  payment  of  the  stip- 
ulated  rent,  the  trustees  and   managers  of  the  Central  and 
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Canada  roads  gave  to  the  Rutland  an  order  upon  the  Chesh- 
ire road  to  pay  to  the  Rutland,  for  the  year  1871,  a  sum  not 
exceeding  $10,000  per  month  from  the  balances  due  in  traffic 
accounts;  and  alter  that  year  the  sum  of  $zo,ooo  per  month 
Irom  the  same  source  ;  "  such  payments  to  be  made  monthlr, 
in  the  due  course  of  settlements  between  the  roads  now  in 
practice."  The  due  course  of  settlement  then  in  practice  be- 
tween the  Cheshire  and  Central  and  Canada  roads  was  tor 
the  several  roads  constituting  the  line  terminating  in  Boston 
to  adjust  and  pay  the  monthly  balances,  as  soon  as  practica. 
ble.  at  the  end  of^each  month's  business.  Under  this  practice 
tlie  balance  due  from  the  Cheshire  to  the  Canada  and  Central 
would  not  be  struck  until  about  the  2Sth  of  the  succeeding 
month.  A  clause  in  the  original  lease,  after  reciting  the  giv- 
ing; of  the  order  aforesaid  upon  the  Cheshire,  provided  that 
all  moneys  received  by  the  Rutland  upon  such  order  should 
be  applied  to  the  payment  of  rent  due  under  the  lease,  free 
Irom  any  claim  tor  interest.  As  the  contract  then  stood  be- 
tween the  parties  to  the  lease,  it  is  clear  that  the  clause  pro- 
viding that  the  sums  paid  monthly  by  the  Cheshire,  which 
the  Rutland  was  to  apply  to  the  payment  of  its  rent,  free 
from  all  claim  for  interest,  was  inserted  for  the  benefit  ol  the 
Rutland.  The  rent  was  only  payable  semi-annually  ;  the  bal- 
ances due  under  the  Cheshire  order  were  to  be  received  by 
the  Rutland  monthly ;  the  balances  were  to  be  applied  in  pav- 
ment  of  rent.  Thus,  in  fact,  a  considerable  part  of  each  half- 
year's  rent  would  be  received  by  the  Rutland  before  s^uch 
half-year's  rent  was  due.  Nobody  could  thus  be  chargeable 
with  interest  except  the  Rutland^  by  reason  of  the  advance 
payment  of  its  rent.  On  February  25,  1876,  the  original  lease 
m  force  between  the  parties  was  in  certain  respects  modified. 
The  rent,  which,  under  the  original  contract,  was  payable 
semi-annually,  was  made  payabfe  in  equal  monthly  install- 
ments, and  on  the  last  daj'  of  each  month.  The  oasis  for 
ascertaining  the  amount  of  rent  payable  was  fixed,  and  the 
Cheshire  order  was  by  the  modified  contract  to  "stand  as  a 
continuing  securitv  for  the  payment  of  the  rents  herein  stip- 
ulated to  be  paid.''  A  clause  in  the  modified  contract  also 
provided,  in  substance,  that  the  Cheshire  order  should  be  paid 
practically  as  it  had  been  under  the  original  lease,  and  in  fact 
the  balances  under  it  have  been  paid  to  the  Rutland  about 
the  25th  of  the  month  following  the  month  in  which  such 
balances  were  earned.  The  petitioner  now  seeks  to  recover 
interest  upon  these  deferred  pavraents. 

As  already  seen,  the  rent  und^er  the  modified  contract  was 
payable  monthly  and  on  the  last  day  of  the  month.  A  day 
certain  was  fixed   for  its  payment.     If   not  paid  when  due,  it 
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is  clear  that  interest  would  be  chargeable  upon  it  until  it  was 
paid.  The  Cheshire  order  was  not  accepted  as  a 
payment  of  rent,  but  as  collateral  security  for  its  J"!"*^'"' 
payment.  The  lessees  owed  the  month's  rent  on  „*,^H,f  *^' 
the  last  day  of  each  successive  month  without  re-  n»u 
gard  to  the  fact  that  anything  was,  or  was  to  be,  real- 
ized from  the  "  continuing  security  "  afforded  by  the  Chesh- 
ire order.  Under  the  original  contract,  the  Rutland,  by 
way  of  the  Cheshire  order,  received  its  rent  before  it  was 
due,  and  had  the  right  to  apply  the  amount  so  received  with- 
out accounting  for  interest.  Under  the  modified  contract 
the  rent  has  not  been  paid  when  due,  and  no  clause  in  the 
modihed  contract  says  anything  respecting  interest  upon 
payments  made  under  said  order,  or  otherwise.  The  clause 
jti  the  original  contract  providing  for  the  application  of  the 
proceeds  of  the  Cheshire  order  to  the  payment  of  rent,  free 
from  any  claim  for  interest,  related  to  the  advance  payments 
which  the  Rutland  then  received.  Under  the  modified  con- 
tract, the  clause  which  was  inserted  in  the  original  contract 
for  the  purpose  of  protecting  the  Rutland  from  a  liability 
cannot  now  be  used  to  protect  the  other  contracting  party 
from  alike  liability;  but,  the  modified  contract  making  no 
reference  to  it  at  all,  the  clause  has  ceased  to  be  operative 
for  any  purpose,  and  the  basis  upon  which  the  rent  is  paya- 
ble has  been  so  changed  as  to  make  it  inapplicable.  The  pe- 
titioner is  entitled,  therefore,  to  interest,  upon  the  deferred 
payments  of  monthly  rent  from  the  last  day  of  each  month 
when  such  payments  respectively  matured. 

The  defendants  have  retained  a  considerable  sum  from  the 
rents  payable  to  the  Rutland,  and  paid  the  same  to  the  state 
as  taxes  assessed  under  the  acts  of   1882  and   1884  ^^^  ^^  ^^^ 
upon  the  gross  earnings  of  the  Rutland  road  while  iiig(4(rii«d 
in  defendants'  possession.     The  Rutland  Company   froBiitar- 
contends  that  the  state  law  referred  to,  so  far  as  it  ■t»«««oB- 
seeks  to  impose  a  tax  upon  the  earnings  derived  "^JJ*  "' 
from  interstate  commerce,  (and  a  very  large  pro- 
poration  of  the  earnings  referred  to  were  of  this  character.^ 
IS  unconstitutional,  and  that  the  defendants  were  not  justified 
in  paying  the  taxes  assessed  upon  them.     That  all  transpor- 
tation of  freights  and  persons  from  points  without  to  points 
within  the  state,  or  from  points  within  to  points  without  the 
state,  as  well  as  from  points  without  through  the  state  to 
points  without,  is  commerce  between  the  states,  is  abundantly 
settled  both  upon  principle  and  upon  authority.     Fargo  v. 
Stevens,  121  U.  S.  230.  31  Am.  &  Eng.  R.  Cas.  452.     All  agree 
that  interstate  commerce  is  not  the  subject  of  state  regula- 
tion, and  the  cases  are  uniform  in  holding  that  a  tax   upon 
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such  commerce  is  a  regulation,  within  the  inhibition  of  the 
federal  constitution.  I-argo  v.  Stevens,  supra;  Philadelphia 
A  S.  Steam-Ship  Co.  '.:  Pennsylvania,  122  U.  S.  326,  18  Am.& 
Eng.  Corp.  Cas.  i,  and  cases  there  cited.  All  agree  that  the 
decisions  ot  the  highest  federal  court  are  binding  upon  this 
court  when  federal  questions  are  involved,  and  that  the  only 
inquiry  open  to  us,  touching  the  validity  of  the  tax  now  in 
question,  so  far  as  it  lavs  hand  upon  the  earnings  derived  from 
interstate  commerce,  is,  what  is  the  declared  doctrine  of  the 
United  States  supreme  court  upon  the  subject  ?  That  the 
course  of  decision  in  that  court  upon  this  and  analogous  sub- 
jects has  not  been  entirely  uniform  the  diligence  of  counsel 
in  this  case  has  fully  demonstrated  :  but  the  case  last  ^bovc 
cited  is  the  latest  decision  of  that  court  which  has  come  to 
our  attention,  and  so,  for  the  purposes  of  this  case,  that  de- 
cision must  be  accepted  as  the  supreme  law  of  the  land.  For- 
tunately the  facts  of  that  case  were  quite  like  those  of  the  case 
at  bar.  There,  as  here,  the  state  of  Pennsylvania  had  levied 
upon  the  gross  receipts  of  a  corporation  cnartered  by  itself, 
and  there,  as  here,  such  receipts  were  the  product  of  inter- 
.state  commerce.  The  court  reviews  the  authorities,  and, 
through  Mr.  Justice  Bradlev,  held  that  the  Pennsylvania 
law  was  unconstitutional.  It  would  serve  no  useful  end  to 
trace  the  line  of  reasoning  adopted  in  this  case,  nor  to  attempt 
a  reconciliation  of  this  decision  with  earlier  ones  of  the  same 
court,  claimed  to  be  variant  from  it.  We,  as  judges  of  a  state 
court,  are  bound  by  the  very  language  of  the  federal  consti- 
tution to  accept  the  construction  o(  any  part  of  that  constitu- 
tion made  by  the  supreme  court ;  and  in  this  case  the  reason- 
ing of  that  court  seems  to  us  to  be  entirely  unanswerable. 
We  hold,  therefore,  that  our  corporation  tax  law,  so  far  as  it 
seeks  to  tax  the  earnings  derived  from  interstate  commerce, 
is  unconstitutional,  as  it  interferes  with  the  commerce,  the 
regulation  of  which  is  within  the  exclusive  control  of  con- 
gress. 

It  is  further  contended  that  our  law  also  violates  another 
clause  of  the  federal  constitution,  in  that  it  impairs  the  obli- 
gation of  the  contract  subsisting  between  the  parties 
st«tii(Hta  respecting  the  payment  of  rent,  by  requiring  the 
pm)n»t  sr  lessee  to  pay  the  tax  and  deduct  the  same  from  the 
»"ara»ti-  stipulated  rent,  and  the  case  of  Murray  v.  Charles- 
tiUaaai.  ton,  96  U,  S.  432,  is  relied  upon  as  supporting  this 
contention.  It  is  quite  true  that  some  of  the  lan- 
guage of  Justice  Strong  in  the  opinion  in  that  case  gives 
some  color  to  the  contention  now  made;  but  this  language  is 
to  be  construed  with  reference  to  the  case  then  in  hand.  In 
that  case  the  city  of  Charleston  was  owing  a  non-resident 
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creditor  a  debt  bearing  interest.  Under  a  law  of  the  state, 
the  city  passed  an  ordinance  directing  its  officers  to  deduct 
from  tne  interest  payable  upon  the  debt  a  certain  sum  as  a 
tax  upon  the  debt.  The  question  was,  could  the  city  do  this? 
And  the  court  held  that  it  could  not,  as  it  thereby  would  im- 
pair the  obligation  of  a  contract.  It  is  to  be  noticed  that  the 
city  had  no  right  to  tax  the  creditor  at  all.  He  was  a  non-resi- 
dent, and  the  debt  had  its  situs  in  the  place  of  his  domicile,  and 
not  in  Charleston.  If  the  creditor  had  residence  in  Charles- 
ton, and  thus  had  been  within  the  jurisdiction  for  purposes 
of  taxation,  there  could  be  no  doubt  that  the  city  could  have 
properl}'  taxed  hira  upon  indebtedness.  The  only  question 
which  could  then  arise  would  be  as  to  the  propriety  of  the 
method  adopted  for  the  collection  of  the  tax.  But  in  the 
case  at  bar  both  the  Rutland  and  the  Central  and  the  rent 
due  from  the  Central  to  the  Rutland  are  proper  subjects- 
matter  for  taxation,  under  our  law.  The  case,  then,  is  clearly 
disting^uishable  in  its  facts  from  Murray  v.  Charleston,  and 
we  think  the  method  prescribed  for  the  collection  of  the  tax 
is  no  impairment  of  the  contract  to  pay  the  Ten},  due  under 
the  lease.  In  Osborn  v.  Nicholson,  13  Wall.  (U.  S.),654,  the 
court  says  :  "  All  contracts  are  inherently  subject  to  the  para- 
mount power  of  the  sovereign,  and  the  exercise  of  that  power 
is  never  understood  to  involve  their  violation,  and  it  is  not 
within  that  provision  of  the  national  constitution,  which  for- 
bids a  state  to  pass  laws  impairing  their  obligation.  The 
power  acts  upon  the  property  which  is  the  subject  of  the 
contract,  and  not  upon  the  contract  itself."  To  the  same  ef- 
fect, see  West  River  Bridge  Co.  v.  Dix,  6  How.  (U.  S.),  532. 
When,  therefore,  the  parties  made  the  lease  whereby  the 
Central  undertook  to  pay  a  stipulated  rent  to  the  Rutland, 
both  made  their  contract  with  notice  of,  and  in  subordination 
to,  the  right  of  the  state  to  exact  from  the  fruits  of  their  con- 
tract by  way  of  taxation  such  sum  as  it  might  properly  col- 
lect for  public  purposes.  Having,  then,  the  ri^ht  to  levy  the 
tax,  the  method  to  be  adopted  tor  its  collection  is  purely  a 
question  of  legislative  discretion,  with  which  the  court  has 
no  power  to  interfere  so  long  as  no  legal  or  constitutional 
rights  are  disturbed.  The  whole  power  of  taxation,  under 
our  system  of  government,  is  lodged  in  the  legislature,  sub- 
ject only  to  constitutional  limitations.  What  subjects-matter 
shall  be  selected,  what  amounts  shall  be  assessed,  and  the 
methods  of  assessment  and  collection  of  taxes,  are  solely 
questions  for  the  legislature  to  determine.  If  in  any  respect 
the  constitutional  rights  of  the  taxpayer  are  involved,  he  has 
his  remedy,  but  beyond  this  the  legislative  power  cannot  be 
questioned.  In  this  case  the  law  itself  made  the  assessment. 
46  A.  &  E.  R.  Cas.— 4* 
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This  has  been  held  to  be  no  impairment  of  the  taxpayer's 
rights.  Dollar  Sav.  Bank  v.  U.  S.,  19  Wall.{U.  S.)  227.  We 
have  a  statute  by  which  a  collector  may  collect  a  tax  by  the 
trustee  process.  In  the  case  of  non-residents  taxes  assessed 
upon  national  bank  shares  of  stock  are  paid  by  the  cashier, 
and  deducted  from  the  dividends  declared  upon  such  shares. 
The  same  method  is  adopted  in  the  case  of  other  corpora- 
tions.  In  the  case  of  St.  Albans  v.  National  Car  Co.,  57  Vt. 
68,  II  Am.  &  Eng.  Corp.  Gas.  648,  our  statute  (R.  L.  §  284) 
providing  that  taxes  assessed  upon  the  stock  of  non-resident 
stockholders  in  a  corporation  shall  be  paid  by  the  corpora- 
tion, and  the  corporation  shall  have  a  lien  upon  the  stock 
and  its  dividends  as  security,  and  may  deduct  the  taxes  paid 
from  dividends  declared,  is  held  constitutional.  Taxes  must 
necessarily  be  collected  by  summary  methods,  and  we  see  no 
reason  why  the  legislature  could  not  direct  the  Central  to  re- 
tain and  pay  over  to  the  state  from  funds  in  its  hands  belong- 
ing to  the  Rutland  all  taxes  which  might  be  assessed  against 
the  Rutland.  The  contract  to  pay  rent  is  not  impaired  be- 
cause it  was  made  subject  to  just  that  kind  of  impairment, 
and  so  the  Rutland  gets  all  under  it  that  it  can  legally  claim. 
We  hold,  therefore,  that  section  14  of  our  corporation  tax  law 
is  not  uncunstitutionalf  in  respect  to  the  method  prescribed 
for  the  collection  of  taxes  assessed  upon  the  earnings  of  rail- 
roads operated  by  lessees.  But  it  by  no  means  follows,  be- 
cause the  defendant  has  paid  to  the  state  taxes  under  a  law 
afterwards  held  to  be  void,  by  withholding  the  amount  thereof 
from  the  rent,  that  the  Rutland  can  now  claim  the  balance  of 
its  rent  unpaid  for  this  reason. 

Down  to  May  27,  1887,  the  date  on  which  the  decision  of 
the  court  in  122  U.  S.,  18  Am.  &  Eng.  Corp.  Cas.,  above  cited, 
was  promulgated,  the  doctrine  of  the  cases  decided 
"***"'"*■  by  the  supreme  court  upheld  the  constitutionality 
^'"tarpn-  <*'  ^^e  taxation  in  question.  State  Tax  on  Railway 
uiioi.  Gross  Receipts,  isvVall.  (U,  S,)284;  Minot  ;■.  Phila- 

delphia \V.&  B.R.  Co.,  18  Wall.  206;  andthenumer- 
ous  cases  cited  in  the  defendants'  brief.  Accordingly  all  pav- 
ments  theretofore  made  were,  so  far  as  the  validity  of  the  tax 
was  involved,  payments  made  in  obedience  to  law.  It  is  an 
elementary  prmciple  that  a  contract  valid  under  an  existing 
law,  and  payments  made  upon  it,  will  not  be  invalidated  by 
subsequent  legislation  or  subsequent  judicial  interpretation 
of  the  la\y.  The  decision  of  a  court  of  competent  jurisdiction 
upholding  the  validity  of  an  existing  law  validates  everything 
done  under  it.  so  longassuch  adjudication  remains  unchangea 
Gelpcke  r.  City  of  Dubuque,  r  Wall.  (U.  S.)  175;  Haver! 
meyer  r.  [owaCity,  3  Wall.  (U.  S.)  394;  Cass  Co.  i'.  Johnston 
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95  U.  S.  360;  Douglas  v.  Pike  Co.,  101  U.  S.  679;  Ohio  L. 
Ins.  &  Trust  Co.  v.  Debolt,  16  Ho*.  (U.  S.)  432;  Township 
of  Pine  Grove  v.  Talcott,  19  Wall.  (U.  S.)  677.  As  said  in 
Gelpcke  v.  Dubuque,  i  Wall.  (U.  S.)  175  :  "The  sound  and 
true  rule  is  that,  ifthe  contract  when  made  was  valid  by  the 
laws  of  the  state  as  then  expounded  by  all  departments  of 
the  government,  and  administered  in  its  courts  of  justice,  its 
validity  and  obligation  cannot  be  impaired  by  any  subsequent 
action  of  the  legislature,  or  decision  of  its  courts,  altering 
the  construction  of  the  law.  The  same  principle  applies 
where  there  is  a  change  of  judicial  decision  as  to  the  consti- 
tutional power  of  the  legislature  to  enact  the  law."  Affirmed 
in  Havermeyer  v.  Iowa  City,  3  Wall.  {U.  S.)  294.  And  in 
Douglas  z:  Pike  Co.,  101  U,  S.  677 :  "  The  true  rule  is  to  give 
a  change  of  judicial  construction  in  respect  to  a  statute  the 
same  effect  in  its  operation  on  contracts  and  existing  con- 
tract rights  that  would  be  given  to  a  legislative  amendment; 
that  is  to  say,  make  it  prospective,  but  not  retroactive.  After 
a  statute  has  been  settled  by  judicial  construction  the  construc- 
tion becomes,  so  far  as  contract  rights  acquired  ifnder  it  are 
concerned,  as  much  a  part  of  the  statute  as  the  text  itself,  and 
a  change  of  decision  is  to  all  intents  and  purposes  the  same 
in  its  effect  on  contracts  as  an  amendment  of  the  law  by 
means  of  a  legislative  enactment."  And  in  Lyon  v.  Rich- 
mond, 2  Johns.  Ch.{N.  Y.)  51 :  "  Every  man  is  to  be  charged 
at  his  peril  with  a  knowledge  of  the  law.  There  is  no  otTier 
principle  which  is  safe  and  practicable  in  the  common  inter- 
course  of  mankind;  and  to  permit  a  subsequent  judicial  de- 
cision in  any  one  given  case,  on  a  point  of  law,  to  open  or  an- 
nul everything  that  has  been  done  in  other  cases  of  a  like 
kind,  for  years  before,  under  a  different  understanding  of  the 
law,  would  lead  to  the  most  mischievous  consequences.  For- 
tunately for  the  peace  and  happiness  of  society  there  is  no 
such  pernicious  precedent  to  be  found.  This  case,  therefore, 
is  to  be  decided  according  to  the  existing  state  of  things 
when  the  settlement  in  question  took  place."  Suppose  this 
'  court  should  hold  to-day  that  our  tax  law  is  valid,  and  a  year 
hence  should  reverse  its  decision,  and  hold  it  invalid  ;  would 
it  be  seriously  claimed  that  rights  gained  and  liabilities  as- 
sumed meantime  would  be  upset  ?  No  such  rule  of  law  could 
be  tolerated  for  a  moment.  The  supreme  couit  of  the  United 
States  is  the  supreme  arbiter  when  a  federal  question  is  in- 
volved. Down  to  1887  that  court  had  ruled  the  federal  ques- 
tion now  under  consideration  in  a  way  that  upheld  the  legis- 
lation in  question.  Its  decisions  then  promulgated  were  the 
supreme  law  of  the  land,  absolutely  binding  upon  both  parties 
to  this  cause ;  hence  all  payment  of  taxes  made  under  our 
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law,  which  down  to  that  time  must  be  treated  as  valid  for 
present  purposes,  were  made  in  strict  conformity  to  law. 
The  subsequent  change  in  the  decisions  of  the  United  States 
supreme  court  is  only  operative  prospectively,  and  all  acts 
done  in  obedience  to  the  former  decisions  are  valid  and  can- 
not be  disturbed. 

Again,  the  taxes  in  question  were  taxes  which,  as  between 
these  parties  it  was  the  duty  of  the  Rutland  Company  to  pay. 

Under  the  original,  as  well  as  the  modified,  lease 
-r»rt°""  no  provision  for  the  payment  of  taxes  was  made. 
k«ia4u  t»j.  The  lease  being  silent,  the  duty  to  pay  under  the 

common  law,  rested  upon  the  lessor.  Tayl.  Landl. 
&  Ten.  §§  341,  395.  Moreover,  the  precise  question  arose  be- 
tween these  parties  and  was  decided  by  this  court  at  the  Jan- 
uary term,  1878,  in  Rutland  County.  In  that  case  certain 
taxes  had  been  assessed  upon  the  Rutland  road  under  the 
provisions  of  the  acts  of  1874  and  1876,  taxing  the  real  estate 
of  railroad  corporations.  The  defendants,  then,  as  now,  op- 
erating the  road  under  the  lease  aforesaid,  declined  to  pay 
these  taxes;  whereupon  the  Rutland  Company  brought  its 
.petition  to  the  court  of  chancery,  praying,  among  other 
things,  that  the  lease  and  the  modification  of  the  same  in 
force  between  the  parties  "  may  be  construed,  and  the  rights 
and  liabilities  of  the  parties  thereunder  may  be  determined 
touching  their  duty  and  obligation,  or  the  duty  and  obliga- 
tion of  either  to  pay  said  taxes  so  assessed  as  aforesaid,  as 
well  as  all  future  taxes  that  may  be  assessed  on  the  real  estate 
of  your  orator  and  said  trustees  and  managers.  "  The  case 
was  fully  argued  and  fell  to  Chief  Justice  PlERPOiNT,  who 
prepared  no  opinion,  but  the  mandate  declared  that  "  the  de- 
fendant is  not  liable  to  pay  taxes  assessed  upon  the  property 
of  the  Rutland  Railroad  Company.  "  It  is  clear  that,  if  the 
taxes  in  question  upon  the  gross  earnings  of  the  Rutland 
road  are  a  tax  "  upon  the  property  of  the  Rutland  Rail- 
road Company,"  the  case  just  cited  is  applicable  to  the 
case  in  hand.  The  tax  is  not  a  franchise  tax,  as  it  is  levied  in- 
discriminately upon  the  earnings  of  all  railroads  operated  in  * 
fhe  state,  irrespective  of  the  source  of  their  chartered  power. 
Philadelphia  &S.  Steam-Ship  Co.  v.  Pennsylvania,  supra.  It 
is,  in  terms,  a  tax  upon  the  earnings  of  railroads  rated  by  the 
mile.  It  is  not  a  tax  upon  the  company  which  operates  a 
railroad,  nor  upon  the  income  received  by  such  company, 
but  upon  the  fares  and  freight  which  come  from  the  opera- 
tion of  the  particular  road.  The  object  of  the  legislature  was 
to  make  each  railroad  in  the  state,  as  a  railroad, "contribute  to 
the  public  treasury  its  proper  share  of  the  burdens  of  taxar 
tion.     Under  the  act  of  1874  the  plan  of  treating  railroads 
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as  real  estate  was  adopted  as  the  basis  of  a  scheme  of  taxa- 
tion.  This  act  not  proving  acceptable,  in  1882  the  plan  was 
adopted  of  graduating  the  taxation  upon  the  basis  of  earnings. 
In  both  cases  the  tangible  thing  upon  which  the  state  laid  its 
hand  was  the  railroad  itself,  and,  unless  we  substitute  the 
shadow  for  the  substance,  the  thing  taxed  under  the  act  of 
1882  was  "  the  property  of  the  Rutland  R.  R.  Co,"  That 
the  tax  in  question  was  a  tax  which  the  Rutland  Railroad 
Company  should  pay  is  clearly  seen  by  reference  to  the  act 
itself.  Section  it  provides  that  every  corporation,  person, 
or  persons  owning  or  operating  a  railroad  in  this  state, 
whether  as  owner,  lessee,  receiver,  trustee,  or  otherwise, 
should  pay  a  tax  tA  the  state  on  the  entire  gross  earn- 
ings of  such  railroad,  etc.  The  thing  taxed  was,  then,  the 
gross  earnings  of  somebody's  railroad.  Who  that  some- 
body is  can  be  learned  from  the  fourteenth  section :  "  When 
a  railroad  is  operated  in  this  state  by  a  corporation,  person, 
or  persons,  by  virtue  of  a  lease  or  other  contract,  the  afore- 
said tax  shall  be  paid  by  the  lessee  of  such  railroad  or  holder 
of  such  contract,  as  the  case  may  be ;  and  the  said  tax  shall 
be  charged  against  and  deducted  from  any  payments  due,  or 
to  become  due,  the  lessor  of  such  railroad  *  *  *  on  ac- 
count oi  such  lease  or  contract.  "  Now,  then,  when  the  act 
directs  the  Central  to  pay  the  tax,  and  charge  it  ag^ainst  and 
deduct  it  from  the  rent  due  the  Rutland,  it  makes  the  Rut- 
land in  fact  the  taxpayer,  instead  of  the  Central.  The  Cen- 
tral is  the  mere  collector  of  the  tax  ;  the  Rutland,  the  lessor ; 
in  the  lease  of  its  road,  it  is  the  party  actually  assessed  ;  and, 
if  the  Rutland  is  the  taxpayer  aimed  at  by  the  law,  it  must 
be  the  property  of  the  Rutland  that  is  assessed.  The  law 
reaches  the  property  of  the  taxpayer  it  selects  as  the  party 
liable  for  the  tax.  It  is  not  exactly  sound  to  say  that  the 
Rutland  has  no  gross  earnings,  because  it  has  rented  its  road, 
and,  under  the  contract,  the  earnings  go  to  the  defendants. 
Under  the  modified  lease,  the  rent  is  made  up  from  gross 
earnings.  The  defendants  agree  to  pay  a  rent  ascertained  in 
.  a  specified  manner  from  the  gross  earnings  of  the  Rutland 
road,  upon  a  basis  fixed  in  the  contract.  The  defendants 
stipulate  that  the  gross  earnings  shall  equal  at  least  the  sum  of 
$250,000.  It  is  true,  a  hotchpot  of  the  earnings  of  the  Rutland, 
Addison,  Canada,  and  Central  roads  is  made ;  still,  by  contract 
between  the  parties,  36^-  per  cent  of  the  aggregate  earnings  of  all 
said  roads  is  set  apart  as  an  arbitrary,  fixed,  liquated  share  of  the 
whole  earnings  properly  belonging  to  the  Rutland  and  Addi- 
son roads.  These  roads,  then,  have  earnings  within  the  pur- 
view of  the  tax  law,  as  much  so  as  the  Canada  and  Central, 
and  it  was  the  earnings,  eo  nomine,  that  the  legislature  desig- 
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nated  as  the  subject  to  be  taxed,  irrespective  o(  the  question 
whether  A.  or  B.  was  entitled  to  pocket  such  earnings.  It 
being  therefore  the  duty  of  the  Rutland  to  pay  the  taxes  in 
question,  the  defendants  have  been  compelled  by  law  to  dis- 
charge an  obligation  belonging  to  another.  In  such  case  the 
law  implies  the  request,  and  the  defendants  would  have  an 
action  to  recover  back  such  payments ;  but  a  court  of  equity 
will  avoid  a  circuity  of  action  wherever  it  is  practicable  to 
do  so. 

The  notice  given  by  Dr.  Mead,  the  treasurer  of  the  Rut- 
land road,  by  letter  dated  September  [9,  1S83,  does  not  help 
the  petitioner.     The  Rutland  Company  then  knew 
lM'r*(u*M    ^^^^  ^^^  defendants  were  paying  these  taxes,  and 
m'  '  deducting  the  amount  from  the  current  rent.     The 

Rutland  Company  simply  says  that  it  claims  the 
tax  to  be  invalid.  No  suggestion  or  hmt  is  made  as  to  the 
ground  of  the  invalidity  ;  much  less  that  the  law  was  uncon. 
stitutional.  Indeed,  at  that  date,. so  far  as  any  light  had  been 
thrown  upon  that  question  by  the  supreme  court,  the  law 
stood  as  a  valid  law.  If  the  defendants  declined  to  pay  the 
taxes,  they  subjected  themselves  to  heavy  penalties.  The 
Rutland  Company  made  no  offer  to  indemnify  the  defend- 
ants, and,  as  prudent  men,  the  defendants  could  not  do  other- 
wise than  pay.  They  were  under  no  duty  to  incur  the  ex- 
pense and  assume  the  perils  of  delay  and  of  litigation  to  test 
the  validity  of  a  law  passed  by  the  legislature,  and  which 
they  had  the  right  to  assume  was  constitutional.  The  peti- 
tioner comes  into  a  court  of  equity  to  obtain  the  relief  prayed 
for.  It  must  do  equity.  It  can  only  do  equity  by  leaving 
the  defendants  where  for  the  greater  part  of  the  lime  the  law 
has  left  them,  and  where  for  the  whole  time  they  have  been 
doing  what,  as  between  the  parties,  the  petitioner  should 
have  done,  and  what  by  its  own  laches  the  petitioner  has  suf- 
fered them  to  do,  professedly  in  its  behalf.  Accordingly,  the 
defendants  are  not  liable  to  pay  as  rent  the  amount  paid  by 
them  as  taxes  upon  the  earnings  of  the  Rutland  road.  The 
decree  is  reversed,  and  the  cause  remanded,  with  mandate. 

Ross,  J.,  {dissentuig.) — I  concur  in  the  views  of  the  majority 
of  the  court  on  the  question  of  interest,  but  disagree  with 

reference  to  the  construction  to  be  placed  upon 
^^"^*"    sections  i,  1 1-14  of  No.  i  of  the  acts  of  1882.     These 

contain  the  entire  provisions  of  the  act  relative  to 
taxing  railroads.  In  determining  upon  the  proper  construc- 
tion to  be  given  to  these  sections,  all  their  provisions  must 
be  considered.  If  section  11  stood  alone,  I  should  say  that 
the  tax  is  imposed   upon  the  entire  gross  earnings  received 


byGoogle 


VOL.46]      TAXATION — INTERSTATE   COMMERCE— LEASE.        663 

by  a  corporation  or  person  from  the  operation  of  a  railroad 
within  this  state,  [ts  language  seems  to  demand. such  con- 
struction. The  first  part  of  the  opinion  of  the  majorit)'  of  the 
court  assumes  that  tiiis  is  the  construction  to  be  placed  upon 
the  act,  and  therefore  holds  the  tax,  so  far  as  derived  from 
interstate  commerce,  void.  On  this  construction  they  justly 
hold  that  that  part  of  the  tax  assessed  upon  the  earnings  de- 
rived from  interstate  commerce  is  unconstitutional  and  void, 
in  accordance  with  the  decision  of  the  United  States  supreme 
court  in  Philadelphia  &  S.  Steam-Ship  Co.  v.  Pennsyfvania, 
122  U.  S.  326,  18  Am.  &  Eng.  Corp.  Cas.  i.  If  a  tax  upon  the 
entire  grogs  earnings,  it  must  rest  upon  the  party  to  whom 
such  earnings  belong.  In  that  case,  under  the  lease  by  the 
orator  to  the  defendant,  I  think  the  tax  would  clearly  fall 
upon  the  defendant;  and  the  payment  of  the  tax  by  the  de- 
fendant would  only  pay  its  debt  to  the  state,  and  would  pay 
no  part  of  the  rent  due  from  it  to  the  orator.  Under  the 
lease,  I  think  the  defendant  alone  is  entitled  to,  and  owns  the 
entire  gross  earnings  derived  by  it  from  operating  the  rail- 
road of  the  orator.  1  do  not  think  the  reference  in  the  lease 
to  the  gross  earnings  for  the  purpose  of  fixing  the  amount  01 
the  rent  makes  any  part  of  the  gross  earnings,  as  such,  the 
property  of  the  orator.  Such  earnings  were  not  made  the 
property  of  the  orator,  nor  was  the  defendant  under  obliga- 
tion to  turn  such  earnings  over  to  the  orator  in  payment  of 
the  rent  due  it.  The  rent  was  to  be  paid  in  part  by  the  order 
on  the  Cheshire  Railroad  Company.  What  was  not  thus 
paid  the  defendant  could  pay  out  of  any  funds  which  it  could 
control.  The  orator,  1  think,  had  no  gross  earnings.  Its  in- 
come derived  from  the  rent  fixed  by  the  lease  was  not  gross 
earnings  within  the  contemplation  of  the  statute.  While  it 
owned  the  roadbed  and  rolUng  stock,  it  did  not  operate  them. 
Hence,  if  this  section  were  the  whole  of  the  law  applicable 
to  the  taxation  of  this  class  of  property,  I  should  hold  that 
the  tax,  whether  valid  or  invalid,  rested  upon  the  defendant's 
property,  and  such  payment  gave  the  defendant  no  relief  from 
paying  the  full  amount  of  the  rent  stipulated  in  the  lease. 
But  this  section  does  not  contain  the  whole  law  relating  to 
this  subject.  Sections  12  and  13  of  the  act  need  not  be  con- 
sidered. They  relate  to  the  mode  of  ascertaining  the  amount 
of  the  tax  per  mile  of  the  road  operated  in  this  state,  and  to 
the  times  when  the  tax  is  required  to  be  paid. 
■  In  ascertaining  the  intention  of  the  legislature,  section  14 
of  the  act  must  De  considered.  That  section  provides  that, 
"  when  a  railroad  is  operated  under  a  lease  or  contract,  by  some 
party  other  than  its  owner,  the  tax  shall  be  paid  by  such  other 
party,  but  for  the  owner  of  the  railroad.     It  proceeds  upon 
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the  basis  that  the  tax  in  all  cases  is  upon  the  property  of  the 
railroad,  and  to  be  paid  by  its  owner.  When,  therefore,  the 
railroad  and  rolling  stoclc  of  a  company  are  operated  by  a 
lessee  or  contractee,  for  his  own  benefit,  and  when  the  gross 
earnings  derived  from  operating  the  property  belong,  by  the 
terms  of  the  lease  or  contract,  to  the  operator,  the  tax  rests, 
not  upon  the  gross  earnings  in  specie,  but  upon  the  railroad, 
rolling  stock,  and  right  to  operate  them  valued  upon  the 
basis  of  the  gross  earnings  per  mile  derived  therefrom.  By 
both  sections  1 1  and  14  tne  tax  is  made  to  rest  upon  properly. 
I  do  not  think  that  the  act  should  be  so  construed  as  to  make 
the  tax  rest  upon  the  property  of  the  lesser  or  contractor,  the 
railroad  rolling  stock,  and  right  to  operate  them,  when  oper- 
iited  under  a  lease  or  contract,  and  upon  the  gross  -earnrngs 
derived  therefrom  when  operated  by  the  owner.  The  act 
should  be  so  construed  that  the  tax' will  rest  uniformly  upon 
all  such  property  by  whomsoever  operated.  This  result  can 
be  reached  only  by  construing  the  act  as  I  have  done. 

Turning  now  to  section  i  of  the  act,  we  find  the  same  idea 
expressed^  The  tax  there  is  denominated  a  tax  upon  the  cor- 
porate franchise  or  business  in  this  state  of  a  railroad.  The 
most  valuable  franchise,  and  pretty  much  the  only  one  of  pe- 
cuniary value,  is  the  rights  conferred  by  the  state  on  such 
corporations  to  locate,  build,  maintain,  own,  and  operate  a 
railroad  with  its  rolling  stock  in  this  state.  Every  railroad 
in  the  state  holds  these  franchises  from  the  state.  Here  it  is 
declared  that  the  tax  is  upon  the  franchise.  When  "  or  busi- 
ness in  this  state"  is  added,  it  suggests  that  the  franchise  is 
to  be  valued  upon  the  basis  of  the  earnings  received  from  the 
operation  of  the  property.  On  this  construction  section  11 
01  the  act  declares  that  the  value  of  the  railroad,  rolling  stock, 
and  right  to  operate  them  in  this  state  is,  for  the  purpose  of 
taxation,  to  be  determined  by  the  gross  earnings  derived 
from  such  operation  thereof  per  mile  within  this  state.  Sec- 
tion 12  rates  the  tax  upon  the  property  or  franchise  so  valued, 
and  section  13  declares  when  the  tax  shall  be  paid.  This  con- 
struction makes  all  the  provisions  of  the  act  on  this  subject 
harmonious,  renders  the  tax  a  tax  upon  the  property  or  fran- 
chise, to  be  paid  by  the  owner  of  tne  property  or  franchise, 
and  avoids  all  constitutional  objections.  I  do  not  find  any- 
thing in  Philadelphia  &  S.  Steam-Ship  Co.  v.  Pennsylvania, 
supra,  nor  in  any  of  the  decisions  there  referred  to 
cMiii^Vuh*  ^"'^  commented  upon,  which  militates  against  this 
dMitioiof  V.  construction  of  this  act.  In  the  State  Freight  Tax 
8.  court.  Case,  15  Wall.  (U.  S.),  232-2S2,  Justice  Strong 
says :  "  Before  proceeding,  however,  to  a  considera- 
tion of  the  direct  question  whether  the  statute  is  in  direct 
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conflict  with  any  provision  of  the  constitution  of  the  United 
States,  it  is  necessary  to  have  a  clear  apprehension  of  the  sub- 
ject and  nature  of  the  tax  imposed  by  it.  It  has  repeatedly 
been  held  that  the  constitutionality  or  unconstitutionality  ol 
a  state  tax  is  to  be  determined,  not  by  the  form  or  agency 
through  which  it  is  to  be  collected',  but  by  the  subject  upon 
which  the  burden  is  laid.  This  was  decided  in  the  cases  of 
Bank  of  Commerce  v.  New  York,  2  Black  (U.  S.),  620;  Tax 
Bank  Case,  2  Wall.  (U.  S.),  200  ;  Society  for  Savings  v.  Coite, 
6  Wall.  (U.  S.),  594;  and  Providence  Institution  v.  Massa- 
chusetts, 6  Wail.  (tJ.  S.),  611.  In  all  these  cases  it  appeared 
that  the  bank  was  required  by  the  statute  to  pay  the  tax,  but 
the  decision  turned  upon  the  questions:  What  was  the  sub- 
ject of  the  tax?  Upon  what  did  the  burden  really  rest? — 
not  upon  the  question  from  whom  the  state  exacted  payment 
into  its  treasury.  Hence,  where  it  appeared  that  the  ultimate 
burden  rested  upon  the  property  of  the  bank  invested  in 
United  States  securities,  it  was  held  unctmstituttonril,  but 
where  it  rested  upon  the  franchise  of  the  bank  it  was  sus- 
tained." I  understand  the  principle  thus  announced  is  un- 
questioned. My  associates  make  this  a  tax  upon  the  gross 
earnings,  in  the  first  part  of  the  opinion,  and  then  by  some 
process  of  reasoning,  of  which  I  fad  to  see  the  force  or  con- 
clusiveness,  hold  that  it  is  a  tax  upon  the  orator,  analogous 
to  the  tax  imposed  upon  the  orators  roadbed  per  mile,  under 
the  acts  of  1874  and  1876,  and  decided  by  this  court  in  Rut- 
land county,  but  unreported,  and  which  method  of  taxation 
this  took  the  place  of.  Th^y  also  hold,  as  I  understand  the 
opinion,  that  the  gross  earnings  derived  from  the  operation 
of  the  orator's  railroad  and  property  by  the  defendant  belong 
to  the  defendant,  and  yet  that  the  tax  rests  upon  the  orator. 
1  am  unable  to  understand  in  what  way  that  result  can  come 
about,  unless  the  tax  rests  upon  the  orator's  roadbed,  roiling 
stock,  and  right  to  operate  them,  valued  upon  the  basis  of 
the  gross  earnings  derived  per  mile  from  its  operation  in  this 
state  by  the  defendant.  When  the  tax  is  made  to  rest  upon 
the  orator,  who  has  no  gross  earnings  within  the  meaning  of 
the  act,  it  falls  within  the  principle  announced  and  quoted 
from  the  opinion  of  Justice  Strong,  in  the  State  Freight  Tax 
Case,  and  is  not  unconstitutional.  The  burden  of  the  tax,  on 
the  views  of  my  associates,  rests  upon  the  orator.  As  the 
orator  derives  no  gross  earnings  from  its  railroad,  the  tax,  it 
seems  to  me,  must  either  rest  upon  the  railroad  property  or 
franchises  of  the  orator.  It  must  rest  upon  what  the  orator 
owns  and  enjoys,  and  not  upon  what  it  does  not  own,  and  is 
not  entitled  to.  While  I  agree  in  the  result  reached  by  the 
majority  of  the  court,  I  dissent  from  the  method  of  reaching 
it,  and  from  holding  the  act  unconstitutional. 
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TmMtlon  o(  Eaminp  of  Railroad  CompaniM. — See  Little  Miami,  etc.  R. 
Co.  V.  United  States,  (U.  S.j  13  Am.  &  Eng.  R.  Cas.  330;  States'.  Pull- 
man  P.  Car.  Co.,  (C.  C.)  13  A/.  307 ;  State  v.  St.  Paul,  etc.  R.  Co.  (Minn.) 
1^/^,663;  Worth  V.  WilmingtonA  W.  R.  Co.,(N.Car.)  13  /rf.  286;  State 
Ireasureri/.  Auditor  Genera!,  (Mich.)  13  /</.  2g6i  Fargo  f.  Auditor  Gen- 
eral. (Mich.)  22  /rf.  216;  Far|[o  v.  Stephens.  Auditor  General,  (U.  S.)  31 
/rf.  4S2  :  Sioui  City.  etc.  R.  Co.  v.  United  Sutes.  (U.  S.)  17  /-/■  +80;  Note 
33  /J.  448:  State  V.  St,  Paul  Union  Depot  Co,  (Minn.)  41  fd.  636;  Balti- 
more Union  Pass.  R.Co.  v.  Baltimore,  (Md.)  41  /d.  646;  note  39  /d.  542. 

Taxation  of  Lsatad  Road.— The  priviiege  o£  exemption  from  tai 
does  not  pass  to  the  lessee  of  a  railroad  company.  Alexandria,  a 
A  B.  Co.  V.  District  of  Columbia,  (D.  C.)  7  Am.  A  Eng.  R.  Cas.  325. 


Nashville  4  Knoxville  R.  Co. 

( Tennessee  Supreme  Court,  February  I4,  iSpi^ 

EiOMclva  Dam ag*i —Remittitur — New  Trial. — In  an  action  for  personal 
injuries  the  jury  rendered  an  excessive  verdict.  The  trial  court  entered  a 
remittilur  under  protest  and  over  the  objection  of  the  plaintiff.  Both  par* 
ties  appealed,  field,  that  the  action  of  the  trial  court  in  rendering  a  re- 
mitlitur  under  protest  was  erroneous,  its  authority  merely  extends  to  sug- 
gesting  a  remiiliiur;  but  this  court,  freeing  with  the  trial  court  that  the 
verdict  is  excessive,  wil!  grant  a  new  trial. 

Appeal  irom  Wilson  County  Circuit  Court. 

B.  I.  GoUaday  and  Lillard  Thompson,  for  plaintiff. 

Tarvcr  &  GoUaday,  for  defendant. 

Lea,  J. — The  plaintifl,  Massavillo,  brought  suit  against  the 
defendant  railroad  company  for  damages  for  personal  inju- 
ries. The  jury  rendered  a  verdict  for  plaintiff 
CMtitMxi.  for  $5,500.  The  defendant  moved  the  court  for  a 
new  trial,  assigning  several  causes  as  reasons  therefor.  The 
court  overruled  alithe  causes  except  the  one  which  assigned 
that  the  verdict  was  excessive,  and  stated  "  that  ground  was 
well  taken,  in  the  judgment  of  the  court,  and  the  court  would 
grant  a  new  trial  for  this  cause,  unless  the  plaintiff  wil!  re- 
mit the  sum  of  $2,500;"  but,  "if  the  plaintiff  will  remit  the 
sum  of  $3,500.  the  judgment  for  $3,000  will  be  allowed  to 
stand."  The  "  verdict  is  for  too  large  an  amount,  in  the 
ojiinion  of  the  court,  and  the  remitter  should  be  made." 
Thereupon  plaintiff  moved  the  court  lor  leave  to  remit  $2,500 
"under  protest,  and  excepted  to  the  action  of  the  court." 
And  thereupon  the  plaintiff  was  allowed  to  remit  said  sum 
'■  under  protest,"  excepting  to  the  ruling  and  action  of  the 
court,  and  appealed  from  so  much  of  his  judgment  as  re- 
quired him  to  remit.  The  defendant  appealed,  and  both 
have  assigned  erR>rs. 
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The  action  of  the  court  was  erroneous.  The  action  ol  the 
court  was  virtuaUy  compelling  the  plaintiff  to  remit,  when 
plaintiff  would  only  remit  under  protest  and  ob- 


trial,  being  satisfied,  as  he  said,  the  judgment  was   , 
■    excessive.     We  would  not  be  understood  as  inti- 
mating that  the  court  might  not  suggest  a  remitter,  and,  if 
plaintiff  accepted  it  without  protest  or  objection,  then,  on  ap- 

Elication  of  plaintiff  to  remit,  a  new  trial  might  be  refused; 
ut  a  remitter  "under  protest,  and  over  the  objection"  of 
plaintiff,  should  not  be  entered.  If  the  plaintiff  was  unwill- 
mg  to  enter  a  remitter,  as  suggested  by  the  court,  then  he 
should  have  declined,  and,  if  the  court  granted  a  new  trial, 
might  have  taken  a  bill  of  exceptions,  and  upon  another  trial, 
if  dissatisfied  with  the  result,  brought  the  case  to  this  court 
lor  review.  We  therefore  hold  that  the  court  erred  in  re- 
ceiving the  application  to  remit  under  protest. 

Now,  the   result   is  that   the   verdict   for  $5,500   remains 
against  the  defendant,  and  with  the  declaration  of  the  trial 
judge,  as  stated  in  the  bill  of  exceptions,  "  that 
the  sum  is  excessive,  and  that  he  would  granta    J*'^"V'*' 
new  trial  if  the  plaintiff  would  not  remit.      The    trui  Biuud. 
plaintiff,  as  we  hold,  did  not  remit,  and  by  his  ac- 
tion the  trial  judge  has  not  exercised  his  discretion,  and  we 
will  therefore  do  what  he  says   he  would  do  if  the  remitter 
was  not  entered,  to-wit,  grant  the  defendant  a  new  trial,  as 
we  agree  with  the  court  oelow  that  the  judgment  is  exces- 
sive, and  shows  there  was  passion  and  prejudice.     The  case 
will  be  remanded  for  a  new  trial,  and  plaintiff  will  pay  the 
costs  of  this  court. 
Exceulva  D&magei  in  Action*  for  Perional  InJurJM  not  Rsiultlng  in  D«atli< 
'.s  a  matter  of  most  frequent  occurrence  for  juries  in  actions  for  per- 


sonal injuries,  especially  where  the  defendant  is  a  railroad  company  or 
other  corporation,  to  award  the  plaintiff  damages  to  an  amount  largely  in 
excess  of  the  actual  damages  suffered.  Concerning  this  tendency  Chief 
Justice  Bleckley  of  the  supreme  court  of  Georgia,  in  the  case  of  Western 
&  A.  R.  Co.  7'.  Young,  83  Ga.  512.42  Am.  &  Eng.  R.Cas.  135,  says:  "Ooly 
a  qualified  or  relative  compensation  is  possible  ;  and  the  law,  which  is 
always  practical,  never  visionary,  contemplates  the  latter,  not  the  former. 
It  recocnizes  the  restrictions  imposed  by  rnany  considerations,  such  as  the 
juntry,  and  the  necessity  of  sparing  the  existence 
es  and  agencies  for  carrying  on  great  departntents 
of  business.  In  the  absolute  sense,  damages  equivalent  to  all  the  assets 
of  a  railroad  company  might  not  be  excessive,  nor  even  adequate,  for  a 
serious  personal  injury  resulting  from  its  negligence:  but,  in  any  practical 
sense,  the  damages  in  each  case  must  be  graduated  so  that  there  may  be 
railroads  left  in  existence,  and  so  that  all  like  injuries  occasioned  by  their 
use  may  be  compensated  in  some  reasonable  degree.  For  a  few  injured 
persons  to  recover  amounts  not  so  graduated  would  perhaps,  in  the  end, 
leave  nothing  with  which  to  compensate  others  having  claims  equally  as 
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strong  and  meritorious.  We  fear  that  juries  often  aim  at  too  high  a  stan- 
dard of  damattes  where  corporations  have  to  pay  them.  Our  observation 
is  that  in  corporation  cases  the  amounts  lound  are  very  frequently  too 
ereat,  but  rarely,  if  ever,  too  small.  It  is  not  a  healthy  state  of  public 
Feeling  and  opinion  when,  through  affairs  of  Justice,  a  strong  current  runs 
eitlier  against  or  in  favor  o(  a  particular  class  of  suitors,  tvcry  thought- 
ful man  knows  that  nothing  is  so  essential  in  meting  out  justice  as  rigid 
impartiality  ;  that  is,  freedom  from  prejudice  on  the  one  hand,  and  from 
undue  sympathy  on  the  other.  Not  only  theoretically,  but  actually  and 
pmctically,  the  law  is  no  respecter  of  persons  ;  neither  should  be  its  min- 
isters. No  man  can  filly  administer  law  in  its  true  spirit,  either  from  the 
bench  or  the  jury  box,  without  being  as  impartial  as  the  law  itself.  In 
damage  cases  of  the  sort  now  under  consideration,  the  law  trusts  implic- 
itly the  enlightened  conscience  of  impartial  jurors,  and  courts  can  relieve 
against  excessive  verdicts  only  where  impartiality  is  to  be  gravely  ques- 
tioned ,  but  they  can  and  should  do  so  in  every  case  where  departure 
from  this  prime  virtue  is  manifest." 

In  this  note  we  collect  the  cases  showing  what  the  courts  consider  ex- 
cessive damages  for  personal  injuries  warranting  a  new  trial,  and  what 
damages  they  have  allowed. 

Damagas  held  axcasiiv*. 

$20'>  excessive  for  injury  to  passenger  consistii^  of  cut  in  lip,  for  treat- 
ing which  physician  chaig;ed  $so'>.  Texas  &  Pac  R.  Co.  v.  Doherty, 
(Teitas  Ct.  of  App.  Nov.  8.  1890),  15S.  W.  Rep.  43. 

(700  excessive,  jdaintifl  not  being  entitled  to  exemplary  damages,  and 
jury  returning  verdict  for  actual  damages  done  to  passenger  by  starting  of 
train  was  $300.  Atchison,  T,  &  5,  F.  R.  Co,  v.  Harvey.  31  Kan.  750,  16 
Am.  &  Eng.  K.  Cas.  352. 

11841.67  excessive  for  injuries  on  a  highway,  breaking  plaintiff's  teg. 
Shelf  V.  Huntington,  16  W.  Va.  307. 

$2. Soo excessive  for  injury  to  young  woman  in  the  knee  and  leg  which 
did  not  alTect  her  walking  naturally  and  gracefully,  and  it  not  being  prob- 
able that  the  injury  was  permanent.  Chicago,  R.  I.  4  P.  R.  Co.  v.  Bay- 
Mnt.S?!!!.  I2S. 

$1,500  excessive  for  injury  consisting  of  sprained  ankle  confining  plaintiff 
for  two  weeks  and  compelling  him  to  go  around  on  crutches  two  or  three 
weeks  longer.     Spicer  t.  Chicago  &  N.  W.  R.  Co..  29  Wis.  580. 

t3,ooo  excessive  for  injury  to  woman  causing  miscarriage.  Verdict  re- 
duced to  8500.     Houck  T.  Southern  Pac.  R.  Co,,  38  Fed.  Rep.  226. 

$3,638  excessive  for  injury  caused  by  fall  rendering  plaintiff  unconscious 
for  two  or  three  days  and  keeping  him  in  the  hospital  tor  three  months 
with  wounds  healed,  although  he  complained  of  sore  back.  The  Grecian 
Monarch,  32  Fed.  Rep.  365. 

/800  excessive  for  fracture  of  thigh.  Young  v.  Glasgow,  etc.  R.  Co., 
20  Scottish  Law  Reporter,  169. 

$4,000  excessive  for  injury  consisting  of  fracture  of  small  bone  of  leg  at 
the  ankle  and  a  rupture  of  some  of  the  ligaments.  South  Covington  & 
C.  R.  Co.  *.  Ware,  (Ky.)  27  Am.  &  Eng.  R.  Cas.  206. 

$4iOOo  excessive  for  injury  consisting  of  broken  1^,  there  being  no  per- 
manent injury.  Verdict  reduced  to  $2,500.  Lombard  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  47  Iowa,  494. 

$4,400  excessive  for  injury  consisting  of  complete  dislocation  of  the 
thumb.  The  thumb  was  turned  back,  the  second  joint  protruding,  and  the 
bone  was  sticking  out,  but  there  was  only  a  little  fracture.  The  tnumb  re- 
quired care  (or  six  weeks  and  caused  a  good  deal  of  pain.  Chicago,  B,  A 
y.  R.  Co.  I'.  Ai-ery,  10  Bradw.  (111.  App.)  210. 

$4-500  excessive  where  verdict  was  in  favor  of  parent  as  damages  for 
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loss  sustained  through  disabling  of  child  ten  years  of  age.  Hurt  v.  St. . 
Louis,  I.  M.  &  S.  R.  Co.,  94  Mo.  25s,  34  Am,  &  Eng.  R.  Cas.  422. 

$4,500  excessive  for  fracture  ot  an  arm  run  over  by  a  street  car.  The 
only  proof  of  the  lasting  character  of  the  injury  being  that  of  the  plaintiff 
and  a  fellow  laborer.    Chicago,  W.  D.  R.  Cfo.  v.  Hughes,  87  HI.  94. 

$5,000  excessive  where  principal  injury  was  laceration  of  right  arm.  im- 
pairing circulation  and  causing  arm  and  hand  to  wither.  It  was  not 
shown  that  the  injury  was  permanent.  Amount  reduced  to  $3,000.  Vil- 
lage of  Orleans  v.  Perry,  24  Neb.  831, 

$5,000  excessive  where  plaintiff  lost  one  month's  work  and  his  injuries 
consisted  in  a  straining  of  the  ligaments  of  the  finger  and  a  weakening  of 
one  lung.     Union  Pac.  R.  Co.  i/.  Hand,  7  Kan.  380. 

$5,000  excessive  where  plaintiff's  principal  injury  was  to  the  kidneys, 
and  the  straining  of  some  ligaments.  He  used  cratches  for  about  nine 
months  and  would  be  from  two  to  four  years  recovering.  Chicago,  R.  I. 
&  P.  R.  Co.  V.  McKittrick,  77  111.  619. 

$5,875  held  outrageously  excessive  where  plaintitT's  team  was  injured  and 
he  lost  the  toes  off  his  left  foot.  Chicago,  R.  I.  &  P.  R.  Co.  v.  McKean,  40 
in,3i8. 

$6,000  excessive  for  injury  consisting  of  breaking  of  forearm  and  making 
plaintiff  unable  to  work  for  fouror  five  months,  and  then  able  to  earn  only 
$2.25  per  day,  whereas  he  had  formerly  received  $2.50  per  day.  Inter- 
national &G.  N.  R.  Co.  I-.  Hall,  (Texas.  Nov.  25.  1890,)  isS.  W.  Rep.  108. 

$6,000  excessive  for  temporary  injuries  to  woman  depriving  her  for  a 
time  only  of  the  opportunity  to  earn  $9.00  a  week.  Langley  v.  Sixth  Ave. 
R.  Co..  48  N.  Y.  Sup.  Ct.,  542. 

$6,000  excessive  for  injury  consisting  of  broken  leg  and  head  somewhat 
injured.  The  injured  leg  when  healed  was  somefchat  shorter  than  the 
other.  Amount  reduced  to  $4,000.  Clappz*.  Hudson,  etc.  R.  Co.,  19  Barb. 
(N.  Y.),  461. 

$6,000  excessive  for  personal  injuries  where  at  two  previous  trials  ver- 
dicts had  been  for  $3,000  and  $2,500.  Baker  v.  City  of  Madison,  62  Wis. 
137. 

(6,500  excessive  for  injury  to  brakeman  causing  loss  of  thumb  and  one 
finger  and  laying  him  up  a  little  over  a  month.  Kansas  Pac.  R.  Co',  v. 
Peavy,  29  Kan.  169,  11  Am.  &  Eng.  R.  Cas.  260. 

(6.600  excessive  for  fracture  of  child's  arm  resulting  in  permanent  disfig- 
urement. Amount  reduced  to  $3,000.  Ryder  v.  New  York,  50  N.  Y.  Sup. 
Ct.,  220. 

$6,900  excessive  for  injury  to  passenger  consisting  of  bruises  about  the 
shoulder  and  head,  and  a  scalp  wound  which  quickly  healed,  and  a  shock 
to  the  nervous  system.     Sawyer  v.  Hannibal,  etc.,  R.  Co.,  37  Mo.  240. 

$7,000  excessive  tor  injury  to  healthy  child  producing  impairment  of  ner- 
vous system,  causing  her  to  become  an  invalid  and  subject  to  headaches 
and  attacks  of  nausea,  and  frequent  fainting  and  fits.  Lapleine  v.  Mor- 
gan's La.  &  Tex.  R.  &  S.  S.  Co.,  40  La.  Ann.  661.  37  Am.  &  Eng.  R.  Cas. 
348. 

$7,000  excessive  where  plaintiff  was  thrown  on  her  back  in  a  car  and 
rendered  unconscious  for  a  long  time,  and  her  left  arm  and  leg  made  numb. 
and  the  movement  of  the  fingers  of  her  left  hand  causingsharp  pain.  She 
also  suffered  spinal  and  internal  injuries.    Abbot  v,  Tolliver,  71  Wis.  64. 

$8,000  excessive  for  injury  to  a  cooper  and  teamster  resulting  in  loss  of  a 
hand.  Verdict  set  aside  unless  consent  given  to  reduction  to  86,000.  Mur- 
ray !■.  Hudson  River  R.  Co.,  47  Barb.  (N.  V.),  196. 

$8,000  excessive  for  injuries  where  at  former  trial  verdict  was  for  $1,000. 
McLimans  v.  City  of  Uncaster,  63  Wis.  596.  ^ 

$9,000  excessive  for  injuries  depriving  plaintiff  of  use  of  his  right  arm. 
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and  otherwise  affecting  hini.    Judgment  reversed  except  on  remittitur  of 
$3,000.     Florida  R.4  Nav.  Co.  v.  Websicr,  15  Fla.  394. 

$9,150  excessive  for  injury  to  spinal  column  of  man  twenty-five  years  old. 
New  trial  ordered  unless  remittitur  of  $3,000  was  filed.  Sioux  City  &  P,  R. 
Co,  V.  Finlayson.  16  Neb.  578.  18  Am.  &  Eng.  R.  Cas.68. 

$10,000  excessive  (or  an  injury  to  an  old  man  run  down  by  a  street  car. 
the  injury  consisting  of  ari  impairment  of  the  Ixtnes  of  the  hip.  causing  a 
shortening  o(  the  leg  and  rendering  hitn  permanently  lame.  Chicago  W. 
D.  R.  Co.  V.  Haviland.  12  Brad.  (III.  App.)  561. 

$10,000  excessive  (or  injury  to  bralieman  twenty-four  years  of  age  re- 
sulting in  amputation  of  left  leg.  Missouri  Pac.  R.  Co.  v.  Dwyer,  36  Kan. 
58- 

$10,000  excessive  where  plaintiff  was  a  day  laborer  not  wholly  disabled, 
and  the  negligence  was  not  reckless.  Judgment  reduced  to  $4,003.  Illin- 
ois Cent.  R.  Co.  v.  Ebbert.  74  HI.  399- 

$10,000  excessive  for  personal  injuries  where  there  was  evidence  that 
plajntid  was  guilty  of  contributory  negligence.  Central  R.  Co.  v.  Smith. 
76  Ga.  109. 

$10,000  excessive,  even  for  punitive  damages,  for  injuries  to  a  passenger 
received  by  being  thrown  from  her  seat  to  the  floor  of  the  car.  and  consist- 
ing of  external  bruises  and  a  nervous  shock.  Plaintiii  was  confined  to 
her  bed  for  seven  or  eight  weeks,  and  one  of  her  legs  had  become  partially 
paralysed.     Louisville  S.  R.  Co.  v.  Minogue  (Ky),  14  S.  W.  Rep.  357. 

$10,000  excessive,  and  reduced  to  $5,000  where  a  woman  was  injured  by 
havini;  her  leg  broken,  her  arm  dislocated,  and  her  back,  shoulder,  and 
side  injured.  She  was  not  able  to  walk  for  four  months,  and  at  the  end  of 
two  years  had  not  recovered.  Missouri  Pac.  R.  Co.  v.  Texas  Pac.  R.  Co.. 
41  Fed.  Rep.  311,  41  Am.  &  Eng.  R.  Cas,  34. 

$1 1.000,  verdict  for,  held  a  proper  case  for  the  interference  of  the  court, 
the  amount  being  more  than  double  the  amount  which  could  have  been 
awarded  If  the  accident  had  proved  fatal.  Collins  v.  Albany  &  S.  R.  Co- 
il Barb.  (N.  Y.).  491.  ' 

$ii,ooo  excessive  where  passenger  was  ejected  from  car  with  violence 
wherebv  he  received  severe  bodily  injuries.  Amount  reduced  to  87.000. 
McKinfey  v.  Chicago  &  N.  W.  R.  Co.,  44  Iowa,  314. 

$12,000,  although  reduced  by  permission  of  plaintiff's  counsel  to  $10,000. 
for  injuries  resultmg  in  loss  of  hand  by  brakeman.  held  grossly  excessive.  ' 
Judgment  all  remitted  except  $4,000  affirmed.     Brown  v.  So.  Pacific  R.  Co. 
(Utah,  April  18.  1891),  j6  Pac.  Rep.  579. 

$1^,500  excessive  for  injurjt  to  leg  below  the  knee,  heating  taking  place 
wichm  five  months,  and  leaving  it  a  little  shorter  than  the  other.  Some 
injuries  were  received  about  the  head.  Physicians  bill  was  $750.  Amount 
reduced  to  $7,000.  Coppins  v.  New  York  Cent.  &  H.  R.  R.  Co.,  48  Hun 
(N.  Y.),  262. 

$14,833  excessive  for'breaking  leg  and  causing  permanent  injury,  plaint- 
iff being  twenly-one  years  of  age.  Southwestern  R.  Co,  v.  Singleton,  66 
Ga.  252. 

$[5,000  excessive  for  loss  of  right  arm  near  shoulder.  Amount  reduced 
to  $10,000.  Silberstein  -v.  Houston,  W.  St.  A  P.  F.  R.  Co.,  4  N.  Y.  Supp, 
843- 

$15,000  excessive  for  injuries  to  a  woman  fifty-three  years  old,  who  was 
injured  in  a  wreck,  and  probably  crippled  for  life  owing  to  an  injury 
lo  the  spine.  Judgment  affirmed  on  condition  of  a  remittitur  of  $5,006. 
Furnish  -v.  Missouri  Pac.  R.  Co,  (Mo.),  13  S.  W,  Rep,  1044, 

(18,000  excessive  (or  injury  to  brakeman  owing  to  car_pas3ing  over  his 
legs  crushing  them  so  that  amputation  was  necessary.  Chicago  &  N.  W, 
R.  Co.  V.  Jackson.  55  111.  492. 
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$20,000  excessive  for  injury  to  minor  decreasing  his  ability  to  labor. 
Texas  &Pac.  R.Co.v.  Morin,66Tex.  133.  25  Am.  &  Eng.  R.  das.  S39- 

$20,750  excessive  for  injury  to  man  fifty-four  years  of  age  causing  ampu- 
tation of  foot.  Medical  attendance  cost  $800.  Verdict  reduced  to  Slo,- 
750.     Kennon  v.  Gilmer,  9  Mont.  io8. 

£25,000  excessive  where  injuries  where  not  permanent  although  severe. 
causing  great  pain.  Verdict  reduced  to  $5,000.  Peyton  v.  Texas  &  Pac. 
R.  Co..  41  La.  Ann.  861,  41  Am.  &  Eng!  R.  Cas.  5S0, 

$25,c>oa  excessive  for  an  injury  rendering  a  person  a  cripple  for  life. 
Chicago  &  N.  W.  R.  Co,  v.  Fillmore.  57  Hi.  265. 

$30,000  excessive  for  injury  sustained  from  fall  of  suspended  bucket. 
$[o,ooo  remitted.  Columbus.  Hocking  Valley,  etc.  v.  Shannon,  4  Ohio 
•    Circuit  Court.  449- 

830,000  excessive  for  injuries  to  young  boy  necessitating  amputation  of 
both  legs.  Heddles  v.  Chicago  &  N.  W.  R.  Co..  74  Wis.  239,  39  Am.  & 
Eng.  K.  Cas.  645. 

$35,000  excessive  where  in  collision  plaintiff's  right  foot  and  ankle  were 
crushed  so  that  leg  had  to  be  amputated  below  the  knee.  Left  leg  was 
badly  bruised,  bones  separated,  and  ligaments  ruptured.  Plaintiff  spent 
about  $5,ocw  for  treatment.  Louisville,  etc.  R.  Co.  v.  Fox.  11  Bush  (Ky,). 
500. 

Damages  Held  not  Exceuiv«. 

$400  not  excessive  where  passenger  was  disabled  by  injury  for  several 
weeks.  Knowlton  v.  Milwaukee  City  R.  Co..  59  Wis.  273.  16  Am.  &  Cpg. 
R.  Cas.  330. 

$400  not  excessive  for  injuries  received  from  defective  sidewalk,  the  ver- 
dict not  appearing  at  first  blush  to  be  grossly  excessive.  City  of  Aurora 
V,  Bitner,  100  Ind.  396.  8  Am.  &  Eng.  Corp.  C!as.  571. 

$500  not  excessive  where  a  passenger  was  expelled  from  train  on  a  dark 
ni^ht,  compelled  to  walkover  bridge  halfa  mile  long,  and  became  seriously 
sick.  International  &G.  N.  R.  Co.  i-.  Wilkes.  68  Tex.  617.  34  Am.  &  Eng. 
R.  Cas.  331. 

$500  not  excessive  for  injuries  to  woman  fifty-five  years  old.  injured  so 
that  she  was  confined  to  her  bed  for  months,  and  who  suffered  great  pain. 
Plaintiff  was  able  to  earn  from  $8  to  $10  a  month  previous  to  accident. 
Atlanta  &  W.  P.  R.  Co.  v.  Smith,  81  Ga.  690. 

$500  not  excessive  where  plaintiff  was  merely  considerably  bruised  by 
being  thrown  from  train,  but  sufTered  no  serious  injury.  East  Line  &  R. 
R.  Co.  *.  Lee.71  Tex.  538. 

t530  not  excessive  (or  injury  to  plaintiff's  son  sixteen  years  of  age,  ren- 
dering him  unconscious  for  a  time  and  disabling  him  for  weeks.  Indian- 
apolis &  V.  R.  Co.  -u.  McLin,  82  Ind.  435,  8  Am.  &  Eng.  R.  Cas.  237. 

$550  not  excessive  where  one  of  plaintiff's  fingers  was  mashed  off  and 
another  badly  hurt,  disabling  him  for  work  for  five  months,  Georgia 
Pac.  R.  Co.  ly.  Rifjden,  85  Ga.  867. 

$600  not  excessive  where  passenger  was  illegally  expelled  and  forced  to 
walk  several  miles,  suffering  considerable  physical  pain.  Lake  Erie  &  W. 
R.  Co.  V.  Fix,  88  Ind.  381,  1 1  Am.  &  Eng.  R.  Cas.  109. 

$600  not  excessive  for  injuries  producing  pain  in  legs  lasting  three  weeks, 
but  not  permanent.     Fell  v.  Northern  Pac  R.  Co..  44  Fed.  Rep.  248. 

$6oo  not  excessive  for  serious  injuries  resulting  in  considerable  suffering, 
expense  and  loss  of  time,  producing  impairment  of  health  and  lessening 
capacity  to  earn  money.     Kingi/.  City  of  Oshkosh,  75  Wis.  517. 

I700  not  excessive  for  great  bodily  injury  to  woman,  causing  her  to  have 
miscarriage.     Michigan  City  -n.  Ballance,  123  Ind.  334. 

$700  not  excessive  for  injury  to  passenger  assaulted  by  brakeman  who 
struck  and  bruised  his  face  and  head.  5t,  Louis  &  S.  F.  R.  Co,  v.  Black- 
burn, (Ark.  Feb,  1891),  15  S.  W,  Rep.  469. 
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^750  not  excessive  where  plaintiff  suffered  three  months.  Ryan  v. 
Knickerbocker  S.  S.  Co.,  8  N.  V.  Supp.  471. 

$966,66  not  excessive  (or  injuries  to  a.  foot  to  some  extent  permanent 
and  very  painful  for  several  weeks.  Schroth  v.  City  of  Prescott,  68  Wis. 
678,  18  Am.  &  Eng.  Corp.  Cas.  247. 

Ii.ooo  not  excessive  for  injuries  to  middle  aged  woman  consisting  in  the 
breaking  of  an  arm.  New  york,C.&St.  L.  R.  Co.  v.  Doane.  115  lnd.43S. 
37  Am.^  Eng.  R.  Cas.  87. 

$1 ,000  not  excessive  for  injuries  to  a  woman,  consisting  of  a  broken  W. 
which  confined  her  to  her  bed  for  nine  weeks,  causing  great  pain  which 
might  become  permanent.  Mayor,  etc.  of  Birmingham  7'.  Lewis.  (Ala.  April 
29.  1891),  9  So.  Rep,  243. 

$1,000  not  excessive  for  injury  to  woman  forty-five  yean  old,  disabled  by 
the  accident  (or  three  or  four  months,  and  sustaining  some  permanent  in- 
juries. Fleming  i'.  Town  of  Shenandoah,  71  Iowa.  456,  t%  Am.  A  Eng. 
Corp.  Cas.  257. 

$i,i;anot  excessive  where  passenger  was  injured  and  disabled  for  four 
months.  Memphis  &  Little  Rock  R.  Co.  v.  Stringfellow,  44  Ark.  312,  21 
Am.  Sc  EitB.  R.  Cas.  374. 

$1400  allowed  for  an  injury  breaking  plaintiff's  leg  at  the  hip.  and  caus- 
ing material  shortening.  Gale  v.  New  York  Cent.  R.  Co.,  53  How,  Pr.  (N. 
Y.)  385- 

$1,500  not  excessive  in  an  action  by  a  father  for  injury  to  boy  eleven 
years  old.  necessitating  amputation  of  a  portion  of  the  I^.  Lang  v.  New 
York.  Uke  Erie  &  W.  R.  Q>.,  51  Hun,  (N.  V.)  603. 

$[.500  not  excessive  where  plaintiff  had  two  teeth  knocked  out,  was  in- 
jured internally,  had  the  ligaments  of  his  ankle  joints  lacerated,  bad  his 
arm  broken  and  kept  in  a  sling  for  nearly  a  year,  and  at  the  time  of  the 
trial,  more  than  three  years  after,  still  suffered  great  pain.  City  of  Griffin 
V.  Johnson,  84  Ga.  279, 

$1,500  not  excessive  for  injuries  producing  a  more  aggravated  condition 
of  hernia  than  had  before  existed.  Houston  &  T.  C.  R.  Co.  v.  Schafer.  54 
Tex.  641,  6  Am.  &  Ene.  R.  Cas.  421. 

$i,5oonot  excessive  for  injuries  to  plaintiffs  1^  in  all  probability  perma- 
nent.   Garlick  v.  City  of  Pella.  53  Iowa.  646. 

$1,600  not  excessive  for  injury  toan  old  farmer  who  was  healthy  previous 
to  the  injury  but  which  was  permanent  and  would  practically  disable  from 
labor  during  the  remainder  of  his  life,  Duffy  v.  Chicago  &  N.  W.  R.  Co,. 
34  Wis.  18a, 

$[,700  not  excessive  for  injuries  to  fireman  by  steam  and  hot  water  from 
derailed  engine.  Delie  v.  Chicago  &  N.  W.  R.  Co..  51  Wis.  400,  5  Ara.  4 
Eng.  R.  Cas.  464. 

$1 ,800  not  excessive  where  plaintiff  as  result  of  injuries  was  lame  and  ner- 
vous for  two  years,  and  had  his  eyesight  impaired.  Bridge  v.  City  of  Osh- 
kosh,  71  Wis.  363. 

$7, 000  not  excessive  for  permanent  injury  inflicting  great  painfromwhen 
it  was  received  until  a  long  time  afterwards,    Texas,  etc.  R.  Co.  v.  Lowiy. 

$2,000  not  excessive  for  injuries  received  from  assault  by  conductor, 
plaintiff  having  been  badly  bruised  and  cut.  and  his  arm  broken.  Savan- 
nah St.  &  R.  R.  Co.  7/.  Bryan,  (Ga.  Dec.  10,  1890).  13  S.  E.  Rep,  307, 

$2,ooo  not  excessive  for  broken  le^  causing  a  permanent  injury  lar^ly  in- 
capacitating plaintiff  for  labor.     Dness  v.  Friederick,  73  Tes.  4^- 

$z,ooonot  excessive  for  permanent  lossof  the  use  oE  an  arm.  Little  Rock 
&  Ft.  S.  R,  Co,  7-.  Harkey.  (Ark.  Jan.  i8gi).  16  S.  W,  Rep.  456- 

$2,000  not  excessive  for  injury  to 3  woman  causing  a  miscarri^e,  Joliet 
I'.  Conway  17  III.  App.  577. 

$3,000  not  excessive  where  plaintiff  was  injured  by  being  run  into  by 
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defendant's  train,  necessitating  the  amputation  of  two  toes  and  incurring 
a  permanent  injury  to  his  leg.  Norfolk  &  W.  R.  Co.  v.  Burge,  84  Va.  63. 
32  Am.  &  Eng.  R,  Cas,  101. 

$3,000  not  excessive  (or  loss  of  services  of  plaintiffs  infant  son  who  had 
lost  part  of  his  right  leg.  Akersloot  v.  Second  Ave.  R.  Co.,  8  N.  Y.  Supp. 
926. 

$3,000  not  excessive  for  incurable  affection  of  spinal  cord  causing  perma- 
nent suffering.     Waldron  v.  St.  Paul,  33  Minn.  87. 

$2,0Do  not  excessive  for  injury  to  young  farmer  able  to  earn  $300  a  year, 
whose  arm  was  broken,  and  who  suffered  in  the  arm,  breast,  back,  and 
kidneys,  and  whose  capacity  to  labor  was  impaired  from  50  to  75  per  cent. 
Northeastern  R.  Co.  v.  Chandler,  84  Ga.  37. 

$2,300  not  excessive  for  injuries  resulting  in  amputation  of  thumb  and 
two  fingers.  Whalen  v.  Chicago,  R.  I.  &  P.  R.  Co.,  75  Iowa,  563,  38  Am. 
&  Eng.  R.  Cas.  141. 

$2,500  not  excessive  for  severe  injuries  to  passenger,  although  there  was 
some  conflict  in  the  evidence  of  the  medical  witnesses  as  to  the  character 
of  his  injury.     Gulf  C.  &  S.  F.  R.  Co.  v.  Smith,  74  Tex.  276. 

82.250  not  excessive  for  injury  confining  healthy  woman  to  her  bed  for 
six  months  and  imposing  suffering  for  four  years.  Smalley  v.  City  of  Ap- 
pleton,  70  Wis.  340. 

$2,500  not  excessive  for  perman ant  injury  which  required  medical  at- 
tendance for  some  time  ;  evidence  showing  that  plaintiff  was  more  apt  to 
suffer  from  other  ailments  than  if  she  had  not  been  injured.  Cranky. 
Forty-Second  St..  etc..  R.  Co.,  53  Hun  (N.  Y.),  425. 

$2,500  not  excessive  where  the  evidence  tended  to  prove  a  very  severe 
injury  probably  permanent  in  ita  character.  Maloy  v.  New  York  Central 
R.  Co.,  40  How.  Pr.  (N.  Y.),  274. 

$2,300  not  excessive  (or  injuries  received  by  plaintiff  running  against  hand 
car  placed  upon  highway.  Pittsburg.  C.  &  St.  L.  R.  Co.  v.  Sponier,  85  Ind, 
165,  8  Am.  &  Eng.  R.  Cas.  453. 

$2,725  not  excessive  for  injuries  to  woman  producing  pains  in  back,  loss 
of  memory,  paralysis  of  one  side  for  three  or  four  weeks,  and  some  hemor- 
rhage, with  a  tendency  to  miscarry.  Brown  v.  Hannibal  &  St.  J,  R.  Co., 
99  Mo.  310,  42  Am.  &  Eng.  R.  Cas.  f~ 


ty  her  (ailing  on  her  head,  producing  a  depression  of  the  skull.  Plaintiff's 
right  side  was  also  hurt  and  one  knee  joint,  so  as  to  make  her  lame,  and  at 
times  unable  to  step.  Montgomery  v.  Long  Island  R.  Co.,  6  N.  Y.  Supp. 
178. 

$3,000  not  excessive  for  injuries  to  plaintiff's  leg  which  a  year  and  a  half 
after  the  accident  was  still  affected  and  attended  with  pain.  Gulf,  C.  &  S. 
F.  R.  Co.  T.  Norfieet,  78  Tex.  321,  45  Am.  &  Eng.  R.  Cas.  207. 

$3,000  not  excessive  for  loss  of  three  lingers.  Neilon  v.  Marinette  &  M. 
R.  Co.,  7S  Wis.  579. 

$3,000  not  excessive  for  injuries  to  female  passenger  carried  past  her  des- 
tination and  compelled  to  walk  back  and  who  was  sick  for  several  days  as  a 
result  of  the  excitement.  Louisville  &  N.  R.  Co.  v.  Ballard,  (Ky.)  10  S. 
W,  Rep.  429, 

$3,200  not  excessive  for  permanent  injury  entailing  great  bodily  and  men- 
tal pain  and  suffering.    Grifhths  v.  Clift.  4  Utah,  462. 

$3,300  not  excessive  for  injury  to  child  two  and  a  half  years  old  where 
the  bones  of  the  leg  were  laid  bare,  the  skin  and  llesh  being  laid  open  (or 
two  or  three  inches,  there  being  a  complete  fracture  of  the  large  bone  a 
tittle  above  the  ankle.  The  physicians  testified  that  the  deformity  imposed 
would  increase  as  plaintiff  grew  older.  Hyland  v.  Yonkere  R.  Co.,4  N.  Y. 
Supp.  305. 

46  A,  &  E,  R.  Caa.— 43 
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$3,500  not  excessive  for  injury  resulting  ii 
ing  spine  and  limbs.  Knutts  t.  St.  Louis,  1. 
Am.  &  Eng.  R.  Cas.  639. 

)3,5(X)  not  excessive  for  injuries  to  child  ten  years  old  caused  by  railway 
turntable.     Houston  &  T.  C.  R.  Co.  v.  Simpson,  60  Tex,  103. 

$3,300  not  eicessive  for  injuries  causing  plaintiff  to  go  on  crutches  for 
four  months,  and  rendering  him  unable  to  attend  to  business.  Injury 
caused  great  pain,  and  in  the  opinion  of  a  physician  might  become  perma- 
nent. Haniford  v.  City  o£  Kansas  (Missouri,  Feb.  z,  1S91).  15  S.  W.  Rep. 
753- 

43iSoo  not  excessive  for  injuries  to  woman  whose  hip  was  permanently 
injured,  and  her  leg  shortened,  besides  other  inconveniences.  McDonald 
V.  City  of  Ashland,  (Wis.  Dec.  16,  1890),  47  N.  W.  Bep.  434, 

(3.300  not  excessive  for  injuries  to  woman  disabling  her  for  life  and  caus- 
ing incurable  hernia.     Caider  v.  Smalley.66  Iowa,  219,  7  Am.  &  Eng.Corp. 

$3,730  not  excessive  for  injury  to  man  sixty-two  years  old.  who  had  three 
ribs  broken  and  his  side  bruised,  the  evidence  as  to  his  ultimate  recover)- 
being  conflicting.     Missouri  Fac.  R.  Co.  t.  Aikin,  71  Tex.  373. 

$4,000  not  excessive  for  injury  consisting  of  flesh  being  lorn  from  thumb 
and  finger.    Galveston  Oil  Co.  v.  Malin,  60  Tex.  643. 

$4,000  not  excessive  for  painful  injuries  of  a  temporary  character,  and 
(or  spinal  injuir  likely  to  prove  permanent.  Missouri  Pac.  R.  Co.  v.  Shu- 
tord,  72  Tex.  165,  37  .'Vm.  &  Eng.  R.  Cas.  194. 

$4,000  not  excessive  for  injury  causing  severe  pain  for  months,  and  from 
which  plaintiff  had  not  recovered  at  the  time  of  the  trial,  three  years  after 
the  accident.     Heucke  t'.  Milwaukee  City  R.  Co.,  69  Wis.  401. 

$4,000  not  excessive  for  loss  of  hand.  Withcofsky  v.  Wier,  32  Fed.  Rep. 
301. 

$4,000  not  excessive  where  before  accident  plaintiff  was  a  strong,  healthy 
woman  with  a  fiorid  complexion,  and  afterwards  she  was  pale  and  sickly. 
Fitton  V.  Brooklyn  City  R.  Co.,  S  N.  Y.  Supp.  641. 

^.000  not  excessive  for  compound  fracture  of  the  left  arm  and  partial 
dislocation  of  the  elbow  resultmg  in  permanent  and  painful  injury.  Van 
Winter  v.  Henry  County,  61  Iowa,  684,  2  Am.  &  Eng.  Corp.  Cas.  312, 

$4,300  not  excessive  for  permanent  disablement  of  plaintiff's  right  hand 
and  the  pain  and  suffering  endured.  Schultze  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  48  Wis.  375- 

$4,500  not  excess 
ond  Ave.  R.  Co.,  i. 

$4,500  not  excesE 
Ga.  22. 

$4,500  not  excessive  for  injury  to  woman,  consisting  of  broken  shoulder. 
causing  great  pain  and  resulting  in  paralysis  of  arm,  and  permanent  dis- 
ability.    Missouri  Pac.  R.  Co.  v.  Texas  Pac.  R.  Co.,  44  Fed.  Rep.  316. 

^,680  not  excessive  for  injuries  causing  disability  to  work,  affecting  the 
breathing  and  the  heart  aaion,  and  which  physician  testified  would  end 
life  in  eight  years.     Hughes  v.  Orange  Co.  M.  Assoc.  56  Hun,  (N.  Y.)  396. 

$4,700  not  excessive  for  loss  of  hand.  Central  R,  Co.?'.  Dc  Bray,  71  Ga. 
406. 

85.000  not  excessive  (or  injury  to  switchman  so  badly  crushed  as  to  be 
unable  to  perform  his  usual  manual  kbor,  and  the  evidence  tending  to 
show  that  he  would  never  be  able  to  do  any  kind  of  work  for  which  he 
would  receive  wages.    Toledo.  W.  &  W.  R.  Co.  v.  Fredericks,  71  III.  294. 

85.000  not  excessive  fof  broken  leg,  and  internal  injuries  permanently 
affecting  general  health.     Brady  1:  Manhattan  R.  Co.,  6  N.  Y.  Supp.  533. 

$5,000  not  excessive  where  plaintiff  was  so  disabled  as  to  prevent  him 
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frum  pursuing  his  occupation,  and  his  suRerings  were  very  ereat.     Morjson 
7'.  Broadway  &  S.  A.  R.  Co..  8  N.  V.  Supp.  436. 

£15,000  not  excessive  for  an  injun'toan  old  woma 
caused  great  pain  and  i 


for  her  usual  pursuits.     Hinton  v.  Cream  City  R.  Co.,  65  Wis 

$5,000  pot  excessive  for  injury  to  woman  fifty-seven  years  old  who  losl 
the  free  use  of  one  of  her  arms,  had  her  shoufder  and  spine  injured,  and 
whose  general  health  was  impaired.    Texas  Pac.  R.  Co.  v.  Davidson,  68 

85,000  not  excessive  where  plaintiff  Suffered  permanent  physical  and 
mental  injury.     Kennedy  v.  Rochester,  etc.  R.  Co.,  7  N.  Y-.  Supp.  221, 

$;.ooo  not  excessive  for  injuries  to  mtddle-a^ed  man,  probably  causine; 
him  to  suffer  more  or  less  during  the  remainder  of  his  life.  Bitner».  Utah 
Cent.  R.  Co..  1 1  Pac.  Rep.  620. 

$5,000  not  excessive  for  injury  causing  shortening  of  kg, and  bowing  left 
lee  outward,  and  maknig  it  considerably  larger  than  the  right  leg.  Plaint- 
iff s  strength  was  not  materially  lessened,  but  his  deformity  would  always 
exist.  Metropolitan  St.  R,  Co.  i/.  Moore,  83  Ga.  453, 41  Am.  &Eng.  R.  Cas. 
240, 

^5.000  not  excessive  where  brakeman  was  caught  between  freight  cars, 
wholly  disabled  for  nine  months,  and  partially  (orlife,  one  of  his  legs  being 
shortened.     Texas,'  etc.  R.  Co.  v.  McAtee,  61  Tex.  625. 

$;.ooo  not  excessive  tor  injuries  confining  plaintiff  to  house  for  three 
weeks,  compressing  his  sides,  resulting  in  pneumonia  and  producing  in- 
ability to  work  up  to  the  time  of  the  trial,  as  well  as  constant  pain.  Han- 
Ion  T.  Missouri  Pac.  R.  Co..  (Mo.  May  19,  i8gi),  16  S.  W.  Rep.  233. 

$5,000  not  excessive  (or  injury  necessitating  amputation  of  the  arm. 
Little  Rock  &  F.  S.  R,  Co.  v.  Cagle,  53  Ark.  347.  44  Am.  &  Eng.  R.  Cas, 
536. 

$5,000  not  excessive  for  injury  to  man  aged  fifty-four,  who  was  confined 
to  his  house  for  six  weeks  and  had  three  rtbs  broken  and  possibly  lamed 
for  life.    Quinn  ?-.  Long  Island  R.  Co.,  34  Hun,  (N.  Y.)  331. 

$5,000  not  excessive  for  injury  to  woman  causing  miscarriage  and  pro- 
ducmg  permanent  injuries  to  spine.  Mo.  Pac.  R.  Co.  v.  White,  (Texas 
March  10.  1891),  15  S.  W.  Rep.  808,  . 

85,000  not  excessive  for  injury  10  woman,  bruised  and  otherwise  injured. 
with  miscarriage  threatened,  and  who  had  not  been  able  to  attend  to  house- 
hold duties  for  three  months  after  accident.  Missouri  Pac,  R.  Co.  t. 
Mitchell,  72  Tex.  171, 

$S,ooo  not  excessive  for  injuries  to  woman  fifty-two  years  old.  who 
would  probably  be  unable  to  walk  for  four  or  five  years,  $857  having  been 
paid  for  medical  expenses.  Furnish  v.  Mo.  Pac,  R.  Co.,  (Mo.  Feb,  2,  1891). 
15S.W.  Rep.315. 

$5,000  not  excessive  for  injuries  received  by  passenger  having  been  thrown 
across  seat  by  violent  concussion.  Plaintiff's  capacity  for  labor  was  de- 
creased two-thirds,  and  he  was  rendered  dull  and  weakly.  Physicians  tes- 
tifying for  defendant  showed  tliai  injuries  were  probable  result  of  an  old 
trouble.  Richmond  &  D,  R.  Co,  v.  Childress,  (Ga.  Nov.  10,  1890).  12 
S.E.  Rep.  301. 

$5,246  not  excessive  for  injury  to  passenger  resulting  from  derailment, 
consisting  of  wound  on  back  of  head,  fracture  of  the  clavicle  bone,  and 
fracture  of  several  ribs,  the  scapula  thrown  out  of  position,  and  the  lungs 
injured.  Plaintiff  was  a  pension  examiner  earning  $2,500  a  year.  So. 
Kansas  R.  Co.  t.  Walsh,  (Kan.  March  7.  1891,}  26  Pac,  Rep.  45. 

$5,500  not  excessive  for  injury  to  passenger  consisting  of  a  crippled  arm. 
Plaintiff  was  a  cattle  dealer  and  his  services  were  worth  from  $1 50  to  $200 
a  month,    Ohio  &  M.  R.  Co.  i',  Judy.  120  Ind.  397, 
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tS,Soo  not  excessive  where  plaintiff's  looX.  was  crushed  so  tliat  he  became 
a  cripple  by  the  loss  of  two  toes  and  several  small  bones  from  the  instep. 
Smith  V.  Memphis  &  L.  R.  R.  Co..  18  Fed.  Rep.  304. 

$6,000  not  excessive  for  loss  of  three  fingers,  injuries  to  wrist  and  arm, 
imposing  great  sulTering,  although  plaint iti earned  only  ji. 50  a  day.  Mur- 
taugh  V.  New  Yoris  Cent.  &  H.  R.  R.  Co.,  49  Hun,  (N.  Y.)  456- 

to.ooo  not  excessive  for  total  disability  for  six  months,  and  probably  par- 
tial disability  for  life.     Howard  Oil  Co.  v.  Davis.  7S  Tex.  630. 

(6.000  not  excessive  for  injury  confining  plaintiff  to  his  bed  eleven 
months  and  causmg  intense  pain,  the  bones  of  his  broken  1^  having  de- 
composed and  compelling  removal,  )eaving  him  a  cripple  for  life.  East  St. 
Louis  &  C.  R.  Co.  V.  Fraiier,  16  III,  App.  437. 

%f>,Qoa  not  excessive  for  injury  depriving  plaintiff  of  use  of  one  hand- 
Missouri  Pac,  R.Co,!-.  Jones,  75  Tex.  151.  41  Am.&Eng.  R.  Gas.  363. 

J6.000  not  excessive  for  injury  to  brakeman  consisting  of  mashed  elbow, 
cut  forehead,  instep  hurt,  eyes  injured,  and  otherwise  bruised.     Houston 

4  T.  C.  K.  Co.  V.  Lowe.  (Tex.)  11  S.  W.  Rep.  1063.      . 

$6,040  not  excessive  for  crushing  leg.  Central  R.  Co.  v.  Crosby,  74  Ga. 
737- 

$6,050  not  excessive  (or  injuries  received  in  collision  resulting  in  partial 
paralysis  and  inability  to  resume  work,  medical  expenses  having  been  $400. 
Mellor  V.  Missouri  Fac.  R.  Co..  (Mo.  Dec.  I.  1890)  14  S.  W.  Rep.  756- 

6.500  not  eicessiveforinjury  to  healthy  man  (orty-four  years  of  age.  con- 
sisting of  a  permanent  injury  to  the  eye  which  would  result  in  its  loss,  and 
mi^ht  aflect  sight  of  other  eye.  Plaintiff's  vertebrse  was  also  out  of  line, 
and  he  was  likely  to  become  a  hunchback  and  paralyzed.  Dallas  &  G.  R. 
Co.  V.  Able,  72  Tex.  150,  37  Am,  &  Eng.  R.  Cas.  453. 

$6,933  not  set  aside  as  excessive  where  plaintiff  was  stunned  in  an  acci- 
dent, her  ribs  broken,  spine  injured,  and  there  were  other  injuries  and  she 
received  medical  treatment  for  a  long  time.  Houston  &  T.  C.  R.  Ca  w. 
Lee.  69  Tex.  556,  34  Am.  &  Eng.  R.  Cas.  452. 

$7,000  not  excessive  for  injury  consisting  of  loss  of  arm  below  elbow, 
plaintitf  being  thirty  years  old  with  a  family  to  support.  Sobieski  v.  Si. 
Paul  AD.  R.  C0..4'  Minn.  169. 

$7,000  not  excessive  lot  injury  to  passen^r  permanently  disabling  from 
attending  to  a  profitable  business.     Lambkin  v.  Southeastern  R.  Co..  L.  B. 

5  App.  Cas.  352. 

$7,000  not  excessive  for  injury  to  passenger  which  resulted  in  rupture. 
Plaintiff  could  not  engage  in  violent  exercise  and  would  be  deprived  of 
some  of  his  strength,  although  a  physician  testified  that  it  would  not 
shorten  his  life.     Wedekind  v.  Southern  Pac.  R,  Co.,  20  Nev.  292. 

$7,000  not  excessive  where  plaintiff's  wrist  was  broken  rendering  him 
unable  to  work  for  six  weeks.    City  of  Sherman  v.  Nairey.  77  Tex.  291. 

87.000  not  excessive  for  injury  to  woman  sixty-three  yeare  old  consist- 
ing o(  a  fracture  of  the  femur  causing  intense  pain,  the  injury  resulting  in 
shortening  her  leg  of  which  she  would  never  have  the  full  use.  Fitch  *, 
Broadway  &  S.  A.  R,  Co.,  10  N.  Y.  Supp,  225, 

$7,000  not  e.tcessive  for  injury  to  boy  four  years  of  age.  causing  intense 
sutfering  for  many  months  and  rendering  him  a  cripple  lor  life.  Ft.  Worth 
St.  R,  Co.  V.  Witten,  74  Tex,  302. 

$7,500  not  excessive  where  both  of  plaintiff's  1^  were  broken,  and  his 
ankle  badly  dislocated.     Evans  v.  Deik.  (Texas)  9  S.  W.  Rep,  550. 

$7,500  not  excessive  for  injuries  which  might  be  permanent,  consisting  (rf 
a  broken  leg  which  was  shortened,  and  one  shoulder  lamed,  and  plaintiff 
greatly  reduced  in  flesh,  so  as  to  be  unable  to  work  but  half  the  tirae- 
Hallack  v.  Johnson,  [2  Colo,  244, 

$7,500  not  excessive  where  plaintiff's  foot  was  cut  off  crosswise  from  the 
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instep  to  the  heel,  the  leg  being  scarred  and  shrivelled  nearly  to  the  knee. 
Texas  &  Pac.  R.  Co.  t.  Overheiser.  76  Tex.  437- 

$3,000  not  excessive  where  plaintifT's  face  was  crushed,  his  lower  jaw 
made  immovable,  and  rendering  him  a  cripple  and  an  invalid  for  life.  Oties 
f.  Cowles,  Electric  S.  &  A.  Co.,  7  N.  Y.  Supp.  251. 

$3,000  not  excessive  for  injury  to  healthy  eirl  requiring  amputation  o( 
limb  above  knee.    Gulf,  C.  &  S.  F.  R.  Co.  v.  Sir>'on,  66  Tex.  4,21. 

$8,000  not  excessive  for  injury  to  plaintiR,  a  young  man,  compelling  him 
to  submit  to  surgical  operation  by  which  portion  of  ankle  bone  was  re- 
moved. Plaintiff  suffered  great  pain,  and  had  become  a  cripple  for  life. 
Henry  v.  Sioux  City  &  P.  R.  Co.,  75  Iowa,  84. 

$S.ooo  not  excessive  tor  permanent  injury  to  a  farmer  fifty-two  years  old 
with  an  expectancy  of  life  of  nearly  twenty  years,  the  injuries  having 
caused  great  suffering.  Funston  v.  Chicago,  R.  I.  &  P.  R.  Co.,  61  Iowa,  752, 
14  Am.  &  Enp.  R.  Gas.  640. 

$8,000  not  excessive  for  the  loss  of  a  hand.  Chicago  &  A.  R.  Co.  v. 
Wilson.  63  111.  167. 

S3,ooo  not  excessive  for  loss  of  leg  by  laborer.  Schumacher  v.  St  Louis 
&  S.  F.  R.  Co.,  39  Fed  Rep.  174. 

$8,000  not  excessive  for  injury  which  rendered  healthy  v^rous  man 
diseased,  feeble  and  helpless  for  life.  Cummings  t*.  National  Furnace  Co., 
60  Wis.  603. 

$8,000  not  excessive  for  injuries  necessitating  amputation  of  one  fool 
and  disabling  plaintiff  from  attending  to  business  for  over  thirteen  months. 
Ferguson  v.  Wisconsin  Cent.  R.  Co.,  63  Wis.  145,  19  Am.  &  Eng.  R.  Cas. 
285.       . 

$8,100  not  excessive  where  a  girl  seven  years  of  a^e  had  one  leg  cut  off 
and  her  right  hand  crushed  so  as  to  cause  amputation  of  two  fingers,  be- 
sides being  otherwise  injured.     Chicago  &  A.  R.  Co.  v.  Murray,  71  III. 601. 

$8,250  not  excessive  for  fracture  of  several  ribs  and  a  puncturing  of  a 
lung,  causing  great  suffering  and  confining  plaintift  for  several  weeks. 
Reed  t.  Chicago.  Si.  P.  M.  &  O.  R.  Co..  74  Iowa.  188. 

$8,500  not  excessive  for  injuries  consisting  of  severance  of  the  nervous 
connection  of  the  left  arm  resulting  in  jjain  and  contraction  of  the  fingers, 
although  plaintiff  still  had  use  of  his  arm  to  the  elbow.  Rid  en  hour  v. 
Kansas  City  Cable  R.  Co.,  (Mo.)  13  S.  W.  Rep.  889. 

$8,525.87  not  excessive  for  serious  and  permanent  injury  to  spine  of 
married  woman.     Stouter  v.  Manhattan  R,  Co.,  6  N.  V.  Supp.  163. 

$8,958  not  excessive  for  injury  to  a  female  passenger,  her  spine  being 
permanently  injured,  plaintiff  bemg  a  person  of  education  and  a  teacher 
by  profession.     Illinois  Cent.  R.  Co.  v.  Parks,  88  III.  373. 

$9,000  not  excessive  for  wound  two  inches  long  and  three  or  four  inches 
deep  in  side.  The  wound  was  serious  and  permanent  and  health  entirely 
destroyed.     Western  &A.  R.  Co.  t/.  Lewis,  84  Ga.  211. 

$9,000  not  excessive  where  plaintiff's  leg  was  broken,  compelling  him  to 
lay  two  months  before  getting  up  and  unable  to  do  anything  except  on 
crutches  for  a  year.  Tne  broken  leg  was  afterwards  shortened  and  the 
knee  was  stiffened.     Griffith  i^.  Missouri  Pac.  R.  Co.,  98  Mo.  168. 

$9,000  not  excessive  where  plaintiff  suffered  injuries  that  disabled  him 
for  life  and  which  caused  great  suffering.  Deppe  t/.  Chicago,  R.  1.  &  P. 
R.  Co,  38  Jowa,  592. 

$9,650  not  excessive  for  leg  so  crushed  that  it  had  to  be  amputated  above 
the  knee.     Nadau  v.  White  River  L.  Co.,  76  Wis.  i2o. 

$10,000  not  excessive  for  injury  to  brakeman  causpd  by  car  passing  over 
his  legs,  there  having  been  two  previous  trials,  the  first  time  a  verdict  for 
$10,000,  the  second  for  $12,000.  Porter  t.  Hannibal  &  St.  J.  R.  Co.,  71 
Mo.  66,  2  Am.  &  Eng.  R.  Caa.  44- 
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tio.ooo  not  escessjve  lor  injuries  to  a  locomotive  fireman  who  was  fear- 
fully scalded,  and  confined  (or  two  months,  and  unable  to  do  any  hard 
work  for  more  than  a  year  alter  the  accident;  one  ear  was  permanently 
deafened  and  his  suffermgs  were  excruciating.  St.  Louis  &  S.  F.  R.  Co.  v. 
McClain,  (Texas.  March  3,  1891)  15  S.  W.  Rep.  789. 

$10,000  not  excessive  for  permanent  disablement  in  one  leg  and  shoulder, 
rendering  plaintiff  helpless  and  unable  to  labor.  Daniels  v.  Union  Pac  R. 
Co..  (Utah)  23  Pac.  Rep.  762. 

tio.ooo  not  excessive  for  injury  to  child  nine  fcars  of  ^e,  rendcriiw  him 
lame  for  life.  Galveston  v.  Posnainsky,  61  Tex.  1 18. 13  Am.  &  Eng.  Corp. 
Cas.  484. 

tio.ooo  not  excessive  for  injuries  consisting  of  loss  of  a  leg  at  the  ankle, 
causing  disability  to  work  for  a  year,  and  decreasing  camine  power,  wound 
being  extremely  painful.  Taylor  i'.  Mo.  Pac  R.  Co.,  (Mo.  March  11,  189O 
16S.  W.  Rep.  206. 

tio.ooo  not  excessive  (or  injuries  to  brakeman  resulting  in  loss  of  leg 
below  the  knee  and  confining  plaintiff  to  bis  room  over  mty  days  while 
suffering  extremely.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Moore,  31  Kan.  197. 
IS  Am.  &  Eng.  K.  Cas.  31a. 

tio.ooo  not  excessive  for  injury  causing  the  amputation  of  a  band.  Union 
Pacific  R.  Co.  T.  Young,  19  Kan.  493. 

tio.ooo  not  eicessive  where  physician  testified  that  plaintiff  would  never 
recover  from  injuries  which  left  him  a  physical  wreck.  Dalzell  v.  Long 
Island  R.  Co..  6  N.  Y.  Supp.  167. 

tio.ooo  not  excessive  where  plaintiff  was  entirely  deprived  of  his  health 
and  ability  to  labor  for  life.  Columbia  &  P.  S.  R.  Co.  v.  Hawthorn,  3 
Wash,  Terr.  353, 

$10,000  not  excessive  for  loss  of  foot.  Louisville  &  N.  R.  Co.  v.  Mit- 
chell (Ky.)  8  S.  W.  Rep.  706. 

tiOiOoo  not  excessive  where  plaintiff  suffered  complete  paralysis  of  the 
left  side.  Osborne  v.  Detroit,  32  Fed.  Rep.  36,  18  Am.  &  Eng.  Corp.  Cas. 
130- 

tio,ooo  not  excessive  for  injury  necessitating  amputation  of  an  arm.  de- 
fendant having  been  guilty  of  gross  negligence.  Robinson  v.  Western 
Pac.  R.  Co.,  4a  Cal.  409. 

tio.ooo  not  excessive  for  loss  of  right  foot  of  young  man.  unfitting  him 
for  pursuing  his  calling.    Bowers  ^.  Union  Pac.  R.  Co.,  4  Utah,  215. 

tio,i75  not  excessive  for  injury  to  elderly  physician  earning  (2,500  a 
year,  who  was  scalded,  his  nose  broken  and  his  teeth  knocked  out,  and 
three  ribs  broken,  and  who  was  partially  paralyzed  and  in  constant  pain. 
Gratiot  7'.  Mo.  Pac.  R.  Co.,  (Mo.  May  19,  1891).  16  S.  W.  Rep.  384. 

tt  1,000  not  excessive  for  injuries  to  laborer  necessitating  amputation  of 
one  leg  and  incapiacitating  him  for  work.  Berg  v.  Chicago,  M.  &  St.  P.  R. 
Co..  50  Wis.  419,  2  Am.  &  Eng.  R.  Cas.  70- 

tii,ooo  not  excessive  for  serious  injury  to  man  of  advanced  years  en- 
tailing confinement  for  a  long  time,  great  suffering  and  eiywnsive  treat- 
ment and  the  amputation  of  a  portion  of  one  of  his  feet.  Jordan  v.  New 
York  &  H.  R.  Co.,  9  N.  Y.  Supp.  506. 

$11,000  not  excessive  for  injury  to  young  man  thirty  years  of  age,  per- 
manently disabling  him.     Belair  v.  Cnicago  &  N.  W.  R.  Co.,  43  Iowa.  661. 

$12,000  not  excessive  for  injury  to  brakeman,  twenty-two  years  old,  who 
had  earned  $60  a  month  and  was  unable  to  work  lor  two  years,  and  bis 
earnings  had  decreased  to  gio  a  month.  Trinity  &  S.  R.  Co.  v.  Lane, 
(Texas,  Feb.  20,  1891),  15  S.  W.  Rep.  477- 

$12,000  not  excessive  for  injuries  to  fireman  thirty- nine  years  old  ren- 
dering amputation  of  leg  necessary  and  causing  great  suffering  and  im- 
pairing general  health.  Missouri  Pac.  R.  Co.  v.  Mackey,  33  Kan.  298, 12 
Am.  &  Eng.  R.  Cas.  306. 
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)12,CNX>  not  excessive  where  manager  of  telegraph  company  received  in- 
juries necessitucing  ampuiation  of  an  arm  impairing  his  eniciencv  as  an 
operator  and  putting  him  to  an  expense  of  $2,000.  Dougherty  J/.  Missouri 
Pac.  R.  Co.  (Mo.),  34  Am.  &  Eng.  R.  Cas.  488. 

$12,000  not  excessive  for  fracture  of  thigh  bone  and  stiffening  of  knee- 
joint.  Pain  suffered  could  only  be  remedied  by  surgical  operation  at 
great  risic  of  life.    Texas  M.  R.  Co.  v.  Douglass,  73. Tex.  325. 

$12,000  not  excessive  for  injury  confining  plaintiff  to  his  bed  (or  six 
weeks,  causing  him  great  pain  and  rendering  him  unable  to  attend  to  bus- 
iness for  several  months  and  leaving  him  permanently  lame,  and  obliging 
him  to  spend  about  $1,350  for  physician  s  services.  Rockwell  v.  Third 
Avenue  R.  Co.,  64  Barb.  (U.  V.),  43S. 

$12,040  not  excessive  for  injury  to  arm  of  person  dependent  on  manual 
labor  for  support,  the  injury  greatly  reducing  her  earning  capacity.  Coast 
Line  R,  Co.  v,  Boston,  83  Ga.  387.  4 

$14, 167  not  excessive  for  injury  to  leg,  disabling  person  for  life.  Galves- 
ton, H.  &  S.  A.  R.  Co.  V.  Porfert,  72  Tex.  344,  37  Am.  &  Eng.  R.  Cas.  540. 

$15,000  not  excessive  for  injuries  to  practising  physician  almost  totally 
disabling  him,  where  before  accident  he  had  earned  from  $1,200  to  $1,500 
a  year.  Pence  v.  Chicago,  R.  I.  &  P.  R.  Co.,  79  Iowa,  89,  42  Am.  &  Eng. 
R.  Cas.  126. 

$15,000  not  excessive  for  injury  to  miner  by  accident  to  his  right  shoul- 
der and  some  of  his  ribs  and  one  of  his  legs  being  broken,  the  leg  having 
to  be  amputated.    Solen  i*.  Virginia  &  Truckee  R.  Co.,  13  Nev.  106. 

$15,000  not  excessive  for  injuries  to  youne  man  seventeen  years  old. 
breaking  his  collar  bone,  compressing  nis  cnest,  breaking  his  right  arm. 
and  crushing  his  elbow.  Plaintiff's  sufferings  were  severe  and  his  life 
shortened,  GuK.  C.  &  S.  F,  R.  Co.  v.  Dorscy.  66  Tex.  148. 25  Am.  &  Eng. 
R,  Cas,  446. 

$1 5,000  not  excessive  for  loss  of  both  legs  by  a  healthy  man.  forty-five 

gars  of  age.     Hobson  v.  New  Mexico  &  A.  R.  Co.  (Ariz.),  28  Am,  &  Eng. 
.  Cas.  360. 
$15,000  not  excessive  for  injuries  consisting  of  broken  thigh,  fractured 

?:lvis,  atid  other  permanent  injuries.  Louisville,  N.  O.  &  T.  R.  Co,  v. 
bompson,  64  Miss.  584,30  Am.  &  Eng.  R.  Cas.  541, 

$15,000  not  excessive  for  injury  to  engineer  incapacitating  him  from 
any  labor,  and  depriving  him  of  the  sense  of  hearing.  Texas  &  P.  R.  Co. 
V.  Johnson,  76  Tex.  461,  42  Am,  &  Eng,  R,  Cas.  7- 

$16,000  not  excessive  where  plaintiff  was  permanently  injured,  and  his 
heart  displaced  and  enlarged,  Georgia  Pac,  R,  Co,  v.  Dooley.  (Georgia, 
Dec.  I,  1890).  12  S.  E.  Rep.  923. 

$18,000  not  excessive  lor  loss  of  leg  and  loss  of  use  of  arm  by  a  man  in 
prime  of  life.    Murray  v.  Brooklyn  City  R.  Co.,  7  N.  Y.  Supp.  900. 

$20,000  not  excessive  for  injury  to  a  prosperous  lawyer  of  an  exceedingly 
painful  and  permanent  nature,  the  effects  of  which  would  probably  con- 
tinue during  his  lifetime,  and  might  shorten  his  existence.  Walker  v. 
Erie  R.  Co.,  63  Barb.  (N.  Y.)  260. 

$20,000  not  excessive  for  injury  rendering  plaintiff  a  wreck  in  mind  and 
body,  causing  epileptic  fits  and  inability  to  labor.  International  &  G.  N. 
R.Co.  V.  Brazzil,  78  Tex.  314,  44  Am.  &  Eng.  R.  Cas.  437. 

$25,000  not  excessive  for  injury  to  healthy  man  rendering  him  a  physi- 
cal and  mental  wreck.    Chicago,  etc.,  R.  Co.  v.  Holland,  18  JU.  418. 

$30,000  not  excessive  for  injury  to  a  middle-aged  vigorous  man,  produc- 
ing concussion  of  the  spine  and  disease  which  would  progress  until  paraly- 
sis and  premature  death  ensued.  Harrold  v.  New  York  El.'R.  Co.,  24 
Hun  (N.  y.)  184. 
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Pacific  Express  Co. 


{Kansas  Supreme  Court,  May  g,  iSgi.) 

Carrlflra—LimKinE  Liability  to  P&rtlcular  Amount— Validity  of  Stipiitation. 
— Where  the  receiptor  contract  of  a  common  carriercontainsa  stipulation 
that  the  company  is  not  to  be  held  liable  for  any  loss  or  damage,  except  as 
forwarder  only,  nor  for  any  loss  or  damage  of  any  box,  package,  or  thing 
lor  over  $50.  unless  the  just  and  true  value  thereof  is  stated  in  such  receipt, 
and  where  the  receipt  fails  to  show  any  value  of  the  box  or  goods  shipped, 
the  receiptor  contract,  if  fairly  and  voluntarily  entered  into,  will  be  upheld 
as  a  proper  and  lawful  mode  of  securing  a  due  proportion  between  the 
amount  for  which  the  carrier  may  be  responsible  and  the  freight  he  receives, 
when  the  loss  or  injury  to  the  boK  or  goods  carried  results  only  from  slight, 
common,  or  ordinary  negligence  on  the  part  of  the  carrier,  its  agents  or 
servants. 

The  case  of  Kallman  v,  U.  S.  Express  Co.,  3  Kan.  205,  referred  to  and 
commented  on. 

Kansas  City,  St.  Jo,  &  C,  B.  R.  Co.  v.  Simpson,  30  Kan.  645,  16  Am.  & 
Ene.  R.  Cas.  158,  distinguished,  as  the  carrier  in  that  case  arbitrarily  and 
■—a\r\y  mixed  in  the  bill  of  lading  or  receipt  a  limitation  on  the  value  of 


Error  from  District  Court,  Douglas  Countv. 

On  the  4th  day  of  November,  1887,  Peter  T.  I^oley  brought 
his  action  against  the  Pacific  Express  Company  before  a 
justice  of  the  peaoe  of  Douglas  county  to  recover  $175,  for 
damages  alleged  to  have  been  sustained  by  him  in  the  trans- 
portation of  a  box  containing  type  and  electrotype  plates  from 
Kansas  City,  Mo.,  to  Lawrence,  in  this  state,  on  October  15, 
[887,  from  the  A.  N.  Kellogg  Newspaper  Company  at  Kansas 
City,  Mo,,  by  the  Pacific  Express  Company.  The  following 
is  a  copy  of  the  receipt  given  by  the  express  company  for  the 
box  in  controversy  : 

"  Read  this  receipt. 

The  Pacific  Express  Company. 

"  Not  negotiable. 

"  Received  from the  following  articles,  which  we  un- 
dertake to  forward  to  the  point  nearest  to  destination  reached 
by  thi^company  only,  perils  of  navigation  excepted.  And  it 
is  hereby  expressly  ag;reed  that  the  said  Pacific  Express  Com- 
pany are  not  to  be  held  liable  for  any  loss  or  damage,  except 
as  forwarders  only,  nor  for  any  loss  or  damage  of  any  box, 
package,  or  thing  for  over  $50.  unless  the  just  and  true  value 
thereof  is  herein  stated,  nor  for  any  loss  or  damage  by  fire. 
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the  acts  of  God,  or  of  the  enemies  of  tht  government,  the  re- 
straint of  governments,  mobs,  riots,  insurrections,  or  pirates, 
or  from  any  of  the  daneers  incident  to  a  time  of  war  ;  nor 
upon  any  property  or  thing,  unless  properly  packed  and  se- 
cured for  transportation  ;  nor  for  any  fragile  fabrics,  unless 
so  tparked  upon  the  package  containmg  the  same  ;  nor  upon 
any  fabrics  consisting  of  or  contained  m  glass.  If  any  sum 
of  money,  besides  the  charge  for  transportation,  is  to  be  col- 
lected  from  consignee  on  delivery  of  the  property  described 
herein,  and  the  same  is  not  paid  within  thirty  days  from  date 
hereof,  the  shipper  agrees  tnat  this  company  may  return  said 
property  to  him,  at  their  option,  at  the  expiration  of  that  time, 
subject  to  the  conditions  of  this  receipt,  and  that  he  will  pay 
the  charges  for  transportation  both  ways,  and  that  tlie  liabil- 
ity of  this  company  for  such  property,  while  in  its  possession, 
for  the  purpose  01  making  such  collection,  shall  be  that  of 
warehousemen  only.  And  it  is  further  agreed  that  the  said 
Pacific  Express  Company  shall  not  be  held  liable  for  any 
claim,  of  whatsoever  nature,  arising  from  this  contract,  unless 
such  claim  shall  be  presented  in  writing  sixty  days  from  date 
hereof,  in  a  statement  to  which  this  receipt  shall  be  annexed; 
and  the  shipper  and  owner  hereby  severally  agree  that  all  the 
stipulations  and  conditions  in  this  receipt  contained  shall  ex- 
tend  to  and  inure  to  the  benefit  of  each  and  every  company 
or  person  to  whom  the  Pacific  Express  Company  may  intrust 
or  deliver  the  above  described  property  for  transportation, 
(which  the  said  Pacific  Express  Company  is  hereby  authorized 
to  do,)  and  shall  define  and  limit  the  liability  therefor  of  such 
other  company  or  person : 


Date.  1887. 

Articles. 

Value. 

Consignee. 

Destination. 

Receipt  by. 

Oct.  15. 

■"'■ 

P.  T.  Foley. 

Lawrence, 
Kansas. 

Glass." 

On  the  first  page  of  the  receipt  book,  after  the  printed 
words,  "  Received  from,"  there  was  written,  "  A.  N.  Kellogg 
N'paperCo.  :"andon  the  following  pages  nothing  was  written 
in  the  blank  after  the  words.  "Received  from.'  Before  the 
commencement  of  this  action,  J.  K.  Johnston,  superintendent 
of  the  Pacific  Express  Company,  tendered  to  Mr.  Foley  for 
that  company  $50,  in  payment  for  the  damage  to  the  box,  but 
Mr.  Foley  refused  to  accept  that  amount.  Trial  had  before 
the  justice  of  the  peace  on  November  8,  1 887,  and  the  plaint- 
iff recovered  judgment  for  §144.55  and  interest  and  costs. 
The  action  was  appealed  to  the  district  court.  Trial  had  be- 
fore the  court  with  a  jury  at  the  February  term,  1888.  The 
jury  returned  a  general  verdict  for  the  plaintiff  for  $144.55, 
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with  interest,  and'alaj  made  special  findings.  Subsequently 
judgment  was  rendered  upon  the  general  verdict.  The  de- 
fenuant  excepted,  and  brings  the  case  here. 

A.  L.  Williams  and  Chas.  Monroe,  for  plaintifi  in  error. 
Jokn  Mulchings,  for  defendant  in  error. 
HoRTON,  C.  j.^The  principal  question  in  this  case  is,  what 
effect  is  to  be  given  to  the  following  language  of  the  receipt 
Cm*  autot.     executed  by  the  express  company  ?     "  It  is  hereby 

expressly  agreed  that  the  said  Pacific  Express  Com- 
pany is  not  to  be  held  liable  for  any  loss  or  damage,  except  as 
(iirwarders  only ;  nor  for  any  loss  or  damage  of  any  box, 
package,  or  thing  forover  $50.  unless  the  just  and  true  value 
thereof  is  herein  stated."  It  appears  that  the  type  and  elec- 
trotype plates  were  shipped  from  Kansas  City  to  Lawrence 
by  the  A.  N.  Kellogg  Newspaper  Company,  who,  in  making 
the  shipment,  acted  for  Peter  T.  Foley.  It  also  app>ears  that 
the  newspaper  company  had  a  receipt  book  furnished  bv  the 
express  company,  and  in  the  heading  to  each  page  were  printed 
conditions,  and,  among  others,  the  one  quoted.  The  news- 
paper  company,  having  this  book  in  their  possession  and  con- 
trol, and  using  it  from  day  to  day,  must  be  presumed  to  have 
known  of  its  conditions,  and  to  nave  shipped  with  reference 
to  it.  In  this  they  acted  for  the  plaintiff,  and  he  must  be  pre- 
sumed to  have  assented  to  the  terms  and  conditions  of  the 
receipt.  The  jury  made  the  following  special  findings  in 
answer  to  questions  submitted  to  them:  "Question.  \Vas 
not  the  box  containing  the  type  and  electrotypes  in  contro. 
versy  brpkcn  while  it  was  still  in  the  car  in  which  it  was 
brought  (rom  Kansas  City?  Answer,  It  was  found  broken 
in  the  car.  Q.  If  you  should  find  that  said  box  was  broken 
open  by  any  negligence  of  the  company,  state  what  act  or 
thing  caused  said  box  to  be  broken,  A.  We  do  not  know. 
Q.  Do  the  jury  know  where  on  the  journey  the  box  was 
broken  open  ?  If  so,  state  where.  A.  We  do  not  know.  Q. 
Were  not  the  agents  of  defendant  negligent  in  taking  the  box 
out  of  the  car?  A.  Yes.  Q.  Could  they  not  have  saved  the 
coiltents  of  the  box  by  handling  the  box  carefully  when  it 
was  taken  out  of  the  car?  A.  Yes,  to  the  best  of  our  knowl- 
edge and  belief. 

The  district  court  among  other  things,  instructed  the  jury 
that  "  while  a  common  carrier  is  generally,  in  the  absence  of 

anysuch  limitation,  liable  absolutely,  as  an  insurer, 
!«i^  **        against  all  loss  except  that  caused  by  the  act  of  God 

and  the  public  enemy,  it  may  limit  such  liability  by 
special  conditions  such  as  contained  in  this  receipt,  but  such 
special  contract  cannot  relieve  the  company  from  its  own 
negligence.     It  follows  that  in  this  case  the  company  is  liable. 
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if  at  all,  not  as  an  insurer,  but  solely  for  negligence  in  the 
transportation  of  the  property.  'Negligence  '  is  a  negative 
term,  implying  the  want  or  absence  of  ordinary  care  ;  that  is, 
that  care  and  caution  that  men  of  ordinary  prudence  usually 
exercise  under  like  circumstances.  Whether  the  defendant 
company  was  so  negligent,  and,  if  so,  whether  such  negligence 
caused  tne  injuries  complained  of,  are  questions  of  fact  for  the 
jury,  to  be  determined  from  all  the  evidence.  You  should 
consider  the  condition  of  the  material  when  delivered  to  them  ; 
the  manner  in  which  it  was  boxed  ;  the  nature  of  the  articles, 
so  far  as  they  could  be  seen  and  known  by  the  shipper;  the 
manner  in  which  such  property  is  handled  ;  the  condition 
and  circumstances  in  which  it  was  found  at  the  place  of  des- 
tination ;  and  taking  into  consideration  all  the  surrounding 
circumstances  and  facts  proven,  and  using  that  ordinary 
knowledge,  observation,  and  experience  in  life  that  men  gen- 
erally possess,  you  must  say  whether  the  loss  and  injury  were 
attributable  to  the  want  of  ordinary  care  and  diligence  on 
the  part  of  the  express  company.  If  they  were,  the  plaintiff 
may  recover  his  actual  loss ;  otherwise,  he  cannot  recover  be- 
yond the  sum  of  fifty  dollars.  "  The  express  company  asked 
the  court  to  instruct  the  jury  as  follows :  "  (i)  The  jury  are 
instructed  to  return  a  verdict  in  favor  of  the  plaintiff  for  the 
sum  of  fifty  dollars.  (2)  The  agreement  in  the  receipt  that 
defendant  will  not  be  liable  Tor  more  than  fifty  dollars 
for  any  shipment,  unless  the  true  value  of  such  shipment 
is  stated  in  the  receipt,  is  a  valid  agreement,  and  relieves 
the  defendant  of  liability,  as  insurer  for  all  amounts  over 
fifty  dollars,  leaving  it  liable  in  excess  of  fifty  dollars  only 
for  gross  negligence,  and  the  burden  of  proving  gross  neg- 
ligence is  upon  the  plaintiff,  " 

I.  It  is  settled  by  the  decisions  of  this  court,  and  by  the  great 
weight  of  authority,  that  a  common  carrier  cannot  stipulate 
for  exemption  from  responsibility  for  the  negli- 
gence of  himself  or  his  servants,  on  grounds  of  pub-  iJe*™"'  " 
Rc  policy,  even  by  express  contract.  Kansas  City, 
St.  J.  &.  C.  B.  R.  Co.  V.  Simpson,  30  Kan.  645,  16  Am.  & 
Eng.  R.  Cas.  158  ;  New  York  Cent.  R.  Co.  v.  Lockwood,  17 
Wall.  (U.  S.),  357,  and  the  cases  therein  cited  ;  2  Am.  &  Eng. 
Ency.  Law,  822.  But  this  is  not  the  question  presented  by  the 
record  in  this  case.  The  receipt  executed  by  the  express 
company,  and  knowingly  and  voluntarily  accepted  by  the 
shipper  through  his  agent,  expressly  provided  "  that  the  ex- 
press company  was  not  to  be  liable  for  any  loss  or  damage  to 
the  box.  for  over  fifty  dollars,  if  the  just  and  true  value  thereof 
was  not  stated. "  The  true  and  just  value  of  the  box  was  not 
stated  in  the  receipt  or  to  the  company  by  the  shipper.  The 
trial  court  very  properly  instructed  the  jury  "  that  the  shipper 
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must  be  presumed  to  have  assented  to  the  terms  and  condi- 
tions of  the  receipt.  "  Two  questions  are  therefore  presented 
tor  our  determination ;  First.  May  a  common  carrier  limit 
his  liability  to  an  amount  stated  in  a  written  receipt  or  special 
contract,  in  the  event  of  loss  or  injury  to  the  goods  or  property 
through  ordinary  negligence,  if  such  specialcon tract  isfreely, 
voluntarily,  and  fairly  entered  into  by  the  parties,  and  such 
contract  is  just  and  reasonable  in  its  terms  ?  Second.  Did  the 
written  receipt  or  special  contract  between  the  shipper  and 
express  company  in  this  case  limit  the  liability  of  the  com- 
pany for  loss  or  injury  to  the  amount  of  fifty  dollars? 

The  better  authorities  declare  the  law  to  be  that  the  value 
<)f  the  property  transported  may  be'agrecd  upon,  and  the 

damage  or  loss  to  the  property  occasioned  by  the 
PonrMUMU  negligence  of  the  company  or  its  servants  will  be 
"^'rtVai-  I'mited  to  the  agreed  valuation.  The  Hart  Case, 
Xi.    '  112  U.  S.  331, 18  Am.&  Eng.  K.  Cas.  604,  may  now 

be  called  the  leading  case  in  America,  ^Ir.  Justice 
Blatciiford,  delivering  the  opinion  of  the  court  in  that  case, 
said,  among  other  things  that  "  it  is  the  law  of  this  court  that 
a  common  carrier  may  by  special  contract,  limit  his  common 
law  liability,  but  that  he  cannot  stipulate  for  exemption  from 
the  consequences  of  his  own  negligence  or  that  of  his  servants. 
*  *  *  There  is  no  justice  in  allowing  the  shipper  to  be  paid 
a  large  value  for  an  article  which  he  has  induced  the  carrier  to 
take  at  a  low  rateof  freight  on  the  assertion  and  agreement  that 
its  value  is  a  less  sum  than  that  claimed  after  a  loss.  It  is  just 
to  hold  the  shipper  to  his  agreement,  fairly  made,  as  to  value, 
tven  where  the  loss  or  injury  has  occurred  through  the  neg- 
ligence of  the  carrier.  •  *  *  Thelimitationas  to  value  has 
no  tendency  to  exempt  from  liability  for  negligence.  It  does 
not  induce  want  of  care.  It  exacts  from  tlie  carrier  the 
measure  of  care  due  to  the  value  agreed  on.  The  carrier  is 
bound  to  respond  in  that  value  for  negligence.  The  compen- 
sation for  carriage  is  based  upon  that  value.  The  shipper 
is  estopped  from  saying  that  the  value  is  greater.  The  arti- 
cles have  no  greater  value,  for  the  purpose  of  the  contract 
of  transportation,  between  the  parties  to  that  contract.  The 
carrier  must  respond  for  negligence  up  to  that  value.  It  is 
just  and  reasonable  that  such  a  contract,  fairly  entered 
into,  and  where  there,  is  no  deceit  practiced  on  the  ship- 
per, should  be  upheld.  There  is  no  violation  of  public 
policy.  On  the  contrary,  it  would  be  unjust  and  unreason- 
able,  and  would  be  repugnant  to  the  soundest  principles 
of  fair  dealing  and  of  the  freedom  of  contracting,  and  thus 
in  conflict  with  public  policy,  if  a  shipper  should  be  allowed 
^to  reap  the  benefit  of  the  contract  if  there  is  no  loss,  and  to 
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repudiate  it  in  case  of  loss."  See,  also,  Harvey  v.  Terre 
Haute,  &  I.  R.  Co.,  74  Mo.  539,  6  Am.  &  Eng.  R.  Cas.  293  ; 
Brehme  v.  Dinsmore,  25  Md.  329 ;  Louisville  &  N.  R.  Co,  v. 
Sherrod,  84  Ala.  178,  35  Am.  &  Eng.  R.  Cas.  611  ;  Duntley 
V.  Boston  &  M.  R.  Co.  (N.  H.,  1890),  20  Atl.  Rep.  327  ;  Magnin 
V.  Dinsmore,  62  N.  Y.  35  ;  Squire  v.  New  York  Cent,  R.  Co.,  98 
Mass.  239-245  ;  Graves  v.  Lake  Shore  &  M.  S.  R.  Co..  137 
Mass.  33,  16  Am.  &  Eng.  R.  Cas.  108  ;  Hill  v.  Boston,  H.  T. 
&  W.  R.  Co.,  144  Mass.  284,  28  Am.  &  Eng.  R.  Cas.  87 ; 
Falkenau  v.  Fargo,  3s  N.  Y.  Super.  Ct.  322.  55  N.  Y,  642 ; 
Ghormley  v.  Dinsmore,  25  N.  Y.  Super,  Ct.  36 ;  Westcott  v. 
Fargo,  6  Lans.  (N.  Y.),  328  ;  Grace  v,  Adams,  100  Mass.  505  ; 
Femberton  Co,  v.  New  York  Cent.  R.  Co..  104  Mass.  144. 
See,  also.  Breese  v.  United  States  Telegraph  Co.,  48  N.  Y, 
132.  139.  14!.  142  ;  Richmond  &  D.  R.  Co.  v.  Payne.  86  Va. 
481,  42  Am.  &  Eng.  R.  Cas.  366. 

As  to  the  second  question  proposed,  we  think  that  the  lim- 
itation in  the  written  receipt  or  special  contract  not  to  be 
liable  for  any  loss  or  damage  over  $50,  in  this  case, 
stands  as  if  the  carrier  had  asked  the  value  of  the  Siipixr 
box  and  its  contents,  and  had  been  told  by  the  !""*  *' """ 
shipper  "that  the  value  was  fifty  dollars  only,"  or  tti^'-Tir" 
which  is  the  same  thing,  had  been  told  by  the  ship-  KtiiMuCu*. 
per  '■  that,  it  loss  or  damage  occurred  to  the  box 
or  its  contents,  he  would  not  demand  over  fifty  dollars."  In 
Kallman  v.  United  States  Express  Co.,  3  Kan.  205,  it  was  said 
that  "  no  value  was  given  in  the  bill  of  lading  which  was  de- 
livered to  the  shipper  by  the  express  company,  and  received 
by  him  without  objection  ;  thus  consenting  and  agreeing  that 
the  plaintiffs  should  be  bound  by  its  terms.  If  he  had  desired 
to  make  the  company  responsible  for  the  full  value  of  the 
goods,  he  had  only  to  furnish  them  with  the  amount,  and 
nave  it  inserted  in  the  bill.  But  it  may  be  said  that  the  com- 
pany was  bound  to  make  inquiry  as  to  the  value  of  the  goods, 
if  they  desired  to  obtain  the  benefit  of  this  limitation  upon 
their  liability.  We  confess  that  we  are  not  able  to  see  any 
good  reason  for  making  such  a  requirement  a  condition  prec- 
edent in  such  case.  The  company  exhibits  to  the  employer 
the  exact  condition  upon  which  they  will  receive  his  prop- 
erty for  carnage,  to  which  he  may  assent  or  not,  as  he  may 
choose,  if  he  assent,  we  think  he  should  be  bound  thereby. 
As  in  this  case,  if  the  real  value  of  the  property  was  $S92.s'3, 
the  employer,  in  case  of  loss,  would  be  as  much,  nav  more, 
interested  in  having  such  value  truly  stated  in  the  bill  of  lad- 
ing or  receipt  as  the  company  could  possibly  be  in  having 
the  value  understated.  He  ought,  then,  to  have  made  known 
to  the  company  the  true  value  of  the  goods,  and  more  espe- 
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cially  as  the  limitation  upon  the  liability  o(  the  company  was 
so  plainly  stated  in  the  receipt."  We  do  not  quote  this  part 
(if  the  opinion  in  the  above  case  because  it  is  necessarily  con- 
clusive or  binding  as  a  prior  decision  of  this  court,  as,  in  that 
case,  the  trial  court  granted  a  new  trial.  This  court  affirmed 
the  action  of  the  court  below.  Much  said  in  the  former  opin- 
ion, outside  of  affirming  the  action  of  the  court  in  granting  a 
new  trial,  we  consider  obiter  dictum.  The  trial  court  in  that 
case,  in  granting  the  new  trial,  did  not  pass  upon  a  pure, 
simple,  and  unmixed  question  of  law.  This  court  has  decided 
time  and  again  that  "  the  granting  of  a  new  trial  is  largely  in 
the  discretion  of  the  trial  court ;  and  where  a  new  trial  is 
given,  and  the  record  does  not  show  upon  what  grounds  the 
court  granted  such  new  trial,  but  the  record  does  show  errors 
upon  which  the  trial  court  might  have  granted  a  new  trial, 
the  order  granting  such  trial  will  not  be  disturbed."  Barney 
V.  Dudlev,  40  Kan.  247 ;  Howell  v.  Pugh,  25  Kan.  ^ ;  City  of 
Sedan  v'.  Church,  29  Kan.  190.  See  Betz  %'.  Williams  &  \V. 
L.  t*c  L.  Co.,  (Kan.  1891).  26  Pac.  Rep.  456,  (recently  decided.) 
'■  It  is  a  maxim  not  to  be  disregarded,  that  general  expres- 
sions in  every  opinion  are  to  be  taken  in  connection  with  the 
case  in  which  those  expressions  are  used,  if  they  go  beyond 
the  case,  they  may  be  respected,  but  ought  not  to  control  the 
judgment  in  a  subsequent  suit,  when  tbe  very  point  is  pre- 
■  senied  for  decision.  The  reason  of  this  maxim  is  obvious." 
Cohens  V.  Virginia,  6  Wheat.  264,  399,  4txx  But  we  have  re- 
ferred to  that  part  of  the  Kallman  opinion  because  the  court 
below  charged  the  jury  "  that  the  Keliogg  Newspaper  Com- 
pany, having  this  receipt-book  in  its  possession  and  control, 
and  using  it  from  day  to  day,  must  be  presumed  to  have 
known  of  such  conditions,  and  to  have  shipped  with  reference 
to  it.  In  this  it  acted  for  the  plaintiff,  and  he  must  be  pre- 
sumed to  have  assented  to  the  terms  and  conditions  of  the 
receipt;"  and  because  this  part  of  the  charge  of  the  trial 
court  and  the  part  of  the  opmion  quoted  from  the  Kallman 
Case  is  in  accordance  with  reason,  fairness,  and  justice.  This 
part  of  the  opinion  also  answers  the  objection  "  that  the  value 
of  the  property  transported  was  not  agreed  upon," 

As  is  forcibly  argued  by  counsel,  the  express  company  took 
the  property  and  signed  a  receipt  presented  to  it  by  plaint- 
ifl's  agent.  It  is  true  that  it  was  one  of  a  book  of 
Enrtarihip-  receipts  furnished  by  the  express  company,  but  the 
!■■  r^iM^  receipts  were  all  in  blank,  the  printed  part  contain- 
er iifiutan.  ing  all  the  regulations  that  the  express  company 
required  the  shipper  to  comply  witn.  The  blanks 
were  all  left  for  the  shipper  to  fill  in  any  way  he  pleased ; 
and  in  whatever  waj-  he  hlled  the  blanks  the  express  company 
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was  bound  to  receipt  for  the  property  covered  by  the  receipt. 
When  the  shipper  had  filled  the  blank  and  presented  it  to 
the  express  company  for  its  signature,  he  was  in  the  attitude 
of  proposing  an  agreement  to  the  express  company  for  ac- 
ceptance. The  signature  of  the  express  company  was  the 
compietion  of  the  agreement,  and  the  agreement  as  completed 
so  far  as  it  related  to  the  value  of  the  property,  was  not  a 
limitation  of  liability  for  negligence  in  any  way,  but  a  square 
agreement  that  the  property  presenteo  for  carriage  and 
covered  by  the  receipt  was  only  worth  fifty  dollars."  In  Op- 
penheiraer  v.  United  States  Express  Co.,  69  III.  62.  the  facts 
were  about  as  follows :  May  and  Stern  shipped  by  the  United 
States  Express  Company  a  box  weighing  25  pounds,  from 
New  York  city  to  Oppenheimer  &  Co.,  at  Chicago,  111.  It 
contained  jewelry  of  the  value  of  $3,800.  The  receipt  given 
by  the  express  company  was  similar  in  that  case  to  the  re- 
ceipt given  by  the  Pacific  Express  Company  in  this  case. 
The  blank  for  the  value  of  the  box  and  contents  was  not  filled 
in.  But  the  limitation  of  $50  was  in  the  receipt  in  that  case, 
as  in  this.  The  box  and  its  contents  were  destroyed  by  fire 
in  the  office  of  the  express  company  at  Chicago.  Oppen- 
heimer &  Co.  brought  an  action  to  recover  for  the  value  of 
the  contents  of  the  box.  Judgment  was  rendered  in  their 
favor  for  $50  only.  They  appealed.  The  judgment  of  the 
lower  court  was  affirmed  by  the  supreme  court  of  Illinois; 
In  rendering  its  opinion  that  court  said :  "  The  terms  and 
conditions  on  whicn  the  company  received  the  property  for 
transportation  were  clearly  expressed  in  the  body  of  the  re- 
ceipt, and  in  a  way  not  calculated  to  escape  attention.  It 
must  be  supposed  that  these  men  paid  some  attention  to  the 
transaction  of  their  business,  and  were  reasonably  well  in- 
formed in  regard  to  the  nature  of  their  contracts.  That  they 
should  have  been  so,  doing  business  with  this  company  for 
years,  handling,  filling  out,  and  procuring  the  execution  of 
these  shipping  receipts  without  a  knowledge  of  their  general 
character  and  effect,  it  is  difficult  to  believe.  They  must  be 
held  to  have  had  such  knowledge,  *  *  *  A  distinction 
exists  between  the  effect  of  those  notices  by  a  carrier  which 
seek  to  discharge  him  from  duties  which  the  law  has  annexed 
to  his  employment,  and  those,  like  the  one  in  question,  de- 
signed simply  to  insure  good'  faith  and  fair  dealing  on  the 
part  of  his  employer, — in  the  former  case,  notice  alone  not 
being  effectual  without  an  assent  to  the  attempted  restriction ; 
while  in  the  latter  case,  notice  alone,  if  brought  home  to  the 
knowledge  of  the  owner  of  the  property  delivered  for  car- 
riage,  will  be  sufficient."  A  part  of  the  syllabus  of  that  case 
reads:  "An  express  company  has  the  right  to  demand  from 
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a  consignor  such  information  as  wilt  enable  it  to  decide  on 
the  proper  compensation  to  charge  for  the  risk,  and  the  de- 
gree of  care  to  bestow  in  discharging  its  trust ;  and  a  limita- 
tion of  its  liability,  not  to  exceed  $50,  unless  the  value  of  the 
goods  forwarded  is  truly  stated,  if  brought  to  the  knowledge 
of  the  consignor,  is  reasonable  and  consistent  with  public 
policy."  The  court  finally  disposed  of  the  above  case  upon 
the  ground  that  there  was  a  "  designed  suppression  of  the 
value  of  the  goods."  It  was  said  in  the  opinion,  among  other 
things,  that  "  there  was  an  actual  attempt  here  by  the  agent 
of  the  shippers  to  fill  in  this  blank  space,  but,  instead  of  in- 
serting '  3.800,'  (the  value),  a  mark  or  character  was  inserted 
ine.vpressive  of  any  value.  This  shows  that  there  was  a  de- 
signed suppression  ot  the  value  of  the  goods.  That  was  un- 
fair conduct  on  the  part  of  the  shipper  of  the  goods.  The 
effect  o(  such  conduct  to  relieve  the  carrier  from  his  liability 
.  as  insurer  is  asserted  in  many  cases,  [here  decisions  are  given.! 
Had  the  true  value  of  the  goods  been  disclosed,  there  would 
have  been  an  extra  charge  of  $9.;o,  increased  precautions 
would  have  been  taken  for  the  safety  of  the  goods,  and,  as 
the  evidence  shows,  they  would  have  been  saved. 

It  may  be  said,  in  every  case,  that  where  a  shipper  Bxesan 
agreed  valuation  upon  his  goods  to  be  transported,  or  enters 

into  a  special  contract  with  the  carrier  that  if  his 
nrtiiVn*  ''  K"<*<'s  arc  lost  or  injured  he  will  not  demand  over 
K»abi«  aid  $50,  and  thereby  obtains  cheaper  rates,  he  is  guilty 
l«i-  of  fraud,  or  attempted  fraud,  if  his  goods  are  lost 

or  injured,  and  he  demands  for  his  damages  an 
amount  above  the  valuation  or  limitation  agreed  to.  If  it  be 
true,  as  the  trial  court  charged  the  jury,  that  "  the  plaintiff 
must  be  presumed,  under  the  facts  of  this  case,  to  have  as- 
sented to  the  terms  and  conditions  of  the  receipt,"  then, 
within  the  better  authorities,  the  limitation  of  the  carrier's 
liability,  not  to  exceed  $50,  was  the  same  as  fixing  the  value 
of  the  property  transported  at  $50  only,  and  the  limitation  of 
the  express  company's  liability,  not  to  exceed  the  $50  stated 
in  the  receipt,  was  reasonable  and  just.  Boorman  v.  Ameri- 
can  Express  Co.,  2 1  Wis.  1 54,  is  a  case  like  this.  A  limitation 
of  $50  was  contained  in  the  receipt.  Chief  Justice  DixoN, 
writing  the  opinion,  held  that  "an  express  company  may  ex- 
empt itself  by  special  contract  from  liability  as  insurer;  or 
for  the  default  or  negligence  of  any  person  to  whom  the  prop- 
erty may  be  delivered  by  it,  for  the  performance  of  any  act 
or  duty  in  respect  thereto,  off  its  own  routes;  or  for  loss  or 
damage  of  any  package  for  over  $50,  unless  the  just  and  true 
value  thereof  is  stated  in  the  receipt."  In  Duntley  v.  Rail- 
road, supra,  it  was  decided  that  "a  regulation  of  a  carrier 
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with  respect  to  the  transportation  of  live  animals,  which  fixes 
the  ordinary  value  of  horses,  for  which  it  will  hold  itself  re- 
sponsible in  case  of  Loss,  at  $200  each,  and  requires  extra  com- 
pensation for  transporting  animals  of  greater  value,  is  rea- 
sonable and  valid,"  In  Durgin  v.  American  Express  Co.,  (N. 
H.,  1890,)  45  Am.  &  Eng.  R,  Cas.  325,  the  receipt  was  like  the 
one  in  this  case,  and  limited  the  liability  to  %%o.  It  was  held 
that  "a  shipper  of  goods  who  fills  out  one  of  the  blank  re- 
ceipts contained  in  a  book  previously  furnished  by  an  express 
company  for  his  use,  and  obtains  the  signature  of  the  com- 
pany's agent  thereto,  upon  delivering  to  him  a  package  for 
transportation,  will  be  presumed  to  know  the  contents  of  the 
receipt;  and,  if  he  receives  such  receipt  without  objection, 
his  assent  as  toils  conditions  will,  in  the  absence  of  fraud,  be 
conclusively  presumed,"  Clark,  J,,  in  delivering  the  opin- 
ion  in  that  case,  said  :  "  The  receipt  signed  by  the  defendant's 
agent  and  servant  at  the  time  of  the  delivery  of  the  package 
was  taken  by  the  plaintiff  as  evidence  of  the  fact  and  pur- 
pose of  its  delivery,  and  of  the  terms  and  conditions  on  which 
the  defendants  received  it.  The  receipt  was  contained  in  a 
book  of  blank  receipts  previously  furnished  by  the  defend- 
ants for  the  use  of  the  plaintifi,  and  the  written  portions  were 
in  his  handwriting,  ana  the  law  presumes  that  the  contents 
were  known  to  him.  The  plaintiff  understood  it  to  be  the 
shipping  contract,  and,  in  the  absence  of  fraud,  by  receiving 
it  without  objection,  he  was  conclusively  presumed  to  assent 
to  its  conditions.  Merrill  v.  American  Express  Co.,  62  N. 
H.  514;  Grace  v.  Adams,  100  Mass,  505.  It  is  now  generally 
held  that  the  responsibility  imposed  on  the  carrier  of  goods 
by  the  common  law  may  be  restricted  and  qualified  by  ex- 
press stipulation,  where  such  stipulation  is  just  and  reason- 
able ;  and  a  stipulation  that  the  carrier  shall  be  informed  as 
to  the  value  of  the  goods  delivered  to  him  for  carriage,  as  af- 
fecting the  risk,  and  the  degree  of  care  required,  is  clearly 
reasonable.  *  *  *  The  plaintiff  understood  that  he  was 
securing  transportation  of  the  box  to  New  York  at  a  reduced 
rate,  (in  fact  at  one-fifth  of  the  regular  rate,)  by  calling  the 
value  $50,  and  assuming  a  portion  of  the  risk  of  carriage  him- 
self ;  and,  having  agreed  upon  a  valuation  for  the  purpose  of 
fixing  the  express  charges,  he  cannot  insist  that  the  goods 
are  of  greater  value,  for  the  purpose  of  increasing  his  claim 
for  damages  for  the  loss.  Nor  is  it  material  whether  the  loss 
arose  from  the  negligence  of  the  defendants  or  some  other 
cause.  The  defendants  agreed  to  respond  in  a  sum  not  ex. 
ceeding  $50  in  case  of  loss,  and,  for  the  purpose  of  the  con- 
tract of  transportation  between  the  pa' ties  to  the  contract, 
the  goods  had  no  greater  value."  See,  also,  to  the  samcef- 
46  A.  &  E,  R,  Cas.— 44 
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feet.  Squire  v.  New  York  Cent,  R.  Co..  98  Mass.  239 ;  Rail- 
road Co.  V.  Henlein,  52  Ala.  615  ;  Magiiin  v.  Dinsmore,  56  N. 
Y.  168  :  St.  Louis,  I.  M.  &  S.  R.  Co.  o.  Weakly,  50  Ark.  397. 
35  Am.  &  Eng.  R.  Cas.  635.  [n  Louisville  &  N.  R.  Co.  v. 
Wynn,  88  Tenn.  32a,  45  Am.  &  Eng.  R.  Cas.  312,  special  con. 
tracts  for  a  limitation  of  the  liability  of  a  carrier  are  not  sus- 
tained. It  is  said  in  that  case,  among  other  things,  that  "to 
our  minds  it  is  perfectly  clear  that  the  two  kinds  of  stipula- 
tion —that  providing  for  total,  and  that  providing  for  partial, 
exemption  from  liability  for  the  consequences  of  the  carrier's 
negligence — stand  upon  the  same  ground,  and  must  be  tested 
by  the  same  principles.  If  one  can  be  enforced,  the  other 
can;  if  either  be  invalid,  both  must  be  held  to  be  so, — the 
same  considerations  of  public  policy  operating  in  each  case." 
In  our  opinion,  the  re.^sons  stated  are  wholly  untenable. 
They  proceed  upon  false  premises.  That  court  overlooks 
the  power  of  the  shipper  to  freely  and  fairly  fix  a  valuation 
upon  his  own  property.  The  carrier  has  the  right  to  make 
reasonable  rates  for  carriage.  A  total  exemption  from  the 
liability  on  the  part  of  a  carrier  would  not  be  just  or  reason- 
able, and  no  person,  having  reason,  would  willingly  and  freely 
contract  with  a  carrier  that  the  property  which  he  wished  to 
have  transported  was  absolutely  worthless.  The  carrier  is 
bound  to  receive  and  transport  the  property  of  the  shipper. 
The  shipper  can  place  his  own  valuation  upon  the  property 
delivered  by  him  to  the  carrier  to  be  transported.  The  car- 
rier cannot  arbitrarily  fix  any  valuation  on  the  property  re- 
ceived from  the  shipper,  but  may  reasonably  insist  on  proper 
information  as  to  the  value  of  the  property  which  he  receives. 
He  ought  to  have  a  right  to  know  what  it  is  that  he  under- 
takes  to  carry,  and  the  amount  and  extent  of  his  risk.  Upon 
the  value  of  the  property,  the  risk  incurred,  and  the  distance 
the  property  is  to  be  transported,  the  charges  for  carriage 
are  fixed.  Therefore  it  would  seem  to  us  that  a  contract  fix- 
ing the  value  of  the  goods  delivered  to  the  carrier,  or  fixing 
a  limitation  of  damage  in  case  of  loss  or  injury,  is  clearly  rca 
sonabie,  as  affecting  the  risk  and  the  degree  of  care  required 
concerning  the  property  to  be  transported.  With  the  above 
and  foregoing  limitations,  we  cannot  conceive  how  the  car- 
rier can  evade  his  duty  or  nullify  the  law.  Upon  the  au- 
thorities  cited,  the  instructions  of  the  trial  court  were  errone- 
ous, and  the  instruction  prayed  for  by  the  express  company 
for  limitation  as  to  damages  should  have  been  given. 

There  is  nothing  appearing  in  the  evidence  or  the  findings 
of  the  jury  that  show,  or  tend  to  show,  gross  negligence, 
fraud,  or  intentional  wrong  upon  the  part  ofthe  express  com- 
pany.    In  the  case  of  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  r. 
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Simpson,  30  Kan.  645,  16  Am.  &  Eng.  R.  Cas.  158,  the  limi- 
tation  was  arbitrarily  fixed  by  the  carrier  without 
the  consent  of  the  shipper.  That  contract  was  nMu^tt 
not  just  or  reasonable,  or  freely  or  fairly  entered 
into.  It  was  in  violation  of  public  policy.  It  is  unlike  this 
case,  because,  when  the  box  in  controversy  was  shipped,  the 
shipping  clerk  of  the  Kellogg  Newspaper  Company  filled  out 
a  receipt,  and.  a  man  by  the  name  of  Glass,  a  driver  for  the 
Pacific  Express  Company,  signed  it.  No  deceit  or  unfair- 
ness  was  practiced  by  the  express  company.  In  the  case  of 
Western  Union  Telegraph  Co,  v.  Crall,  38  Kan.  670,  2 1  Am,  & 
Eng.  Corp.  Cas.  206,  gross  negligence  was  involved^  Whether 
a  telegraph  company  could  exempt  itself  by  contract  from 
ordinary  negligence  was  not  passed  upon.  That  question 
was  reserved.  We  do  not  thinlt  it  is  necessary  to  follow  all 
that  was  stated  in  Kallman  v.  Express  Co.,  supra,  because,  al- 
though that  decision  was  made  nearly  25  years  ago,  the 
question  now  at  issue  was  not  necessarily  embraced  in  that 
decision,  for  the  reasons  heretofore  named.  The  case  of 
Kansas  Citv,  St.  J.  &  C.  B.  R.  Co.  v.  Simpson,  supra,  followed 
New  York'Cent.  R.  Co.  v.  Lockwood,  17  Wall.  (U.  S.),  357. 
This  case  is  referred  to  and  clearly  distinguished  in  the  latter 
case  of  Hart  v.  Railroad  Co.,  supra.  Again,  the  box  contain- 
ing the  type  and  plates  was  shipped  from  Kansas  City,  Mo. 
The  receipt  executed  by  the  express  company  was  executed 
and  delivered  at  Kansas  City,  Mo.,  to  the  Kellogg  Newspaper 
Qompany  for  P.  T.  Foley,  tneplaintifi  below.  In  that  state 
the  law  declared  by  the  .supreme  court  is  that  "a  contract 
fairly  entered  into  between  carrier  and  shipper,  specifying  a 
fixed  sum  as  the  value  of  the  property  and  limitmg  the  re- 
covery in  case  of  loss  to  that  sum,  is  binding  on  the  shipper." 
Harvey  I".  Terre  Haute  &  I.  R.  Co.,  74  Mo.  538,6  Am.  & 
Eng,  R.  Cas.  293.  We  must  assume,  so  far  as  this  case  is 
concerned,  that  the  parties,  including  the  shipper  and  the  ex- 
press company,  contracted  with  reference  to  the  law  of  Mis- 
souri. The  receipt  was  signed  there,  the  box  was  delivered 
there,  and  was  shipped  from  Missouri  to  Kansas.  It  seems 
to  us  that  the  shipper  ought  not  to  complain.  If  he  had  de- 
sired to  insert  in  the  receipt,  which  the  express  company  was 
asked  to  sign,  $144.55  ^s  the  full  value  of  the  box,  or  it  he 
had  desirea  to  insert  any  larger  amount,  he  had  the  option 
so  to  do,  and  if  he  had  inserted  the  full  value  of  the  box  and 
its  contents  he  could  have  recovered  the  value.  But  as  the 
shipper  voluntarily  limited  his  loss  or  damage  to  the  sum  of 
$50  only,  why  should  he  refuse  to  receive  the  sum  of  $50, 
which  was  tendered  him  by  the  superintendent  of  the  express 
company  when  he  presented  hisciaim  for  damages?    There- 
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ceipt,  as  executed,  was  just  as  he  desired  and  wished  it.  The 
damage  in  case  of  loss  or  injury  to  the  box  or  its  contents 
was  liquidated  in  advance  by  the  voluntary  action  of  the 
parties.  "  The  limitation  as  to  the  damages  or  value  has  no 
tendency,  in  such  a  case  as  this,  to  exempt  from  liability  (or 
negligence."  Hart  v.  Pennsylvania  R,  Co.,  supra.  Gener- 
ally, the  charges  for  transporting  a  box  or  package  valued  at 
$144.50,  %Sco,  or  $1,000  are  more  than  when  the  value  is  $50 
only,  and  if  the  shipper  wishes  to  pay  full  charges  and  re- 
cover full  value,  in  case  of  loss  or  injury  from  negligence, 
why  should  he  not  state  to  the  carrier,  or  write  in  the  receipt 
to  be  signed  by  the  carrier,  the  full  value?  We  now  repeat 
what  was  said  upon  this  point  in  Kallman  i'.  United  States 
Express  Co.,  3  Kan.  205,  where  the  receipt  was  left  blank  as 
to  the  value,  as  in  this  case,  but  where  a  limitation  was  in- 
serted in  the  receipt  in  case  of  loss  or  damage  :  "  The  com- 
pany  exhibits  to  the  employer  the  exact  conditions  upon 
which  it  will  receive  his  property  for  carriage,  to  which  he 
may  assent  or  not,  as  he  may  choose.  If  he  assent,  we  think 
he  should  be  bound  thereby,  ^s  in  this  case,  if  the  real  value 
of  the  property  was  $592.53,  the  employer,  in  case  of  loss, 
would  be  as  much,  nav  more,  interested  in  having  such  value 
truly  staled  in  the  bilf  of  lading  or  receipt  as  the  company 
could  possibly  be  in  having  the  value  understated.  He  ought, 
then,  to  have  made  known  to  the  company  the  true  value  of 
the  goods,  and  more  especially  as  the  hmitation  upon  the  lia- 
bility of  the  company  was  so  plainly  stated  in  the  receipt." 
The  judgment  of^  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 
Johnson,  J,,  concurs. 

Valentine,  J.,  {dissenling.) — I  think  we  should  follow  the 
decision  made  in  the  case  of  Kallman  v.  Express  Co.,  3  Kan. 

205 — First,  because  it  is  right ;  and,  second,  for  the 
fhoiTab^'fti.  following  reasons.  It  was  made  on  February  17, 
lowed.  1865,  more  than  26  years  ago  ;  the  courts  have  been 

open  ever  since,  and  20  or  more  sessions  of  the  leg- 
islature have  intervened,  and  yet  no  modification  of  any  of 
the  rules  therein  enuniciated  have  been  made,  but  all  seem 
to  have  been  acquiesced  in  ;  and  for  these  reasons  it  must 
be  presumed  that  the  parties  to  this  action,  and  especially 
the  express  company,  contracted  with  reference  to  such 
rules  ;  and  now,  to  overturn  them,  and  to  declare  different 
rules  for  this  case,  would  virtually  be  to  make  anew  contract 
for  the  parties;  and  construing  the  present  contract  as  the 
contract  in  that  case  was  construed  would  render  the  contract 
valid,  while  to  construe  it  as  the  express  company  now  de- 
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sires  to  have  it  construed  would  render  it  void.  To  construe 
the  contract  so  as  to  limit  the  express  company's  common 
law  liability  only  as  an  insurer,  and  only  for  losses  and  in- 
juries brought  about  by  other  causes  than  the  company's 
own  negligence,  fraud,  or  willful  wrongs,  would  render  the 
contract  valid  ;  while  if  it  be  construed  in  such  a  manner  as 
to  reach  to  the  domain  of  negligence,  fraud,  and  willful  wrongs 
on  the  part  of  the  express  company  itself,  and  to  limit  the 
company's  liability  so  that  the  company  would  not  be  liable 
for  losses  occasioned  by  its  own  negligence,  fraud,  or  willful 
wrongs,  would  render  the  contract  to  that  extent  invalid  and 
worthless.  It  must  be  remembered  that  in  this 
case  the  value  of  the  propertj'  transported  was  not  "•"  ■*"•* 
agreed  upon.  Whetherit  was  worth  one  cent, one  "^I,"''^'" 
dollar,  one  hundred  dollars,  one  thousand  dollars,  (i.gBiib«i. 
or  any  other  sum,  greater  or  less,  is  left  wholly 
blank.  There  seems  to  have  been  no  thought  of  fixing,  by 
contract  or  otherwise,  the  actual  value  of  the  property,  or 
any  value,  but  it  was  actually  worth  $144.55.  ^^  this  failure 
to  fix  the  value  of  the  property  by  contract,  this  case  differs 
essentially  from  the  case  of  Hart  v.  Pennsylvania  R.  Co.,  112 
U,  S.  332, 1 8  Am.  &  Eng.  R.  Cas.  604.  There  are  other  distinc- 
tions between  the  present  case  and  those  relied  on  by  the  ex- 
press company.  For  instance,  the  shippers  themselves,  in 
some  of  the  cases  relied  on  by  the  express  company,  were 

fuilty  of  fraud  or  unfair  dealing,  as  in  the  case  of  Oppen- 
eimer  ?'.  United  States  Express  Co.,  69  111,  62,  68.  In  that 
case  the  shippers  delivered  to  the  express  company  for  trans- 
portation a  certain  box  containing  watches  and  jewelry  of 
the  value  of  83,800,  without  disclosing  its  contents  or  their 
great  value,  and  paid  only  $1.40  for  its  transportation  ;  while, 
if  they  had  disclosed  its  contents  and  their  value,  they  would 
have  had  to  pay  $10.90  for  its  transportation.  The  receipt 
which  they  took  from  the  express  company  did  not  state  the 
contents  or  the  value  of  the  goods,  but  stated,  "  Contents  un- 
known," The  court,  in  commenting  upon  these  matters,  used 
the  following  among  other,  language  :  "  There  was  an  actual 
attempt  here  by  the  agent  of  the  snippers  to  fill  in  this  blank 
space,  but,  instead  of  inserting  '  3,800  (the  value),  a  mark  or 
cnaracter  was  inserted  inexpressive  of  any  value.  Thisshows 
that  there  was  a  designed  suppression  of  the  value  of  the 
goods.  That  was  unfair  conduct  on  the  part  of  the  shippers 
of  the  goods.  The  effect  of  such  conduct  to  relieve  the  car- 
ricr  from  his  liability  as  insurer  is  asserted  in  the  cases  of — 
[here  certain  cases  are  given.]  Had  the  true  value  of  the 
goods  been  disclosed,  there  would  have  been  an  extra  charge 
of  $9:50,  increased  precautions  would  have  been  taken  for  the 
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safety  of  the  goods,  and,  as  the  evidence  shows,  they  would 
have  been  saved."  In  this  case  of  Oppenheimer  v.  Express 
Co.,  no  pretense  of  fault  or  negligence  on  the  part  of  the  ex- 
press company  was  imputed,  but,  on  the  contrary,  it  was  ad- 
mitted by  the  parties  tnatthe  company  was  not  guilty  of  any 
fault  or  negligence  ;  and  in  the  later  case  of  Chicago  &  N.  W. 
R.  Co.  V.  Chapman,  133  111.  96,  42  Am.  &  Eng.  R,  Cas.  392, 
(decided  by  the  supreme  court  of  Illinois  on  May  14,  1890),  it 
is  stated  as  follows:  "  In  Oppenheimer  v.  United  States  Ex- 
press Co.,  69  HI.  62,  the  court  neld  that  the  contract  excmpt- 
mg  carriers  from  liabilities  is  not  to  be  construed  as  provid- 
■  ing  against  loss  or  injury  occasioned  by  actual  negligence  on 
their  part."  Indeed,  the  case  of  Oppenheimer  v.  United 
States  Express  Co.,  has  no  application  to  this  present  case. 
1  n  the  present  case  the  shipper  was  not  guilty  of  fraud  or  un- 
fair dealing,  and  the  express  company  was  unquestionably 
f;uilty  of  culpable  negligence.  In  the  case  of  Orange  Co. 
tank  V.  Brown,  9  Wend.  (N.  Y.),  85,  1 14,  et  seq.,  an  intended 
passenger  on  a  steamboat,  without  paying  extra  fare,  took 
with  him  on  the  steamboat  as  baggage  an  ordinary  traveling 
trunk  containing  $11,250.  In  a  few  minutes  afterwards  the 
trunk  and  its  contents  were  removed,  and  the  owner  never 
recovered  them.  The  ownersof  thesteamboathad  noknowl- 
edge  of  the  contents  of  the  trunk,  nor  of  their  great  value, 
and  it  was  held  that  they  were  notliablefortheir  loss.  Other 
distinctions  might  be  shown  between  this  case  and  the  cases 
relied  on  by  the  express  company,  if  it  were  thought  neces- 
sarv'. 

The  stipulation  contained  in  the  receipt  given  by  the  ex- 
press company  in  the  present  case,  limiting  its  liability  for 
loss  or  damage,  does  not  limit  its  liability,  except 
inaKMvtiaa  with  rcspcct  to  an  amount  in  excess  of  $50.  Up 
[kJ.«'artl""  ^°  ^^^^  amount  the  express  company's  liability  re- 
4*ii>naot  mains  precisely  the  same  as  it  would  be  at  common 
atiowabi*.  iaw,  Or  Es  it  would  be  if  no  contract  limiting  its 
liability  had  ever  been  made.  But  for  the  excess 
above  $50  the  express  company  claims  that  it  has  obtained  a 
boundless  immunity  from  liability  ;  that  it  has  not  only  ob- 
tained an  absolute  exemption  from  all  liability  for  all  loss  or 
damage  above  that  amount,  where  the  toss  or  damage  has 
occurred  without  fault  or  negligence  on  its  part,  but  that  it 
has  also  obtained  such  an  exemption  where  the  loss  or  damage 
has  been  occasioned  by  its  own  negligence,  or  by  its  own 
fraud  or  willful  wrongs,  including  the  willful  destruction  ol 
the  property,  or  the  greater  wrong  of  feloniously  stealing  it. 
This  cannot  be  correct.  The  stipulation  in  such  receipt  ought 
to  be  so  construed  as  to  exempt  the  company  from  liabiRly 
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for  only  such  loss  or  damage  in  excess  of  $50  as  might  be 
occasioned  by  the  fault  or  negligence  of  others,  or  as  might 
result  from  some  accident,  casualty,  or  misfortune  over  which 
the  company  could  have  no  control.  I  think  the  weight  of 
authority  sustains  this  view.  While  a  common  carrier  may 
make  a  valid  contract  exempting  himself  from  his  common 
law  liability  asaninsurer  ana  for  losses  occasioned  by  the  aQts 
of  others  without  his  fault,  or  occasioned  by  such  of  his  own 
acts  only  as  do  not  involve  any  kind  of  wrong,  or  occasioned 
by  circumstances  over  which  he  has  no  control,  yet  he  can- 
not make  a  valid  contract  exempting  himself  from  liability 
for  losses  occasioned  by  his  own  carelessness  or  negligence 
or  improper  acts.  Such  a  contract  would  be  against  public 
policy,  and  void,  I  think  the  contract  in  the  present  case 
should  be  construed  precisely  as  though  it  did  not  attempt 
to  limit  the  express  company's  liability  at  all  lor  losses  oc- 
casioned by  its  own  negligence  or  improper  conduct,  and  I 
would  refer  to  the  following  authorities  in  support  of  this 
view:  Kallmann.  United  States  Express  Co.,  3  Kan,  205  ; 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.  v.  Simpson,  30  Kan.  645, 
16  Am.  &  Eng,  R.  Cas,  158;  Kansas  City  Pac.  R.  Co.  v.  Pea- 
vey,  29  Kan.  169,  11  Am.  &  Eng.  R.  Cas.  260;  Western  Union 
Telegraph  Co.  v.  Crall,  38  Kan.  679, 21  Am.  &  Eng,  Corp.  Cas. 
206 ;  Farnham  v.  Camden  &  A.  R.  Co.,  55  Pa.  St.  53  ;  Ameri- 
can Express  Co.  v.  Sands,  ///.  140;  Grogan  v.  Ad.aRis  Ex- 
press Co.,  114  Pa.  St.  523,30  Am.  &  Eng.  R.Cas.9;  Wellerf. 
Pennsylvania  R.  Co.,  134  Pa.  St.  310,  42  Am.  &  Eng.  R.  Cas. 
390;  Southern  Express  Co.  v.  Moon,  39  Miss.  822  ;  Chicago, 
St.  L.  &  N.  O.  R.  Co.  V.  Abels,  60  Miss,  1017,  21  Am.  &  Eng. 
R.  Cas.  105  ;  Southern  Express  Co.  v.  Seide,  67  Miss.  639,  42 
Am,  &  Eng.  R.  Cas.  39S;  Kirby  v.  Adams  Express  Co.,  2 
Mo.  App.  370 ;  McFadden  v.  Missouri  Pac.  R.  Co.,  92  Mo. 
343,  30  Am.  &  Eng.  R.  Cas.  17;  Moulton  v.  St.  Paul,  M.  & 
M.  R.  Co.,  31  Minn.  85,  12  Am.  &  Eng.  R.  Cas.  13;  The  City 
of  Norwich,  4  Ben.  (U.  SO,  271 ,  New  York  Cent.  R.  Co.  v. 
Lockwood,  17  Wall.  (U.  S.)  357;  Liverpool  &  G.  W.  Steam 
Co.  V.  Phenix  Ins.  Co.,  129  U.  S.  397,  37  Am.  &  Eng.  R.  Cas. 
681  ;  Rosenfeld  v.  Peoria,  D.  &  E.R.Co.,  103  Ind.  121,28  Am. 
&  Eng.  R.  Cas.  107;  Adams  Express  Co.  v.  Harris,  120  Ind. 
yi,  40  Am.  &  Eng.  R.  Cas.  151 ;  Missouri  Pac.  R.  Co.  v.  Har- 
ris, 67  Tex.  166,  2!  Am.  &  Eng.  R.  Cas.  87  ;  Southern  Pac. 
R.  Co.  V.  Maddox,  75  Tex.  300, 42  Am.  &  Eng.  R.  Cas.  528 ;  Erie 
Dispatch  v.  Johnson,  87  Tenn,  490,  40  Am.  &  Eng.  R.  Cas. 
113 ;  Louisville  &  N.  R.  Co.,  v.  Wynn,  88  Tenn.  320,  45  Am. 
&  Eng.  R.  Cas.  312;  Louisville  &  N.  R.  Co.  v.  Gilbert,  88 
Tenn.  430,  42  Am.  &  Eng.  R,  Cas,  372  ;  Black  v.  Goodrich 
Transportation  Co.,  55  Wis.  319  ;  Mobile,  etc.,  R.  Co,  v.  Hop- 
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kins,  41  Ala.  486;  Adams  Express  Co.  v.  Stettaners,  61  111. 
184;  Chicago  &  N.  W,  R.  Co,  v.  Chapman,  133  HI.  96,  42  Am. 
&  Eng.  R,  Cas.  302;  Judson  v.  Weston  R.  Corp.,  6  Allen. 
(Mass.),  4S6;  Orndorff  i-.  Adams  Express  Co.,  3  Bush,  194; 
United  States  Express  Co,  r.  Packman,  28  Ohio  St.  144: 
Lamb  v.  Camden  &  A.  R.  Co.,  46  N.  Y.  271. 

In  my  opinion,  notwithstanding  the  stipulation  in  the  afore- 
said receipt,  limiting,  to  some  extent,  the  liability  of  the  ex- 
press company,  the  company  was  still  bound,  at 
HcriiMiMu  j(g  peril,  to  act  in  good  laith,  as  towards  its  em- 
*ur<i>*>n).  ployer,  and  to  exercise  reasonable  care  and  dili- 
gence with  respect  to  its  employer's  goods.  There 
was  ample  evidence  to  show  negligence  on  the  part  of  the 
express  company,  if  not  gross  negligence.  The  goods  were 
shipped  from  Kansas  City  in  good  order.  When  they  arrived 
;it  their  destination  at  Lawrence,  the  box  containing  them 
was  found  broken.  With  due  care,  however,  they  might  still 
have  been  saved,' as  is  fairly  inferable  from  the  evidence,  and 
as  was  the  opinion  of  the  jury  according  to  their  findings. 
The  bo.x.  however,  was  turned  over  by  one  of  the  express 
company's  agents,  and  a  piece  came  out.  Afterwards  the 
company's  agents  attempted  to  take  the  box  and  contents 
from  the  express  car  in  which  they  were  transported,  and  to 
])ut  the  same  on  a  truck,  and  in  doing  so  some  of  the  type 
and  some  of  the  electrotype  plates  fell  down  between  the  car 
and  the  platform.  Afterwards  they  gathered  them  up,  and 
put  them  into  a  coal  scuttle,  and  took  them  to  a  house  be- 
longing to  the  express  company,  where  they  remained  for 
some  time,  and  were  afterwards  removed  to  the  express 
company's  office,  where  they  still  remain,  so  far  as  is  shown. 
This  seems  like  gross  negligence.  It  was  not  necessary,  how- 
ever, that  gross  negligence  should  have  been  shown.  Ordi- 
nary negligence  only,  or,  in  other  words,  a  want  of  ordinary 
care,  was  all  that  was  necessary.  In  the  case  of  Kallman  v. 
Express  Co.,  supra,  the  following,  amongother,  language,  with 
reference  to  express  companies  limiting  their  common  law  lia- 
bility, is  used :  "  An  esamintion  of  tne  authorities  bearing 
upon  this  point  will,  we  think,  show  that  they  may  do  so,  pro- 
vided, however,  that  due  care  and  diligence  be  used  in  the  dis- 
charge of  their  trust.  But  carriers  cannot  in  this  way  shield 
themselves  from  the  consequences  of  fraud,  gross  negligence, 
and  want  of  care,  *  *  *  It  isonlv  when  such  carriers  act 
in  good  faith,  and  use  due  care  and  diligence  in  and  about  their 
business,  that  the  law  permits  them  to  have  the  benefit  of  hm- 
itations  like  that  under  consideration."  In  the  case  of  Railroad 
Co.  I'.  Wynn,«i'/r<i,  the  following,  among  other  language  is  used 
by  the  court:     "  The  author  of  American  and  English  Encyclo. 
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fiasdiaof  Lawsays:  'By  the  clear  weight  of  authority  in  Eng- 
and,  Canada,  the  United  States,  and  almost  without 
exception  in  the  states  of  the  Union,  the  rule  has  •'•"'«'  "- 
been  adopted  that  the  common  carrier  can  make  "^h^'J  ,„" 
no  contract  the  effect  of  which  will  be  to  exempt  tbim. 
him  from  liability  for  negligence.'  2  Am.  &  Eng. 
Enc}'.  of  Law,  822.  Is  the  limitation  in  the  contract  before 
us  within  the  prohibition  of  this  eminently  just  and  generally  ac- 
cepted principle  ?  Manifestly  the  stipulation  does  not  contem- 
plate total  exemption  from  liability ;  it  only  provides  for  partial 
or  limited  exemption.  Upon  that  distinction  the  niceand  im- 
portant question  arises,  can  a  stipulation  of  the  latter  character 
stand  before  the  law  when  one  of  the  former  kind  cannot? 
Or,  to  state  the  same  question  differently,  and  so  as  to  apply 
it  more  directly  to  the  facts  of  this  case,  the  rule  of  law  bemg 
established,  as  we  have  seen  it  is,  that  the  defendant  company 
could  not  lawfully  have  contracted  with  the  plaintiff  that  it 
would  in  no  event  be  liable  for  any  part  of  the  value  of  the 
mare,  if  lost  or  destroyed,  can  the  limitation  of  its  liability  to 
$100  be  upheld  in  the  courts,  if  it  should  appear  that  her 
death  resulted  from  the  negligence  of  the  company,  and  that 
she  was  in  fact  worth  eight  times  that  amount,  as  the  jury 
found  her  to  be?  We  unhesitatingly  answer,  '  No'.  The 
carrier  cannot  by  contract  excuse  itself  from  liability  for  the 
whole  or  any  part  of  a  loss  brought  about  by  its  negligence. 
To  our  minds,  it  is  perfectly  clear  that  the  two  kinds  of  stip- 
ulation— that  providing  for  total,  and  that  providing  for  par- 
tial, exemption  from  liability  for  the  consequences  of  the  car- 
rier's negligence-stand  upon  the  same  ground,  and  must  be 
tested  by  the  same  principles.  If  one  can  be  enforced,  the 
other  can;  if  either  be  invalid,  both  must  be  held  to  be  so, 
the  same  considerations  of  public  policy  operating  in  each 
case.  With  great  deference  for  those  who  may  differ  with 
us,  we  think  it  entirely  illogical  and  unreasonable  to  say  that 
the  carrier  may  not  absolve  itself  from  liability  for  the  whole 
value  of  property  lost  or  destroyed  through  its  negligence, 
but  that  it  may  absolve  itself  from  responsibility  for  one- 
half,  three-fourths,  seven-eighths,  nine-tenths,  or  ninety-hun- 
dredths  of  the  loss  so  occasioned.  With  great  unanimity  the 
authorities  say  it  cannot  do  the  former.  If  allowed  to  do  the 
latter,  it  may  thereby  substantially  evade  and  nullify  the  law, 
which  says  it  shall  not  do  the  former,  and  in  that  way  do  in- 
directly what  it  is  forbidden  to  do  directly.  We  hold  that  it 
can  do  neither.  The  requirement  of  the  law  has  ever  been, 
and  is  now,  that  the  common  carrier  shall  be  diligent  and 
careful  in  the  transportation  of  its  freight,  and  pubfic  policy 
forbids  that  it  shall  throw  off  that  obligation  by   stipiilation 
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for  exemption  in  whole  or  in  part  from  the  consequences  of 
its  negligent  acts."  In  the  case  of  Express  Co.  if.  Seide,  supra, 
the  supreme  court  of  Mississippi  decided  as  follows:  "  A 
stipulation  in  a  receipt  given  bv  an  express  company  that,  if 
the  value  of  the  goods  shipped  is  not  stated  by  the  shipper 
and  specified  in  tne  receipt,  the  holder  will  not  demand  more 
than  $50,  for  loss  or  damage,  exempts  the  carrier  from  greater 
liability  only  when  the  loss  did  not  result  from  negligence  on 
its  part.  This  is  true,  although  a  greater  charge  is  made  for 
carrying  packages  over  $50  in  value,  and  the  shipper  fails  to 
state  the  value,  and  pays  the  minimum  charge."  Part  of  syl- 
labus. In  the  case  of  Kirby  v.  Adams  Express  Co.,  supra,  tne 
court  of  appeals  o(  St,  iJouis,  Mo.,  decided  as  follows :  *'  A 
clause  in  a  contract  between  an  express  company  and  a  ship- 
per stated  that  goods  shipped  are  o(  the  value  of  $50.  unless 
their  value  should  be  inserted  in  the  contract,  and  that  the 
company  in  case  of  loss,  would  not  be  liable  for  more  than 
S50,  unless  the  value  was  so  inserted,  and  the  value  of  the 
goods  was  not  inserted.  Held,  that  this  did  not  relieve  the 
company  from  liability  for  the  full  value  of  the  goods  if  lost 
through  its  fault,  and  that  a  presumption  of  negligence  arose 
from  the  mere  fact  of  loss."  Fart  of  syllabus.  In  the  case 
nf  McFadden  v.  Missouri  Pac.  R.  Co.,  02  Mo.  343,  30  Am.  & 
Eng,  R.  Cas.  17,  the  supreme  court  of^  Missouri  decided  as 
lollows:  "While  a  shipper  may  release  a  common  carrier 
from  its  obligation  as  an  insurer  of  his  property,  yet  the  car- 
rier cannot,  by  any  kind  of  stipulation,  exempt  itself  from  lia- 
bility for  its  own  negligence."  Part  of  syllabus.  See,  also, 
the  ofher  cases  above  cited,  and  especially  the  Pennsylvania 
cases.  I  think  the  judgment  of  the  court  below  should  be 
affirmed. 

Validity  of  fttipulationi  Limiting  Curtor'*  Liability  ta  Particular  Amount- 
See  Louisville  &  N,  R.  Co.  v.  Wynn  (Tenn.),  45  Am,  &  Ei^.  R.  Cas.  312. 
note  319.  Durgin  f.  Am.  Ex.  Co,  (N.  H.),4SA^  315;  Western  R.  of  Ala. 
11.  Harwell  (Ala.),  45  Id.  358. 
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DiMMITT  et  al. 


Kansas  City,  St.  Joseph  &  Council  Bluffs  R.  Ca 

{Missouri  Supreme  Court,  Division  No.  i,  March  p,  iSgi.) 

Carriere— Connecting  Linet—Statuts  Imposing  Liability— Co nithutional 
Law. — Rcv.St.  Mo.  1879,  §  598.  providea  that  when  a  common  carrier  re- 
ceives property  to  be  transferred  from  one  place  to  another,  within  or  with- 
out the  state,  or  when  it  issues  receipts  or  bills  of  lading  in  the  state,  it 
■■  shall  be  liable  for  any  loss,  damage  or  injury  to  such  propt-rty,  caused  by 
its  negligence  or  the  negligence  of  any  other  common  carrier,  railroad  or 
transportation  company,  to  which  such  property  may  be  delivered,  or  over 
whose  line  such  properly  may  pass,"  and  that  the  carrier  issuing  the  re- 
ceipt or  bill  of  lading,  may  recover  the  amount  which  it  may  be  required 
10  pay  the  owner  of  the  property,  from  the  carrier  whose  negligence  caused 
the  loss  or  injury.  Heid,  thai  this  statute  is  valid,  being  a  mere  rule  of  evi- 
dence, and  violative  of  none  of  the  rights  of  the  carrier,  constitutional  or 
otherwise. 

Appeal  from  Circuit  Court,  Buchanan  County. 
Strong  &  Mosmtin,  for  appellant. 
Ramcy  &■  Brown,  for  respondent. 

Brace,  J. — This  case  is  certified  here  from  the  Kansas 
City  court  of  appeals  as  one  involving  a  constitutional  ques- 
tion. The  material  averments  of  the  petition  are  cwiiutrf 
that  theplaintiffsdelivered  to  the  defendant,  at  the 
city  of  St.  Joseph,  in  the  state  of  Missouri,  one  box  in  good 
order,  containing  6,000  ci";ars,  of  the  value  of  $315,  marked 
and  consigned  to  one  J,  McAleer  at  the  city  of  Deadwood, 
in  the  territory  of  Dakota,  to  be  carried  and  delivered  to 
said  consignee  at  said  Deadwood  according  to  said  marks 
and  directions;  that  said  defendant  then  and  there  received 
said  box  of  cigars  for  the  purpose  aforesaid,  and  issued  to 
plaintiff  the'  following  receipt  or  bill  of  lading:  "  Received, 
St,  Joseph,  Mo.,  6-10,  1881,  from  J.  W.  Dimmitt  &  Co.,  in  ap- 
parent good  order,  by  the  K.  C,  St.  J.  &  C.  B.  Railroad  Com- 
pany, the  following  articles  marked  as  below,  which  are  to 
be  delivered  without  unnecessary  delay  in  like  good  order, 
at  Omaha  station,  to  consignee  or  owner,  or  to  such  com- 
pany or  carriers  as  per  marks  and  directions  in  margin,  sub- 
ject to  its  charter,  freight  regulations,  and  agreements.  In 
witness  whereof,  the  agent  of  said  railroad  hath  affirmed  the 
three  bills  of  lading,  all  of  this  tenor  and  date,  one  of  which 
being  accomplished,  the  others  to  stand  void. 
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Marks  and  Consignees. 

No.  Pks. 

Articles. 

Weight. 

J.  W.  McAleer. 
Dcadwood.  D.  T. 
via  Ft.  Pierre. 
Acct.  Dougherty  &  Co. 

' 

Box  Cigars, 
strapped, 
corded  and 

sealed. 

200." 

That  the  defendant  carried  said  box  to  Omaha,  and  deliv- 
ered the  same  to  the  Chicago  &  Northwestern  Railroad  Com- 
fiany,  which  company  carelessly  and  negligently  failed  to  de- 
iver  said  box  to  saicf  Dougherty  &  Co.,  whereby  said  ci^rs 
became  worthless  and  were  totally  lost  to  plaintiffs.  The 
answer  of  the  defendant  was  a  general  denial.  The  case  was 
tried  by  the  court  without  a  jury  upon  the  following  agreed 
statement  of  facts  :  "  It  is  agreed  between  the  parties  hereto, 
for  the  purposes  of  a  trial  of  this  cause  only,  that  the  plaint- 
iffs are  partners  in  business  at  St.  Joseph,  Mo.  The  defend- 
ant IS  a  corporation  duly  incorporated  and  organized  for  rail- 
road  purposes,  and  engaged  m  the  business  of  a  common 
carrier  over  its  line  of  railway,  which  extends  from  Kansas 
City,  in  the  state  of  Missouri,  through  St.  Joseph,  in  said 
state,  to  Omaha,  in  the  state  of  Nebraska,  which  latter  is  its 
northern  termimis  ;  that  the  Chicago  &  Northwestern  Rail- 
road Company  is  a  corporation  duly  incorporated  and.or- 
ganized  for  railroad  purposes,  owning  and  operating  a  rail- 
road from  Omaha,  Nebraska,  to  Fort  Pierre,  Dakota,  and  en- 
gaged in  the  business  of  a  common  carrier  over  the  same ; 
that  Deadwood,  the  destination  of  the  goods  hereinafter 
mentioned,  and  the  residence  of  J,  McAleer,  is  in  Dakota, 
several  hundred  miles  from  Omaha,  and  not  upon  the  line  of 
any  railroad  ;  that  the  usual  route  and  course  of  transporta- 
tion of  freights  from  St.  Joseph  to  Deadwood  is  over  the  de- 
fendant's road  to  Omaha,  thence  over  the  Chicago  &  North- 
western Railroad  to  Ft,  Pierre,  and  thence  by  wagons  and 
teams  to  Dougherty  &  Co.  to  Deadwood  ;  that  on  the  15th 
day  of  June,  18S1,  the  plaintiffs  delivered  to  the  defendant  at 
St,  Joseph  the  goods  described  in  the  account  or  bill  of  items 
attached  to  the  petition  herein,  or  the  value  therein  stated,  in 
a  box  marked  'J.  McAleer,  Deadwood,  D.  T.,  via  Ft.  Pierre, 
care  Dougherty  &  Co.,'  and  presented  at  the  same  time  a  re- 
ceipt or  bill  of  lading  furnished  and  prepared  by  them  [being 
the  same  attached  to  the  petition]  to  the  station  agent  of  the 
defendant  at  St.  Joseph,  who  received  said  goods,  and  signed 
and  delivered  said  receipt  as  and  for  the  shipment  of  the 
goods  in  said  bill  of  items  described  over  defendant's  road  : 
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that  under  the  stipulations  and  terms  of  said  receipt,  or  bill 
of  lading,  attached  to  the  petition,  defendant  carried  promptly 
and  seasonably  said  box  to  Omaha,  and  seasonably  delivered 
the  same  to  the  Chicago  &  Northwestern  Railway  Company, 
a  connecting  carrier  at  that  point,  for  further  transportation 
towards  thefr  destination,  marked  in  the  manner  above  stated ; 
that  said  box  of  cigars,  after  being  carried  by  said  Chicago 
&  Northwestern  Railway  Company  to  Pierre  station,  on  us 
line,  was  there  stored  for  a  long  time  in  its  warehouse,  and 
afterwards  sold  by  it  for  account  of  whom  it  might  concern, 
and  to  pay  storage  charges,  and  was  not  delivered  to  said 
McAleer  at  Deadwood  ;  that  plaintiffs  have  paid  no  sum  or 
amount  whatever  for  the  carriage  of  the  goods,  either  to  de- 
fendant or  any  other;  that  there  was  no  contract  between 
plaintiff  and  defendant  save  that  which  is  recited  in  the  bill 
of  lading  or  receipt  attached  to  the  petition,  which  was  en- 
tered  into  under  the  foregoing  facts  and  circumstances."  The 
court  declared  the  law  of  the  case  by  the  following  instruc- 
tion given  at  the  request  of  plaintiff:  "If  the  acts  of  the 
Chicago  &  Northwestern  Railway  Company,  set  out  in  the 
agreed  statement  of  facts  herein,  were  careless  and  negligent, 
and  the  loss  of  plaintiff's  cigars  was  caused  solely  by  such 
negligence,  the  finding  and  judgment  should  be  for  plaintiff 
for  the  value  of  said  cigars."  Found  for  the  plaintiffs,  and 
from  the  judgment  in  their  favor  on  such  finding  the  de- 
fendant appeals. 

The  decision  of  the  trial  court  involves  the  proper  con- 
struction of  section  598,  Rev.  St.  1879,  which  reads  as  fol- 
lows:  "  Whenever  any  property  is  received  by  a 
common  carrier  to  be  transferred  from  one  place  to  ^,''^"'  °' 
another,  within  or  without  this  state,  or  when  a  rail- 
road or  other  transportation  company  issues  receipts  or  bills  of 
lading  in  this  state,  the  common  carrier,   railroad,  or  trans- 

Cortation  company  issuing  such  bill  of  lading  shall  be  lia- 
le  for  any  loss,  damage,  or  injury  to  such  property,  caused  by 
its  negligence  or  the  negligence  of  any  other  common  carrier, 
railroad,  or  transportation  company,  to  which  such  property 
may  be  delivered,  or  over  whose  line  such  property  may 
pass:  and  the  common  carrier,  railroad,  or  transportation 
company,  issuing  any  such  receipt  oi"  bill  of  lading,  shall  be 
entitled  to  recover,  in  a  proper  action,  the  amount  of  any  loss,  . 
damage,  or  injury  it  may  be  required  to  pay  to  the  owner  of 
such  property  from  the  common  carrier,  railroad,  or  trans- 
portation company,  through  whose  negligence  the  loss,  dam- 
age or  injury  may  be  sustained."  This  statute  was  first  en- 
acted in  1879.  It  is  suggested  in  the  brief  of  counsel  for 
appellant  that  this  statute  is  violative  of  some  constitutional 
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provisions,  under  a  construction  which  would  render  the  de. 
fendaiit  liable  in  this  case.  In  order  to  determine  whetherit 
is  obnoxious  to  any  constitutional  inhibitions,  state  or  na- 
tional, it  becomes  necessary,  first,  to  ascertain  its  true  scope 
and  meaning.     At  the  time  of  its  enactment  .the  law  was  well 

settled  as  now  that  a  common  carrier  may  contract 
""••"*  to  carry  to  a  place  beyond  the  terminus  of  his  route, 
„i.  and  thereby  render  himself  liable  as  such  for  the 

whole  distance,  but  that  he  is  not  required  b}-  law 
to  transport  beyond  his  own  line,  and  therefore  may  stipulate 
that  he  shall  not  be  liable  except  for  such  loss  or  damage  as 
mav  occur  on  his  own  route.  While  there  was  a  universjil 
(onscHsns  of  opinion  upon  these  propositions,  there  was  a  di- 
versity of  opniion  as  to  what  should  be  evidence  of  a  contract 
for  through  carriage  when  no  special  contract  was  made. 
The  English  and  the  courts  of  some  of  the  stales  holding  that 
where  a  common  carrier  takes  into  his  care  a  parcel  directed 
to  a  particular  place,  and  does  not  by  positive  agreement 
limit  his  responsibility  to  a  part  only  of  the  distance,  it  is 
prima  fiicif  evidence  of  an  undertaking  on  his  part  to  carry 
that  parcel  to  the  place  to  which  it  is  directed,  "although 
such  place  was  beyond  the  terminus  of  his  own  route.  "  Law- 
son.  Carr.  §  239.  The  majority  of  the  American  courts,  how- 
ever, holding  '■  that  when  a  carrier  receives  goods  marked 
for  a  particular  destination  beyond  the  route  for  which  he 
professes  to  carry,  and  beyond  the  terminus  of  his  road,  he 
IS  onlv  bpund  to  transport  and  deliver  them  according  to  the 
established  usage  of  his  business,  and  is  not  liable  for  losses 
beyond  his  own  line.  "  Id.%ti,o.  In  1870  this  court,  in  the  case 
of  Coatcs  I'.  United  Slates  Express  Co.,  45  Mo.  33S,  adopted 
what  rfiay  be  called  the  "  American  doctrine  "  on  thissubiect, 
quoting  with  approval  the  language  following  of  Prof.  Par- 
sons, formulating  the  rule  :  "  The  prevailing  rule  in  this  coun- 
try may  now  be  said  to  cast  upon  the  carrier  no  responsibil- 
ity as  carrier  beyond  his  own  route,  unless  the  usage  of  the 
business  or  of  the  carrier,  or  his  conduct  or  language,  show 
that  he  takes  the  parcel  as  carrier  for  the  whole  route.  "  2 
Pars.  Coot.  (7th  Edj  327.  This  ruling  was  followed  in  Snider 
I'.  Adams  Express  Co.,  63  Mo.  376,  decided  in  1876.  The  con- 
sideration given  by  the  supreme  court  to  this  question,  and 
,  the  conclusion  reached  by  it  so  recently  before  this  enact- 
ment, when  taken  in  connection  with  the  terms  employed  in 
the  statute  itself,  leaves  little  room  for  doubt  that  the  purpose 
of  the  legislature  was  to  prescribe  a  definite  rule  of  liability 
for  negligence  of  a  common  carrier  in  harmony  with  what 
has  been  denominated  the  "  English  rule  "  upon  the  subject, 
whereby  such  carrier,  when  he  receives  a  parcel  to  be  trans- 
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ported  to  a  place  beyond  the  terminus  of  his  route,  is  to  be 
tield  liable  as  such  to  the  place  of  destination,  in  the  absence 
of  a  specific  contract  to  carry  such  parcel  only  to  the  termi- 
nus of  his  own  route,  or  limiting  his  liability  to  loss  or  dam- 
age occurring  on  hisownroute.  The  enactment  as 
tnus  construed  becomesa  rule  of  evidence  by  which  *et«nnrti 
to  determine  what  the  contract  of  the  carrier  is  in  ^|,'°',*^'' 
the  absence  of  a  specific  one  in  a  given  case,  oper-  i„j[j. 
ates  with  no  undue  hardship  upon  the  carrier,  and 
is  violative  of  none  oi  his  rights,  constitutional  or  otherwise. 
By  its  provisions  the  act  of  acceptance  by  a  common  carrier  of 
property  to  be  transferred  to  a  place  beyond  the  terminus  of 
its  route  is  evidence  of  a  contract  to  carry  such  property  to 
the  place  of  its  destination.  The  act  of  issuing  a  receipt  or 
bill  of  lading  for  property  to  be  transferred  to  a  place  beyond 
the  terminus  of  the  route  of  a  common  carrier  is  evidence  of 
a  contract  by  such  carrier^to  carry  such  property  to  the  place 
of  its  destination.  This  prima  facie  case  the  statute  makes 
for  the  plaintiS  on  the  facts  stated.  In  order  to  defeat  it, 
the  defendant  must  show  that  by  specific  agreement  it  only 
contracted  to  carry  the  property  to  the  terminus  of  its  own 
line,  or,  what  is  equivalent,  that  there  was  a  specific  agree- 
ment that  it  was  to  be  liable  only  lor  loss  or  damage  occurring 
on  its  own  line.  The  evidence  in  the  case  fails  to  show  any- 
such  specific  agreement.  On  the  face  of  the  whole  transac- 
tion it  was  evidentlv  a  through  shipment  from  St.  Joseph, 
Mo.,  to  Deadwood,  t).  T.,  and  was  so  regarded  by  both  par- 
ties. Under  the  statute  the  receipt  of  the  goods  and  the  is- 
suance  of  the  bill  of  lading  concludes  all  questions  as  to 
the  authority  of  the  agent  to  contract  for  the  delivery  of  the 
goods  at  the  point  oldestination.  The  goods  were  lost  to 
the  plaintifT  by  the  negligence  of  the  Chicago  &  Northwest- 
ern Railroad  Company,  the  defendant's  agent,  to  whom  it  in- 
trusted  the  goods  to  be  transported  and  delivered  under  the 
bill  of  lading  to  Dougherty  &  Co.,  at  Ft.  Pierre,  and  we  do 
not  find  in  the  case  anj-  valid  constitutional  objection  to  a  re- 
covery against  the  defendant  for  such  negligence.  The  judg- 
ment "of  the  circuit  court  of  Buchanan  county  is  therefore  af- 
firmed. 

Sherwood,  C.  J.,  and  Black  and  Barclay,  JJ.,  concur. 
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State  ^x  rel  Attorney  General 


Pensacola  &  Atlantic  R.  Co. 

{Florida  Supreme  Court,  March  14,  iSgi.) 

Carriara— Potting  Ratei  and  Ragulationa—What  It  Sufricient.^Gcneral  rule 

4.  adopted  by  the  railroad  commission  September  23.  18S9,  and  requirinf; 
each  railroad  company  to  post  in  a  conspicuous  place,  and  keep  continu- 
ously posted  in  each  of  its  stations,  a  copy  of  the  schedule  of  its  freight 
and  passenger  rates,  revised  and  adopted  by  the  commission  for  the  use  of 
the  company,  rules  and  regulations,  official  classifications,  and  table  of 
distances,  means  that  the  publication  shall  be  in  placard  or  bill  form,  and 
that  the  placards  shall  be  so  attached  to  something  in  a  conspicuous  place 
in  each  station  that  they  can  in  the  position  in  which  they  are  placed,  or 
without  being  removed,  be  read  convenietwly  by  the  public,  and  that  they 
shall  be  kept  posted  in  this  manner  continuously.  Nailing  up  by  one  cor- 
ner in  a  conspicuous  place  in  a  station,  and  in  such  manner  as  to  be  acces- 
sible to  every  one.  a  pamphlet  of  about  11  printed  pages,  containing  the 
rules  and  regulations  governing  the  transportation  of  passengers  and 
freight,  or  a  similar  pamphlet  containing  the  classifications,  is  not  a  post- 
ing within  the  meaning  of  the  rule,  nor  is  the  binding  of  these  pamphlets 
and  the  schedules  of  freight  and  passenger  rates  together,  and  placing 
them  conspicuously  upon  a  conspicuous  shelf  desk  in  the  station  agent's 
office,  such  a  postinj^. 

8ufficj*ncy  of  Schedule  of  Pauenger  Rated — Where  a  schedule  of  passen- 
ger rates  is  headed  "  Funsacola  and  Atlantic  Railroad  Ticket  Rates."  and 
it  states  the  full  sum  charged  as  fare  from  each  station  to  any  other  sta- 
tion, tliat  half  rates  will  be  charged  for  children  between  designated  ages, 
travelling  with  parents  or  guUrdian.  and  that  no  charge  will  be  made  for 
those  under  a  specified  age  travelling  in  the  same  manner,  and  gives  the 
extra  charge  to  be  collected  of  passengers  who  omit  to  purchase  tickets, 
and  it  is  not  denied  that  the  charecs  correspond  in  amount  with  the  pas- 
senger rates  revised  and  adopted  by  the  railroad  commission  for  the  use 
of  the  company,  and  it  does  not  appear  that  passenger  rates  have  ever 
been  prescribed  or  adopted  by  the  commission  in  any  other  form  for  the 
company,  the  schedule  will  be  held  sufficient  as  to  its  contents,  and  the 
company  cannot  be  required,  in  a  proceeding  by  mandamus,  to  state  in 
such  schedule  the  rate  per  mile,  or  the  distances  betweeen  stations,  in  the 
iibsence  of  any  law  or  any  rule  of  the  commission  requiring  it. 

Same— Oittancet  between  Static ni.^-General  rule  4.  adopted  by  the  rail- 
road commission  September  33,  1 889,  does  not  require  that  the  schedule 
of  passenger  rates  shall  state  the  distances  between  stations. 

Sufficiency  of  Table  of  Distances  between  Stations. — A  table  which  does 
not  of  itself,  or  upon  its  face,  give  the  distance  between  any  two  stations 
on  a  railroad,  is  not  a  table  of  distances  within  the  meaning  intended  by 
general  rule  4  of  the  railroad  conamission.  It  is  not  sufficient  if  the  sched- 
ule merely  supply  data  for  computing  these  distances  between  stations. 

Schedule  in  Two  Part*.— The  fact  that  a  schedule  of  passenger  rates  is 
in  two  parts,  or  on  two  cards  instead  of  one,  is  not,  where  the  two  cards 
may  be  posted  together,  and,  so  posted,  read  as  one,  of  itself  a  violation  of 
the  rule  requiring  the  schedule  to  be  posted. 
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Size  of  Type  for  Schedule*— Mandamiu.— In  the  absence  of  a  rule  of  the 
railroad  commissian,  or  a.  law.  prescribing  the  size  of  type  in  which  a  sched- 
ule of  passenger  rates  or  table  of  distances  shall  be  printed  for  posting,  a 
'    court  cannot,  by  mandamus,  direct  what  size  type  they  shall  be  printed  in. 

Rules  Applicable  to  Defendant— Posting. — Passenger  rule  6,  and  freight 
rules  3  and  1 1,  of  the  rules  adopted  by  the  railroad  commission  September 
23,  1SS9,  are  not  inapplicable  to  the  Pensacola  &  Atlantic  Railroad  Com- 
pany.   They  should  be  posted  as  other  rules  applicable  to  it. 

Duty  to  Pott  Special  Rates. — Where  a  railroad  company  has,  under  freight 
rule  3  of  the  railroad  commission,  the  right  to  malte,  at  its  discretion,  spe- 
cial rates,  reduced  below  commission  rates,  for  particular  persons  and 
places  for  temporary  use,  such  special  rates  need  not  be  posted  under  the 
requirements  of  general  rule  4  of  the  railroad  commission. 

Djty  to  Keep  Rates  Continuously  Posted — Potters  Furnished  Agents. — It 
is  the  duty  of  railroad  companies  not  only  to  post,  but  to  keep  continu- 
ously posted,  as  provided  by  general  rule  4,  whatever  falls  within  its  pro- 
visions. Furnishing  the  posters  to  agents,  with  instructions  to  post,  does 
not  answer  the  public  duty  imposed  upon  the  companies. 

Application  for  writ  of  mandamus. 

iVilliam  B.  Lamar,  Atty.  Gen.,  for  the  State. 

William  A.  Blount,  for  defendant. 

Raney,  C,  J. — This  is  a  proceeding  in  mandamus,  instituted 
before  this  court  in  the  exercise  of  its  original  jurisdiction. 

I.  Among  the  rules  and  regulations  prescribed  by  the  rail- 
road commission  is  one  adopted  September  23,  1889,  and 
known  as  "  Rule  4,"  which  was  published  as  a  part 
of  "Circular  No.  23."  and  went  into  effect  October  aJJ^f""' 
1 5,  r88Q,  and  reads  as  follows :  "  Each  railroad  com- 
pany shall  post  in  a  conspicuous  place,  and  keep  the  same 
continuously  posted,  in  each  oi  its  stations,  a  copy  of  the 
schedule  of  freight  and  passenger  rates  revised  and  adopted 
for  the  use  ot  such  company  by  the  commission,  a  copy  of 
all  the  rules  and  regulations  prescribed  by  the  commission 
for  the  government  of  the  transportation  of  freight  and  pas- 
scngers  applicable  to  its  line  of  road,  and  a  copy  of  the  offi- 
cial classification  ;  also  copies  of  all  changes  made,  whether 
the  same  shall  be  made  by  such  railroad  company  or  by  the 
commission  ;  also  a  table  of  distances  between  each  station." 

On  the  i6th  day  of  December,  1S89,  the  commission  issued 
"Circular  No.   24,"  addressed  "To  the  railroad  companies 
doing  business  in  Florida,"  in  which  it  is  stated 
and  called  to  the  attention  of  these  companies  that  <!ir«»'"i«- 
thc  commissioners  had  lately  visited  a  number  of  "i^o.™" 
stations  and  offices,  and  upon  investigation  discov- 
ered that  the  above  rule  had  not  been  fully  complied  with; 
that  "at  no  place  were  the  rules  and  regulations  of  the  com- 
mission, nor  the  classification  of  freights,  posted  as  the  rules 
and  regulations  prescribed  by  the  commission  direct.     In 
fact  some  of  the  agents  alleged  that  rules  and  regulations  as 
46  A.  &  E.  R.  Cas— 45 
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embraced  in  circular  No.  23  had'not  been  furnished  them  at 
all.  In  most  cases,  but  not  all,  of  the  few  instances  where 
any  effort  was  made  to  do  so,  they  were  hung  on  a  nail,  in  a 
pamphlet  lorm.  This  last  is  not  a  posting,  and  is  not  in  com- 
pliance with  the  rules.  They  should  be  posted  as  are  the 
freight  and  passenger  schedules,  in  placard  or  poster  form. 
Section  6,  Railroad  Commission  Laws.  The  schedules  of 
passenger  and  freight  rates  were  found  to  have  been  posted 
m  very  few  instances,  and  then  very  often  not  in  a  conspicu. 
ous  place,  as  the  law  directs.  In  some  instances  they  were 
said  to  have  been  torn  down,  but  there  was  no  evidence  of 
any  effort  to  replace  them,  and  thus  to  keep  them  continu- 
ously posted."  This  circular  24  also  states  that  the  commis- 
.sion  have,  instead  ol  multiplying  formal  orders,  adopted  it  as 
a  means  of  calling  the  attention  of  the  railroad  companies  to 
especially  the  posting,  and  that  after  January  i,  1890,  the 
commissioners  will  visit  the  different  stations  and  offices  ol 
each  railroad  doing  business  in  the  state,  and  hope  to  find 
ihat  this  suggestion  has  prompted  the  careful  postmg  in  the 
manner  indicated,  appropriately  in  the  freight  and  ticket  ol- 
tices,  of  the  several  documents  referred  to  m  general  rule 
No.  4. 

The  complaint  made  against  the  respondent,  who  is  alleged 
to  have  had  due  notice  of  such  rule  4,  and  of  the 
coMphiBt  subsequent  circular  24,  is  as  follows ;  That  at  its 
^■4Mt*^  station  at  Marianna  the  respondent  has  made  no 
attempt  to  comply  with  the  requirements  of  said 
rule,  and  at  another  station,  Milton,  has  not  in  lull  complied 
with  the  requirements  of  the  rule. 

That  at  other  important  stations,  viz..  River  Junction,  Chip- 
ley,  and  De  Funiak  Springs,  and  at  all  other  stations  along 
the  line  of  its  road  where  much  business,  passenger  ana 
freight,  is  being  done,  no  pretense  is  made  of  complying  with 
the  requirements  of  said  rule  4,  but  the  company  has  neg- 
lected and  reiused,  and  still  neglects  and  refuses,  to  post,  and' 
keep  continuously  posted,  with  exceptions  stated,  in  a  con- 
spicuous place  in  each  of  its  stations: 

(i)  A  copy  of  the  schedule  of  freight  and  passenger  rates 
revised  ana  adopted  for  the  use  of  this  company- 

(2)  A  copy  of  all  the  rules  and  regulations  prescribed  by 
the  commission  for  the  government  of  the  transportation  of 
freight  and  passengers  applicable  to  said  line  of  road. 

ii)  A  copy  of  the  official  classification. 

(4)  Copies  of  all  changes,  whether  the  same  shall  be  made 
by  the  railroad  company  or  the  commission. 

(5)  A  table  of  distances  between  each  station. 

That  in  many  cases  where  such  posting  had  been  made  or 
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attempted,  it  has  been  done  by  hanging  in  the  office  at  the 
stations  upon  a  nail,  in  pamphlet  form;  that  such  posting 
should  be  done  in  placard  or  poster  form,  for  the  convenience 
and  information  01  the  public. 

The  defendant  filed  an  answer,  the  purport  of  which  will 
be  given  in  disposing  of  the  several  questions  presented  for 
decision.  The  attorney  general  has  moved  to 
strike  out  the  answer,  and  for  a  peremptory  writ,  ^"p*"*"*'* 
upon  the  ground  tliat  the  same  discloses«tne  fact 
that  full  compliance  has  not  been  made  to  the  alternative 
writ  of  mandamus,  and  that  the  answer  is  argumentative,  un- 
certain, and  insufficient,  and  does  not  state  facts  so  that  a 
judgment  of  the  court  can  be  had  thereon,  which  motion  is 
accompanied  by  a  statement  or  points  of  objection  to  the 
answer. 

The  deficiencies  of  the  answer  are  not,  nor  are  the  objec- 
tions  stated  to  it,  such  as  call  for  the  exercise  of  the  power 
to  strike  out.  The  motion  to  strike  in  the  Drew  Case,  16 
Fla.  303,  was  as  to  impertinent  and  surplus  matter  in  a  re- 
turn to  a  peremptory  writ.  We  shall  treat  the  motion  for  a 
peremptory  writ  as  a  demurrer  to  the  answer,  of  which  it 
is  the  equivalent.     State  v.  Trustees,  20  Fla.  402. 

The  respondent,  declaring  its  purpose  to  have  been  to  com- 
ply-with  rule  4,  says  in  its  answer  that  shortly  after  the  pro- 
mulgation of  the  rule  it  furnished  its  agents  at  its  several  sta- 
tions with  the  "  placards,  posters,  ana  papers"  hereinafter 
mentioned,  with  instructions  to  post  and  keep  them  posted 
conspicuously  at  such  stations,  and  that  it  is  informed  and 
believes  that  they  were  so  posted  or  placarded  at.  the  same 
time,  and  at  each  of  said  stations  except  at  River  Junction, 
and  respondent  has  believed  them  to  have  remained  conspicu- 
ously posted,  as  no  report  or  complaint  of  their  absence  has 
ever  been  made  to  it ;  that,  feeling  and  believing  that  it  had 
complied  with  the  rules  of  the  commission,  it  did  not  in  any 
wise  apply  to  itself  the  very  general  complaint  made  by  "Cir- 
cular 24,'  and  says  it  has,  with  the  above  exception,  complied 
fully  with  rule  4,  as  it  has  understood  and  understands  it,  and 
proceeds  to  sho^  how  it  has  done  so. 

z.  The  respondent  submits,  as  in  full  compliance  with  rule 
4,  a  copy  of  a  schedule  of  the  freight  rates  revised  and  adopted 
by  the  commission  for  the  use  of  respondent,  the 
same  being  in  the  form  of  a  card  or  bill,  10  by  16  8««d«Mj»f 
inches,  and  copies  of  5  commodity  tariff  sheets,  is-  Krt«!IJJii,». 
sued  by  respondent,  and  which  are  stated  to  be 
merely  the  application  to  particular  commodities  of  the  classi- 
fication and  rates  fixed  by  the  commission,  copies  of  which 
,  schedule  and  sheets  the  answer  states  have  been  placarded. 
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The  attorney  general  admits  that  if  this  schedule  is  kept  con- 
spicuously  and  continuously  posted  in  the  station  houses  of 
respondent  it  will  be  a  sufficient  compliance  with  the  rules 
and  regulations  of  the  commissioners.  In  view  of  this  admis- 
sion, and  the  fact  that  no  exception  is  taken  to  the  commod- 
ity sheets,  (nor,  we  may  remark,  do  they  seem  to  suggest  any), 
the  answer  must  be  held  sufficient  as  to  posting  all  freight 
rates  at  those  stations  where  such  schedule  and  sheets  are  in 
fact  kept  continuously  posted  in  a  conspicuous  place. 

3.  The  answer  exhibits  a  copy  of  "  passenger  rates  revised 
and  adopted  for  the  use  of  respondent  by  the  commission," 
which  it  is  urged  is  a  compliance  with  rule  4,  and 
KiBcinrrar  gays  it  has  been  "  placarded,  the  front  of  one  copy 
BMMan*'  ^""^  ^^^  back  of  a  second  copy  being  nailed  or 
ntM.  posted  side  by  side  so  as  to  form  one  copy."     The 

answer  also  states  that  "  in  addition  thereto  there 
has  been  posted  a  large  placard,  showing  the  rates  from  each 
station  on  the  road  of  respondent  to  every  other  station 
thereon,  and  to  every  station  on  the  Louisville  &  Nashville 
Railroad." 

The  attorney  general  suggests  that  a  schedule  of  passenger 
rates  is  a  table  showing  the  rate  per  mile  for  each  full  passen- 
ger fare,  and  thai  to  post  this  there  should  be  a  table  show- 
ing the  fare  from  each  station  to  any  other  station  on  the 
line  of  road  ;  that  the  freight  schedule,  supra,  shows  the  sum 
total  for  each  haul  for  each  distance,  giving  the  distance  of 
each,  and  so  should  a  properly  constructed  passenger  sched- 
ule or  tariff. 

It  is  true  that  the  schedule  of  passenger  rates  does  not  ex- 
pressly state  the  rate  per  mile  for  each  full  passenger  fare, 
but  it  (to  say  nothing  of  the  allegations  as  to  the  "large  pla- 
card ")  does  show  the  fare  or  full  charge  from  each  station  to 
any  other  station  on  the  road  ;  and  it  cannot  on  these  plead- 
ings be  pretended  that  the  charges  so  published  do  not  in 
amount  accord  with  the  passenger  rales  prescribed  or  "  re- 
vised and  adopted"  by  the  commission  for  the  use  of  the  re- 
spondent, or  that  passenger  rates  for  this  company  have  ever 
been  adopted  by  the  commissioners  in  anj'  form  than  that  of 
the  full  charge  from  each  station  to  any  other  shown  by  this 
schedule.  Besides  this,  as  we  understand  the  schedule,  it 
does  afford,  through  the  numbers  on  the  left  of  the  names  of 
stations  in  the  middle  column,  the  means  of  ascertaining  the 
distance  between  any  two  stations  on  the  road,  and  thereby 
enables  any  one  to  compute  the  rate  per  mile  by  dividing  any 
given  charge  from  one  station  to  another  by  the  distance  be- 
tween such  stations;  but  ignoring  this  fact,  and  the  further 
fact  that  the  freight  schedule  gives  only  charges  (per  hun- 
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dred  pounds,  barrel,  crate,  ton,  and  car-load)  for  the  distance 
of  10  miles  or  less,  and  10  miles  and  over  15,  and  for  certain 
other  distances,  varying  from  each  other  at  least  5  miles,  still 
we  neither  find,  nor  have  been  shown,  any  rule  or  regulation 
of  the  commission  which  prescribes  that  the  passenger  sched- 
ules shall  state  the  charge  per  mile  or  give  tne  distance  from 
any  one  station  to  the  other  stations.  The  schedule  presented 
is  neaded  "  Pensacola  and  Atlantic  R.  R.  Ticket  Rates,"  and 
gives  the  passenger  fare  from  each  station  to  every  other  one, 
states  that  half  rates  will  be  charged  for  children  over  five 
years  and  under  twelve  travelling  with  parent  or  guardian, 
and  that  no  charge  will  be  made  for  children  under  five  years 
travelling  under  similar  care,  the  extra  charge  to  be  collected 
when  passengers  have  omitted  to  purchase  tickets,  as  well  as 
other  inU>rmation  as  to  passenger  transportation,  not  neces- 
sary to  be  noticed  here.  Even  disregarding  entirely  the 
data  it  seems  to  aBord  for  ascertaining  distances,  it,  consider- 
ing its  contents,  is  a  schedule  of  passenger  rales,  which  must 
be  held  sufficient  in  the  absence  of  some  authoritative  defini. 
tion  of  law  or  a  rule  or  regulation  of  the  railroad  commission, 
or  some  custom  having  tne  force  of  law,  requiring  that  the 
information  it  gives  shall  be  in  a  different  form,  or  making 
the  statement  of  the  rate  per  mile  or  the  distance  between 
stations,  a  necessary  constituent  of  such  schedules.  The 
function  of  the  writ  of  mandamus  is  to  compel  the  perform- 
ancc  of  a  clear  and  specific  legal  duty,  and  until  some  com- 
petent  authority  has  made  it  the  clear  duty  of  the  respondent 
to  use  a  different  form  of  schedule,  or  to  incorporate  the  in- 
formation under  consideration  in  such  schedules,  it  cannot, 
in  this  proceeding,  be  required  to  do  so.  The  contents  of 
the  schedule  before  us  constitute  in  substance  a  passenger 
schedule,  giving  the  fare  from  any  given  station  to  all  other 
stations,  in  the  only  form,  so  far  as  the  record  informs  us  or 
we  can  for  the  purposes  of  this  hearing  know,  in  which  pas- 
senger rates  have  ever  been  adopted  for  the  defendant  by  the 
commission,  and  other  information,  and,  being  such,  the  fact 
that  we  might  think  the  public  interest  would  be  advanced 
by  its  being  in  a  different  form,  or  having  elements  which  it 
has  not,  does  not  confer  any  power  upon  this  court,  or  change 
the  function  of  tfie  remedy  invokea.  Rule  4  requires,  it  is 
true,  a  separate  table  of  distances  between  each  station,  but 
whether  this  provision  of  the  rule  has  been  complied  with  is 
a  point  to  be  considered  hereafter. 

It  is  also  objected  that  the  schedule  is  printed  in  type  of 
too  small  a  size  to  inform  the  public,  in  the  hurry  incident  to 
travel,  of  its  contents,  and  that  the  passenger  rates  should  be 
in  large  type,  like  the  copy  of  the  freight  schedule.     The  bodv 
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of  the  print  is  in  nonpareil  type,     Tiie  discretion    to  say  in 

what  type  the  schedule  should  be  has  not  been 
(""^iuTj*^  vested  in  us,  and,  until  the  railroad  conamission 
^^  shall  have    prescribed  the   size  of    the   type   and 

figures  to  be  used  by  this  or  any  railroad  for  the 
purpose  in  question,  we  are  powerless  to  aid  them  in  a  pro- 
ceeding by  mandamus,  the  function  of  which  is  to  enforce 
the  performance  of  a  prescribed  legal  duty,  but  not  to  pre- 
scribe one ;  just  as  we  are  to  require  the  use  of  a  different 
form  of  schedule.  We  cannot  assume  functions  belonging 
to  the  commission,  or  other  functions  or  departments  ofthe 
government. 

The  objection  that  the  schedule  is  in  two  parts,  likely  to 
become  disengaged,  is  in  itself,  in  the  absence  of  a  require- 
itoaa-8eh*4.  "1^"^  that  the  Schedule  shall  be  on  a  single  card 
■i*im(w*  or  sheet  of  paper,  an  untenable  objection,  for  if 
»»ru.  the  two  cards  are  in  fact  kept  posted  together  in 

a  conspicuous  place  in  each  station  iasuch  man- 
ner that  the  two  can  be  read  as  if  they  were  one  card  it  is 
sufficient.  The  two  thus  posted  up  in  a  reasonably  secure 
manner  would  stand  as  long  as  one  card,  and  there  is  not 
such  likelihood  of  their  becoming  disengaged  as  to  make  this 
use  of  two  cards  a  violation  of  the  rule  as  it  stands.  The  rec- 
ord does  not  show  that  this  schedule  has  been  torn  from  a 
pamphlet. 

4,  The  answer  also  states  that  the  rules  and  regulations 
for  the  government  of   the  transportation  of    persons  and 

property  on  the  railroads  in  Florida  have  been 
PMtiav  n\M  "  posted  in  the  pamphlet  form  in  which  they  were 
JJ^^^""  caused  to  be  printed  by  the  commission,"  and  a 
piMphitt  copy  of  the  same  is  annexed  to  the  answer,  and 
rgn.  marked  "  C."     "  They,"  says  the  answer,  "  were, 

as  to  freight,  in  a  large  part,  also  contained  in  the 
local  classification,  of  which  a  copy  is  hereto  attached,  marked 
'  D,'  in  which  is  embodied  the  practical  application  of  very 
many  of  said  rules  to  the  classification  of  freight  containeS 
in  said  Exhibit  D.  In  fact  the  said  Exhibit  D,  in  some  in- 
stances, contained  modifications  by  the  commission  of  the 
rules  contained  in  said  pamphlet,  and  therefore  more  cor- 
rectly sets  forth  the  regulation  of  the  commission  than  did 
the  rules  themselves."  "  The  passenger  rules  were  not  only 
posted  in  said  pamphlet '  C,"  but  have  been  posted  in  the  pla- 
card showing  ticket  rates." 

The  exception  taken  on  behalf  of  the  state  to  the  com- 
pliance thus  attempted  to  be  shown  by  respondent  is.  in 
short,  that  the  rules  and  regulations  are  necessarily,  and  as 
they  explain  themselves,  applicable  to  each  railroad  in  the 
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state,  and  that  they  should  be  printed  and  posted  in  placard 
form,  they  being  few  in  number  and  easily  printed  in  good- 
sized  type  upon  a  moderate-sized  poster;  that  the  commis- 
sion is  not  required  to  do  more  than  inform  the  respondent 
of  the  rules  and  regulations,  and  any  subsequent  modifica- 
tion of  the  same ;  and  that  tacking  them  up  in  the  offices  in 
the  pamphlet  form  in  which  they  were  caused  to  be  printed 
by  ttie  commission,  is  only  a  pretense  of  posting. 

The  printed  pamphlet,  C,  of  "  Rules  and  regulations  gov- 
erning the  transportation  of  passengers  and  freights  on  the 
railroads  in  Florida,  prescribed  by  tne  railroad  commission- 
ers," is  the  entire  "Circular  No.  23,"  previously  referred  to 
in  this  opinion,  and  it  purports  to  have  been  issued  Septem- 
ber 23,  1889,  by  the  railroad  commission,  by  an  order  which 
is  as  follows:  "  The  following  rules  and  regulations  are  pre- 
scribed for  the  government  of  the  transportation  of  persons 
and  property  by  the  railroad  companiesdoing  business  wholly 
or  in  part  within  the  state  of  Florida,  and  all  others  conflict- 
ing therewith  being  hereby  repealed."  It  contains  36  rules, 
covering  about  11  pages,  printeii  in  long  primer  tpyc,  and 
the  print  occupying  on  each  page  an  average  space,  of  6f 
inches  long,  by  3I  inches  wide,  and  has  a  cover  upon  which 
is  printed  the  words  first  quoted  in  this  paragraph. 

The  purpose  of  rule  4  in  requiring  these  rules  and  regula- 
tions to  be  kept  posted  in  a  conspicuous  place  in  each  station 
is  that  the  public  may  see  and  read,  and  thereby  inform 
themselves  of  the  contents  of  the  same.  The  word  "post" 
is  defined  by  Webster  as  meaning  "to  attach  to  a  sign-post, 
or  other  usual  place  of  affixing  public  notices;  and  he  de- 
fines the  word  "  poster"  as  "  a  large  bill  posted  for  advertis- 
ing." The  meaning  of  the  word  "posted,"  as  used  in  rule  4, 
is  that  the  rules  and  regulations  should  be  advertised  in  the 
form  of  a  poster  in  the  railroad  stations;  or,  in  other  words, 
that,  printed  in  bill  or  placard  form,  they  shall  be  so  attached 
to  something  in  a  conspicuous  place  in  the  stations  that  they 
can,  in  the  position  in  which  they  are  placed  or  without  be- 
ing removed,  be  read  conveniently  by  the  public.  This  is 
the  usual  and  ordinary  meaning  of  the  term  "  posted,"  as  we 
see  it  manifested  daily  in  the  posting  of  notices  like  those  of 
sale,  or  against  trespasses,  as  well  as  other  kinds.  No  other 
construction  can  be  given  it  without  straining  its  ordinarily- 
understood  meaning,  nor  does  any  other  meaning  so  well 
fulfill  the  purpose  and  intent  of  rule  4,  that  these  rules  and 
regulations  should  be  exhibited  in  the  places  stated  for  the 
information  and  benefit  of  the  public.    We  do  not  think  the 

Eurpose  of  the  act,  that  these  rules  and  regulations  should 
e  posted,  is  met  by  the  use  of  a  pamphlet.     Such  a  publica- 
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tion  does  not  come  up  to  the  idea  ordinarily  conveyed  by 
the  expression  of  the  rule.  A  pamphlet  is  not  the  form  in 
which  notices  are  ordinarily  posted.  We  arc  satisfied  that 
if  a  card  containing  these  rules  and  regulations  should  be 
kept  hung  upon  a  nail  in  a  conspicuous  place  in  the  railroad 
station,  and  m  such  position  that  while  so  hung  up  it  could 
be  read  with  reasonable  convenience  by  the  public,  the  rule 
would  be  complied  with;  but  we  do  not  think  the  fact  that 
copies  of  this  pamphlet  have  been  nailed  to  the  upper  left 
hand  corner  in  such  manner  that  they  are  accessible  to  every 
one  is  a  compliance  with  it.  This,  in  our  opinion,  is  the 
meaning  and  efTect  of  rule  4,  independent  of  the  circular  of 
December  i6,  1889,  and  of  course  there  is  nothing  in  that 
paper  that  can  be  construed  to  deprive  the  rule  of  such 
meaning. 

The  local  classification.  Exhibit  D,  mentioned  in  this  con- 
ncction,  is  also  in  pamphlet  form,  and  for  the  same  reason  is 
insufficient,  in  so  far  as  it  is  relied  upon  as  a  posting  of  any 
part  or  modification  of  the.rules  and  regulations. 

"  Very  many  of  the  rules  prescribed  by  the  commission, 
for  example,  passenger  rule  6,  freight  rule  3,  freight  rule  11," 
etc.,  says  the  answer,  "are  mere  restrictions  upon  railroads. 
and  in  the  opinion  of  the  respondent  are  not  required  to  be 
posted  ;  but,  leaving  them  for  respondent  to  determine  what 
are  applicable  to  it,  the  respondent  submits  that  before  it  can 
be  held  to  be  in  fault  in  any  wise  the  particular  rule  to  be 
posted  should  be  specified  bj'  the  commission  or  the  court." 

We  fail  to  see  that  either  passenger  rule  6  or  freight  rules 
3  and  1 1  are  not  required  to  be  posted.     They  are  as  follows: 

"Rule  6.  A  railroad  company  shall  not  be  prevented  from 
the  free  carriage  of  destitute  or  homeless  persons  transported 
by  charitable  societies  and  the  necessary  agents  employed  in 
such  transportation;  or  from  the  issuance  of  mileage,  excur- 
sion, commutation,  or  round  trip  passenger  tickets;  or  from 
f;iving  reduced  rates  to  ministers  of  religion;  or  from  giving 
ree  carriage  to  their  own  officers  and  employes:  or  to  pre- 
vent the  principal  officers  of  any  railroad  company  or  com- 
panies from  exchanging  passes  or  tickets  with  other  railroad 
companies  for  their  officers  and  employes;  or  free  carriage 
or  reduced  rates  to  persons  in  charge  of  live  stock  shipped 
from  the  point  of  shipment  to  destination  and  return ;  or 
from  issuing  second-class  tickets,  for  the  holders  of  which 
second-class  tickets  so  issued  second-class  accommodations 
shall  be  furnished;  or  from  granting  reduced  rates  to  immi- 
grants, or  immigration  agents,  or  persons  going  to  or  return, 
mg  from  any  place  of  meeting  within  this  state,  of  any  agri- 
ciiltural,    mechanical,    industrial,    educational,  religious,   or 
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fruit  and  vegetable  growers'  association  or  convention,  who 
are  directly  connected  with  or  interested  in  the  objects  of 
said  association  or  convention." 

"  Rule  3.  The  rates  specified  or  hereafter  to  be  allowed  for 
common  brick,  bone,  lumber,  shingles,  laths,  staves;  rough 
stone,  empty  barrels,  corn  in  the  ear,  melons  by  the  car-load, 
straw,  shucks,  fodder,  tan-bark,  sawdust,  household  goods, 
moss,  palmetto  leaves  and  heads,  are  maximum  rates,  but  the 
railroads  are  left  free  to  reduce  the  same  at  discretion,  and 
all  such  rates  are  exempt  from  the  operation  of  rule  2.  Any 
complaint  as  to  such  rates  will,  upon  presentation,  be  consid- 
ered. No  rates  have  been  prescribed  for  articles  in  the  clas- 
sification designated  by  the  letter  S.  Such  articles  are  sub- 
ject to  special  contract.  The  commission  will  entertain 
complaints  of  excessive  charges  for  the  transportation  of  such 
articles  in  all  cases  except  where  the  price  charged  was  ac- 
cording to  contract  between  shipper  and  carrier.  " 

"  Rule  1 1,  Railroad  companies  snail  not  be  prevented  from 
the  carriage,  storage,  or  the  hauling  of  property,  free,  or  at 
reduced  rates,  for  charitable  purposes,  or  to  or  from  fairs  and 
expositions  for  exhibition  thereat." 

In  view  of  the  commission's  order  of  September  23,  1889, 
adopting  the  rules,  it  certainly  cannot  be  said  of  any  one  of 
these  rules  that  it  has  not  been  specified  by  the  commission 
as  "applicable"  to  respondent,  nor  do  xve  perceive  that 
either  of  them  is  not  "  applicable  "  to  the  respondent,  or  is  of 
a  character  that  its  publication  does  not  materially  concern 
the  public.  No  other  rule  is  designated  by  the  respondent 
as  inapplicable  to  it,  and  until  such  designation  is  attempted 
we  must  presume  that  the  commissioners  have  not  burdened 
the  respondent  with  something  in  which  it  can  have  no  con- 
cern whatever. 

5.  Exhibit  D,  referred  to  above,  is  in  form  a  pamphlet  of  10 
pages,  and  it  is  entitled  "Louisville  and  Nashville  Railroad 
Co.     Local  classification,  (S.  R.  &  S.  S.  Association, 
with  exceptions  as  noted.)     No.  j.  Taking   effect  ^™i'i^'*,'" 
November   10,   i8go.     Surperseding   classification   p.m'pi.i.V'' 
No.  4,  and  supplement."     The  answer  also  desig- 
nates this  as  the  official  classification  adopted  by  the  commis- 
sion, and  avers  that  this  classification  has  been  approved  by 
the  commission  and  adopted   by   the   respondent,  and   that 
there  have  been  no  changes  made  by  the  commission  or  by 
the  respondent  in   the  rates  set  forth  in  this  exhibit  applica- 
ble to  the  whole  line  of  respondent's  road,  and  that  the  cop- 
ies of  this  pamphlet  have  been  nailed  to  the  upper  left  hand 
corner  in  such  manner  as  to  be  accessible  to  every  one. 

In  view  of  the  allegations  of  the  answer  as  to  tnis  exhibit. 
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which  allegations  have  to  be  taken  as  admitted  by  the  state 
on  this  hearing,  such  exhibit  must  be  recognized  as  being  the 
admitted  or  proper  official  classification  to  be  posted  by  de- 
fendant under  rule  4,  as  we  have  heretofore  defined  the  term, 
which  definition  is  not  met  by  nailing  up  this  pamphlet.  The 
fact  that  the  exhibit  was  approved  by  the  commission  does  not 
relieve  the  respondent  from  posting  it.  This  allegation  as  to 
approval  is  to  be  taken  as  meaning  merely  the  approval  of  the 
actual  classification  of  freight  as  represented  by  tne  schedule, 
and  not  of  the  exhibit  as  a  form  for  posting  under  rule  4. 
The  language  of  the  answer  is  not  broad  enough  to  cover  the 
latter  idea,  or  to  set  up  an  estoppel  against  the  commission. 

It  is  said  that  the  commission  has  never  ruled  that  a  nail- 
ing or  hanging  up  of  this  classification  in  book  form  was  a 
posting,  but,  on  tne  contrary,  ^circular  24,)  that  it  was  not  a 
posting  ;  but  that  they  have  said  that  if  it  was  thus  placed  in 
a  conspicuous  place,  and  kept  there  in  each  station,  they 
would  consider  it  a  compliance  with  the  spirit  of  the  law, 
and  would  not  interfere  unless  complaint  was  made,  in  which 
event  they  would  insist  upon  the  placard  form.  Whether  or 
not  there  would  have  been  a  waiver  by  the  commission  of  the 
requirement  of  rule  4  if  the  railroad  company  had  accord- 
ingly kept  this  pamphlet  so  placed  in  a  conspicuous  place  in 
its  station  it  is  unnecessary  for  us  to  decide  as  the  record  fails 
to  show  that  it  has  done  so.  In  the  prpsence  of  rule  4,  and 
the  exposition  of  it  made  by  the  circular  of  December  16, 
1889,  we  could  hardly  enforce  acompliance  by  the  company 
with  what  it  seems  the  commissioners  would,  in  the  absence 
of  complaint,  have  regarded  as  a  compliance  with  the  spirit 
of  the  law. 

Respondent  claims,  under  freight  rule  3,  the  right  to  mal^e, 
at  its  discretion, special  rates,  reduced  below  commission  rates, 
SbhUI  ntH  ^'^'^  particular  persons  and  places  for  temporary  use. 
which  special  ratfes,  it  says,  have  in  almost  every  in- 
stance related  to  lumber.  Thesespecial  rales,  the  answer  ad- 
mits, have  not  been  posted,  and  for  the  reason  the  respondent 
has  not  believed  that  the  rule  required  them  to  be.  No  ques- 
tion is  made  by  the  state  as  to  the  right  of  the  respondent  to 
make  the  special  rates  it  may  have  in  fact  made,  ana  assuming, 
as  such  rule  3  seems  to  concede,  that  the  respondent  has,  as  to 
the  articles  named  in  that  rule,  the  right  to  make,  at  its  discre- 
tion, special  rates  for  particular  persons  and  places  fortempo- 
rary  use,  we  do  not  perceive  that  their  publication  or  posting 
falls  within  rule  4,  which  requires  the  posting  of  only  the 
schedules  of  freight  and  passenger  rates"  revised  and  adopted 
for  the  use  of  such  company  by  the  commission. " 
6.  To  the  complaint  that  no  proper  table  of  distance  has 


byGoogle 


VOL.  46]  CARRIERS— POSTING  RATES.  715 

been  posted  in  obedience  to  the  requirement  of  the  rule  for 
the  posting  of  a  table  of  distances  the  passenger 
rate  schedule  discussed  in  the  third  sub-division  of  '•»'•  "'^1* 
this  opinion  is  ofEered  by  the  respondent  as  a  full  *■""• 
compliance  with  such  requirement.  This  schedule  does  not 
of  itself,  or  upon  its  face,  give  the  distances  between  any  two 
stations,  and  this  is  sufficient  reason  for  holding  it  not  to  be 
a  table  of  distances.  Though  it  furnishes  data  from  which 
these  distances,  as  we  understand  such  data,  may  be  com- 
puted, the  distances  are  not  stated  in  the  schedule.  It  is  not 
in  itself  a  table  of  distances. 

What  has  been  said  above  as  to  the  size  of  the  type  or  print 
of  this  schedule  is  equally  applicable  to  the  same  objection 
when  made  to  it  as  a  table  of^  distances. 

7.  Considering  the  conclusions  announced  above  as  to  post- 
ing, it  is  hardly  necessary  for  us  to  say  that  binding  the 
papers,  posters,  and  placards  together,  and  placing 

them    "  conspicuously  upon   a   conspicuous   shelf  Pi»ei"«  H"- 
desk,"  as  has  been  done  in  the  Marianna  station,  J",)*"? 
is   not  a   posting  within    the  meaning  and   intent  poiUas- 
of   the  rule,  even  though   it  be,  as   alleged  in  the 
answer,  the  desk  in  the  station  agent's  office,  where  all  per- 
sons must  come  who  have  business  with  the  defendant  com-   ■ 
pany,  and  all   such  persons   and  the   public  have  and   exer- 
cise full  and  free  access  to  such  papers  without  the  interven- 
tion of  the  agent  or  any  other  person  connected  with  the  de- 
fendant, unless  such  intervention  be  requested  by  the  person 
desirous  of  making  an  investigation  of  rates  or  other  matters. 

8.  01  the  statement  in  the  answer  that  it  would  cause  great 
expense  to  defendant  to  require  all  the  papers  submitted  with 
the  answer  to  be  put  into  placard   form  and  pla- 
carded, and  necessitate,  in  many  cases,  an  increase  kip»»»»  "* 
of  wall  space  on   which  to  placard  them  and  the.  ['^J"^. 
poster  required  for  business  in   conneciton  with  t«rtii. 
roads  out  of  the  state  of  Florida,  and  would  serve 

no  good  purpose  to  the  public,  we  need  only  say  that  the 
conclusion  as  to  the  purpose  to  be  served  by  such  posting  is 
but  the  expression  of  an  opinion,  and  the  general  statement 
that  the  posting  in  placard  form  will  cause  great  expense,  or 
necessitate  an  increase  in  wall  space  cannot  be  regarded  as 
sufficient  to  put  in  question  the  reasonableness  of  the  rule  re- 
quiring such  posting, 

9.  Of  course,  the  duty  of  the  defendant  under  rule  4  is  not 
only  to  post  in  a  conspicuous  place  in  each  station 
everything  within  the  requirements  of  the  rule,  eJBMMMT'* 
but  also  to  "-keep  the  same  continuously  posted." 

There  can  be  no  misunderstanding  as  to  the  effect  of  this  re- 
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quirement,  or  where  the  obligation  of  performance  rests,  and 
a  return  which  should  show  no  further  compliance  by  a  rail- 
road company  with  his  teature  of  the  rule  than  a  delivery  to 
the  station  agents  of  posters,  even  of  the  most  satisfactory 
form,  with  instructions  to  post  and  keep  them  continuously 
posted  in  a  conspicuous  place  in  the  stations,  and  that  it  is  in- 
formed and  believes  that  they  were  so  placarded  and  posted 
at  the  same  time,  would  necessarily  be  msufBcient.  It  is  the 
duty  of  the  company  both  to  post  and  to  keep  them  continu- 
ously posted,  and  the  answer  fails  to  show  a  performance  of 
this  duty  at  any  station,  even  waiving  in  this  connection  the 
deficiencies  in  the  form  of  some  of  the  papers. 

The  relator  is  entitled  to  a  peremptory  writ,  and  judgment 
will  now  be  entered  accordingly;  but  as  the  respondent  has 
expressly  declared  in  its  answer  its  purpose  to  comply  with 
our  views  as  soon  as  they  shall  be  indicated,  no  peremptory 
writ  will  be  issued  by  the  clerk  on  such  judgment  except  an(i 
until  the  relators,  by  the  attorney  general,  or  other  author- 
ized attorney,  shall  file  a  firtEci/)^  requiring  it,  whereupon  it 
shall  be  issued  by  the  clerk  without  further  order. 
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The  General  Index  follows  this. 


Miscondact  of  counsel  in  address- 
ing  jury.      Attempts  to  excite 
prejudice  against  railways  and 
corporations,  153. 
BoncU. 

Bona  fide  purchaser  of  negotiable 
bonds  before  maturity  acquires 
title.  312. 

Subscription    to   railway   bonds ; 
contracts  of.  351. 
Oftnier. 

Limitation  of  liabiliiy.     Validity 
of  stipulations  limiting  carrier's 
liability   to  particular  amount, 
698. 
Charter. 

Forfeiture  by  failure  to 
road.  as?. 
ConaoUdatlon. 

Liability  of  consolidated 
on  debts  and  coniracls  ui  tui>- 
Gtiiuent  corporations,  338. 
Conveyance. 

"Appurtenance;"  what  puses 
under  conveyance  as,  a6B. 

Conditional  conveyance  of  right 
of  way.  Forfeiture  for  breach 
of  condition.  512. 

Title  acquired   by   railroad   com- 
pany  under  conveyance  of  right 
of  way,  496. 
Damages. 

~  '   e  damages  in        ' 


mpany 


Fraaehiae. 

Power   of    railroad    company   to 
mortgage  its  franchise,  292. 
Interstate  Commeroe. 

License  tax  on  foreign  transpor- 
tation  companies  as  a  re^ula- 

646. 
Joriea  ondJury Trials.    See  Trial. 
IiMidaTant. 

Forfeiture  of  land  grant  by  failure 
of  company  to  complete  road. 
472, 

^ttlers  on  land  ;  conflict  between 
railroad  company  and,  44s. 

Swamp  lands  ;  grant  of,  in  Md  of 
railroads,  4B0. 
I>ease. 

Taxation  of  leased  roads,  666. 
Mortgage. 

After  acquired  properly  ;  con- 
struction of  railroad  mortgages 
covering,   275. 

Foreclosure.  Liability  of  pur- 
chaser at  foreclosure  sale  to 
compensate  landowner,  356. 

Power  of  railroad  companies  to 
mortgage  property  and  fran- 
chises, 292. 

Priorities.  '  Claiins  for  personal 
■    ■     ■     ,  300. 


personal  injur 
in  death.  667. 

Dedieation. 

Dedication  of  land  ti 
pany  for  public  u 

Zleotrio  Rallvrays. 

Slevated   BailroiulB. 


ssulting 


See     Street 


NegligencB. 

Question    of   fact ;    when    Infer- 
ence of  negligence  is,  and  when 

Nuisance. 

Liability   of    railroad    companies 
mainiaining    nuisances   in   the 
form  of  coal  sheds,  stock  yards, 
machine  shops,  etc.,  521. 
Personal  tnjuriaa.    See  Damages. 
:  Sallroad. 

Right  of   individual  to   mainUin 
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Bicht  otWKj—QiHtiniuJ. 

Adverse  possession;  title  against 
railway  company  by,  543. 
SiTMta  ftad  Highways. 

Compensation  to  abutters.  Right 
of  owners  to  compensalion  lor 
construction  of  Etcam  railroads 
in  streets.   51. 


Negligent  c 

StTMt  BaQmyB. 
Abutter's   righi 

railroad  in  street. 
Construction  of  clei 
in  sireeis,  Bg. 

Exclusive* prlvilcRe  :  authority  to 
grant  street  railvav  companies. 
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Obligation  of  street  railway  com- 
pany to  pave  and  repair  streets. 

176. 

Personal   injuries.       Collision  01 

car  with  olbcr  vehicles.  201. 
Injury  10  persons  on  track  of 

street  railway,  193. 
Rights  of  abutting  lotowners,  634. 
Tele{>honc  system  ;    interference 

of  electrical  railways  with,  60S 
T   roila  ;    construction    of   street 

railway  with.     Removal  by  city, 

ajg. 
Use  of  tracks  of  atiolber  company. 
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TftX»tion. 

Earning  of  railroad  companies : 


Leased  roads  ;  taxation  of.  666. 
Steeping  car  company.     Power  of 
slate   to   lax  foreign   company. 
1  SSI- 
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Misconduct  of  counsel  in  address, 
ing  jury.  Attempts  to  eicite 
prejudice  against  railways  and 
corporations,  153. 
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This  index  coniaios  references  to  both  the  decisions  and  the  notes. 


ABANDONMENT. 

Right  of  way;    abaadoDineni   of. 
See  RicHT  OF  Way. 
ADVERSE  POSSESSION.    See  Right 
OF  Way, 
Title  to  right  of  way.     See   Right 

OF  WAV. 

ARBITRATION.     . 

ApproprUlion  of  land  for  right  of 
way.     Damages.     See  Rightop 

WAV. 

ATTORNEYS. 

Misconduct  0/  counsel  in  address- 
ing jury.     See  Trial. 
BONDS. 

JoBn/ul  holder  of  bonds  issued 
in  excess  of  amount  allowed  by 
law  held  to  have  a  lien  on  mort- 
gage properly;  but  parties  with 
notice  of  invalidity  of  mortgage 
occupy  no  belter  position  than 
company  ilself.  Fidelity  I.  T, 
ft  S.  D.  Co.  V.  Western  Penn.  & 
S.  C.  R.  Co.  (Pa.).  31J  n. 

participant  in  fraud  render- 
ing bonds  invalid  lieldnot  to  be. 
Smith  V.  Florida  C.  &  W,  R,  Co. 
(C.  C).  3^3  «. 

purchaser  of   bonds   held   to 

be.  under  circumstances,  and  en- 
titled (o  be  paid  out  of  proceeds 
of  foreclosure  sale.  Kneeland 
V.  Lawrence  (U,  S.),  3ig. 

purchaser  of  overdue  bonds 

from  vice-president  after  suit  to 
foreclose  had  been  begun,  held 
not  to  be,  American  L.  &  T. 
Co.  V.  St.  Louis  &  C.  R.  Co.  (C. 
C),  323  «■ 

before  maturity  takes  coupon 


BON  DS—  Cim  tinutd. 

bonds  freed  from  equities.  Bur- 
den of  proof  is  on  one  assailing 
bonajidii.  Knfeland  1;.  Law- 
rence (U.  S.).  319. 
Beda  fide  purchaser  of  negotiable 
bonds  before  maturity  acquires 


title. 


311  " 


Bondholders;  right  of,  to  be  made 
party  to  proceedings  by  com- 
pany to  dissolve  injunction  for- 
bidding company  to  lay  tracks. 
In  rt  Ferris  (Conn.),  35a  «. 

Cancellation  of  bonds  and  mort- 
gages; action  by  bondholders 
and  another  company  charging 
fraud  in  obtaining  decree,  Su^ 
ficiency  of  allegations,  Beals  v. 
Illinois,  M.  &  T.  R.  Co.  (U.  S.), 
35'  n. 

Consolidated  company  held  liable 

panics  to  exchange  stock  for 
bonds.  Day  f.  Worcester,  N. 
&  R,  R.  Co,  (Mass.).  324. 

Consolidation.  Exception  by 
statute  of  mortgages  from  lia- 
bility of  new  company  held  not  ' 
(o  except  bonds  secured  by 
mortgage.  Polhemus  v.  Fitch- 
burg  R.  Co.  (N.  Y.),  330. 

Coupons  detached  when  past  due; 
delivery  by  president  of  com- 
pany to  his  wife.  Collection 
enjoined.  Chicago  &  G.  T.  R, 
Co.  »'.Turner(Mich,).  324  «. 

Overdue    coupons   detached 

held  not  enlicted  to  preference 
in  payment.  Wood  f.  Guaran- 
tee T,  &  S.  D.  Co,  (U,  S.).  35a  n. 
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Coupons;  parlyadvancinK  money 
to  take  up,  under  private  ar- 
rangement with  mortgagor  to ; 
treat  him  as  purchaser;  agree- 1 
menl  not  enforceable  against  I 
bondholdera.  Fidelity  I.  T.  &| 
S.  D.  Co.  V.  Western  Peno.  & 
S.   C.    R.Co.  (P».J,  3S2I..  I 

EichangF  of  stock  for  bonds.  Ex- 
ercise of  option.  Reasonable  I 
lime.  Notice.  Callin  v.  Green  ! 
(N.  Y.).   318  n.  I 

Foreclosure  sale.  Purchase  of, 
road  by  bondholders.  Exercise 
bjr  bondhulders  of  option  to ' 
come  in.  Landis  v.  WeatPcnn.  | 
R.  Co,  (Pa.).  352  «. 

"  Decree   thai 


ini*  ro 
of 


subjec 


mortgage 
bonds.  Guaranty  by  state  held  1 
Invalid.  Central  T.  Co.  v.  | 
Florida  R.  &  N.  Co.  (C.  C).  j 
370-  I 

Increase  of  corporate  indebted- 
ness. Constitutional  provisions 
held  not  applicable  to  company 
char Le red  before  its  adoption. 
Gloningcr  V.  Pittsburgh  C.  R.  1 
Co.{Pa-K  27(1.  I 

•^^  fictitious;  validity  of  bonds 
issued  to  innocent  purchaser 
under  constitutional  provision 
prohibiting.  Fidelity  I.  T.  & 
S.  D.  Co.  f .  Western  Penn.  &  S. 
C,  R.  Co.  (Pa.),  351  «. 

Interest;  extension  of  time  of 
payment.  Power  of  majority 
of  bondholders.  McClelland  v. 
Norfolk  S.  R.  Co.  <N.  V.). 
351  «. 

Issue  of  bonds  for  benefit  of  an- 
other company  owning  majority 
of  stock;  transaction  considered 
and  bonds  held  valid.  Glonin- 
ger!'.  Pittsburg  &  C.  R,  Co. 
(Pa.),  276. 

Leased  line;  bondholdersof,  havi 


oliei 


ilthe^ 


take 


Frank  ;■,  New  York.  L,  E,  &  W. 
R.  Co.  (N.Y,),  356. 

Municipal  aid  bonds:  amendment 
of  charter  so  as  10  provide  for 
payment  of,  from  proceeds  aris- 
ing from  sale.  Hill  v.  Glasgow 
R.  Co.  (C.  C),  353  «■ 

Pacific  railroad  bonds.  Payment 
of  percentage  to  United  Slates. 
What    constitutes    current   ex- 
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penses.     U.S.   f.  Central   Pae. 
R.  Co.  (U.  S.).  3SI  -. 
Pledge  of    bonds.        Foredosnie 
proceedings.      See  HotTGACe. 

J'treelaiure, 
Power  to  borrow  money  and  issne 
bonds  need  not  b«  conferred  bj 
express   authority  where   com- 

Sioy    has  power  to    mortgage, 
loningcrf.  Pittsburg  &  C.  R. 
Co.  (Pa.),  376- 
Rights  of  bondholders.      So  long 

bondholders  cannot  seiee  earn- 
ings deposited  in  bank.  Rem- 
edy is  by  appointment  of  re- 
ceiver. Phelps  t.  Si.  Gather- 
ines  &  N.  C.  R.  Co.  {Out.),  336. 

Second  mortgage  bondholders. 
Setting  aside  foreclosure  sale. 
See  Mortgage,  FertclBiure. 

Subscription  to  railway  bonds; 
contracts  of.  351  n. 

Subscription;  under  terms  of. 
purchaser  of  bonds  held  at  lib- 
erty at  any  time  to  pay  price 
and  demand  bonds.  Waijco  11. 
Green  (N.  J.),  343- 
BRANCH  RO.^DS. 

Right    to    build    in  streets.     See 
Streets  and  Higkwavs. 
CARRIERS.      See   Interst.ate  Cou- 

Connecting  lines;  statute  impos- 
ing liability  for  loss  or  in  jury  by, 
held  constitutional.  Dimmilti'. 
Kansas  C.  St.  J.  &  C.  B.  R.  Co. 
(Mo.).  699. 

Limitatioa  of  liability  to  particular 
amount.  Stipulation  for  valu- 
ation of  (^oin  receipt  of  express 
company  upheld.  Pacific  Ex- 
press Co.  V.  Foley  (Kan.),  6S0. 

Validity  of  stipulations  lim- 
iting carrier's  liability  to  partic- 
ular amount,  69a  H. 

Posting  rates.  Certain  rules  of 
the  railroad  commission  held 
not  inapplicable  to  the  defend- 
ant company  but  should  be 
posted  as  other  rules.  Slate  v. 
Pensacola  &  A.  R.  Co.  (Fla.), 
704. 

Company  must    keep    rales 

continuously  posted.  Furnish- 
ing posters  10  agents  held  not 
to  answer  the  public  duty  im- 
posed on  company.  State  v. 
Pensacola  &  A.  R.  Co.  (Fla.). 
704. 
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Posting  rates.    Court    c 
mandamus  direct  the  si 
schedule  should  be  pi 
State  V.  PensacoU  &   A.  R.  Co. 
Fla.).  704. 

Rule  of  commissioners   held 

not  to  require  (hat  schedule  of 
passenger  rates  should  state  dis- 
tance between  stations.  Slate 
V.  Pensacola  &  A.  R.  Co.  (Fla.), 
704. 

Schedule   in   two   pans  held 

not  of  itself  to  be  a  violation  of 
rule.  State  v.  Pensacola  &  A. 
R.  Co.  <Fla.).  704. 

Special    rates    need    not    be 

posted  under  rule  ol  railroad 
commission.  Stale  v.  Pensaco- 
la  &  A.  R.  Co.  (Fla.).  704. 

—  Sufficiency     of     schcdnle   of 

S.ssenger  rates  posted  by  de- 
ndanl  to  comply  with  order  o( 
railroad  commission.  State  v. 
Pensacola  &   A.    R.    Co.  (Fla.), 


schedule  posted 


704. 
Sufficie 

in  regard 

stations.     State  v.  Pensacola   & 

A.  R.  Co.  (Fla.),  704. 
What  constitutes  a  sufBcicnt 

postinf!  of  rates  and   classilica- 

lions  to   comply   with  order  of 


704. 
CHARTER. 

Authority  to  lay  tracks  in  street. 

See  Streets  and  Highways. 
Charter  contract  with  street  rail- 

waycompany  asiopaving.     See 

Street  Railways, 
Foreign  corporation.     Filing  copy 

of   charter.     See  Foreig.-j  Cor- 


Forfeiture  by  falli 
road,  257  n. 

■ for   failure  ic 

complete  road  in  time  pre- 
scribed- Elevated  road  not  sub- 
ject to  provisions  of  general  rail- 
road act,  Jn  rt  Brooklyn  El.  R. 
Co.  (N.  v.),  257, 

for  non- performance  of  condi- 
tions ;  individual  cannot  setup, 
in  condemnation  proceedings  in- 
stituted by  company,  la  re 
Brooklyn  El.R,  Co.  (N.  Y.).  251. 

Non-performance  of  condi- 
tions does  not  work  ipse  fatia 
dissolution  corporation.  Corpo- 
46  A.  &  E,  R.  Gas— 46 
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ration  is  simply  exposed  to  pro- 
ceedings by  state.     In  re  Brook* 
lyn  EI.  R.  Co.  (N,  Y,),  851. 
Special  charier.     Incorporation  of 
railway.     See  Incorporation. 

COAL  SHEDS,    See  Nuisance. 

COLLISION, 

Street  cars  colliding  with  vehicle* 
on    track.      See    Street   Rail- 

CONNECTING    LINES.      See   Car- 

Junction   of  railroads  "at"  city. 
See  Location. 
CONSOLIDATION. 

Act  of  congress  held  to  have  rec- 
ogniied  consolidated  company 
as  same  company  10  which  grant 
was  made,  U,  S.  v.  Southern 
Pac.  R,  Co,  (C.  C),  395. 

Bonds :  contract  to  enchange 
stock  for,  company  consisting  of 
two  other  corporations  consoli- 
dated held  liable  on.  Day  v. 
Worcester.    N.    &    R.   R.     Co. 


(Mas 


>.  324- 


-  Exception  by  statute  of  mort- 
gages from  liabilitily  of  new 
company  held  not  to  except 
bonds  secured  by  mortgage. 
Polhemus  v.  Fitchburg  R.  Co. 
(N.  v.),  330. 

Condition  ;  legislature  may  re- 
quire as.  that  old  companies 
shall  not  cease  10  exist.  Day  v. 
Worcester,  N.  &  R.  R.  Co. 
(Mass.),  3!4- 

Liability  of  consolidated  company 
on  debts  and  contracts  of  con- 
stituent corporations,  338  n. 

New  corporation  substantially  the 
same  as  company  mentioned  in 
act  of  congress.  Consolidation 
authorized  by  congress  as  well 
as  by  state.  U.  S.  f.  Southern 
Pac.  R,Co,(C.C,),  395, 

"  Railroads  ;  "  constitutional  pro- 
vision forbidding  consolidation 
of,  held  not  applicable  to  street 
railwavE,  Gyger  i;.  Phila,  City 
Pass,  R,  Co,  (Ha,),  sag  «. 

Successors  and  assigns;  land 
grant  to  company  and.  Consol- 
idated company  held  within  pro- 
visions of  grant,  being  the  suc- 
cessor or  assign,  U.  S.  v. 
Southern  Pac.  R,  Co.  (C.  C). 
395- 

Title  to  real  estate.    See  Lands. 
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CONSTITUTIONAL  LAW.  i 

Carriers.     Suiulc  imposing  liabil- , 

iiy.     Sec  Cakrieks. 
Condemnaiiuti  proceedings.   Com- 

fensaiionfor  lands  laken  under 
II.  Consi.  of  1848.  Wiley  v. 
Elwood(lll.).  513.  1 

Consequcniial  injuries  to  propenj 
from  cunsiruciion  ol  tailioad. 
See  Strerts  and  HmHWAVS. 

Increase  of  corporate  indebted- 
ness.    SeeBu.MDS. 

License  tax  on  foreign  expreia 
company.    See  iNTEkSTATECou- 


Obligai 


I   of 


[  requiring 
BLicei  railway  cumpanjr  to  pave. 

See  Street  Railwa'vs. 

Taxation  of  aleepinft  cars.  Inter- 
state commerce.    See  Taxation. 

Title  of  acts.    See  Statutes. 

Suppkiaeni  to  former  act  au- 

thoriiing  company  lo extend  its' 
road  and  givinfir  it  additional' 
powers,  held  not  unconstitu- 
tional. Mill  vale  v.  Evergreen 
R.  Co.  (Pa.),  iig. 
CONSTRUCTION. 

Completion  of  track.  Title  to  rlgbt 
of  way.     See  Rk'.ht  ok  Way. 

Elevated  railroad.  Structure 
erected  by  defendant  in  street 
held  to  be  such  as  statuce  re- 
quired. /«  ri  Brooklyn  El.  K. 
to.  (N.  v.).  25"- 

Estoppel  of  landowner  to  claim 
possession  after  construction  of 
railroad.     See  Rjceit  okWav. 

Individual  may  construct  and  op- 
erate a  railroad  ;  nolawinUtah 
preventing  it.  Henderson  v. 
Ogden  City  R.  Co.  (Utah),  95. 

Option  to  connect  with  other  roads. 

Location  of  line.    See  Lhcation. 

CONTRACT.     See  Si'ECIFCC  Perform- 
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escedin  construction  ot  road  and 

recognized,   defendant's    right. 

McLellan  i.  St.  Louis  &  H.  R. 

Co.  (Mo.),  SOI. 
Condition.     Properly  conveyed  10 

another  corporation.      Grantee 

is    bouod   by  recitals  in  deed. 

Provost  V,    Morgan's,   etc.,  Co. 

(U.).  ijs. 
Conditional     conveyance    of 

right  of    way.      Forfeiture  (or 

breach  of  condition.  51Z  h. 
Contract   for   right   of  way.     Sec 

SPECtnC  pERFURllANce. 

Dedication  of  land  cannot  be  made 
to  railroad  company  for  public 
use  for  railroad.  Watson  v. 
Chicago,  M.  &  St.  P.  R.  Co. 
(Minn.).  543- 

of  land  lo  railroad  company 

for  public  use,    54B  n. 

Deed  of  conveyance  cannot  be  re- 
formed in  action  to  which  own- 
ers are  not  parties.  Watson  v, 
Chicago,  M.  &  St.  P.  R.  Co. 
(Minn.),  S43-    ■ 

Donation.  Conveyance  of  prop- 
erty to  another  corporation. 
Misrepresentations  of  donee. 
Estoppel.  ProvostK.  Morgan's, 
etc.  Co.  (La.),   535- 

of  right  of   way  :     fact  that 

there  was  no  corporatio: 


Parol  com 

Convey. 

Right  of  « 


lands.     See 


Right  of   wav  procured  by.     See 
Right  Of  Way. 
CONTRIBUTORY      NEGLIGENCE. 
See  Street  Railways,   Personal 


Conditions;    plaintjfl  held 
breach  of,  where   he  has 


t  then 


nstructed  held  to 
cause  property  to  revert  to 
donor.  Provost  v.  Morgan's. 
etc.Co.  (La.).  535. 

Reservation  on  lovrn  plat  held 

not  10  constitute  a  dooalion  of 
land  to  company.  Waison  r. 
Chicago.  M.  &  Si.  P.  R.  Co. 
(Minn.),  543. 

Easement ;  grant  of  right  of  way 
is  grant  of.  Landowner  may 
use  stream  of  water  flowing  over 
right  of  way.  Smith  v.  Hollo- 
way  (Ind.).  455. 

Highway :  conveyance  of  land 
abutting  on.  See  Streets  and 
Highways. 

Improper  use  of  land  conveyed. 
Conveyance  while  111.  Const,  of 
1S4S  was  in  effect  ;  subsequeoi 
grantees  of  adjoining  lands  not 
precluded  from  claiming  dam- 
ages. Wiley  V.  Elwood  (111.), 
513- 
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named  in  conveyance.  W[ley 
J-.   Elwood  (111.),   5>3- 

Land  covered- by  location;  con- 
veyance  of.  Company  held  not 
estopped  to  claim  thai  land  in 
question  was  covered  by  loca- 
tion. Cunningham  1/.  Boston^ 
A.  R.  Co.  (Mass.).  493  «. 

Parol  agreement  10  convey,  with- 
out part  performance,  will  not 
prevent  recovery  of  land  by 
owner.  Walson  f.  Chicago,  M. 
&  St.  P.  R.  Co.  (Minn.),   543. 

Parol  reservation  of  water  rights 
not  void  under  statute  of  frauds. 
Smith  !■.  Holioway  (Ind.).  495, 

President   of   corporation  ; 


reyan 


:  of  1. 


It  for 


corporation.     Contract  by  pi 
dent    to    re-convey   on   cerl 

treated  as  one.     Chute  v.  Wash- 
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chaser  of  remainder  held  to 
have  notice  of  company's  title  10 

portion  only  which  it  occupied. 
Cincinnati.  I.  &  St.  L.  R.  Co.  v. 
Smith  (Ind.),   493  rr. 

Water  rights.  Grant  by  land- 
owner of  right  to  pipe  water  to 
depot.  Rights  of  subsequent 
owner  of  land.  Diffendal  v. 
Virginia  M.  R.  Co.  (Va,).  496. 
CORPORATION.     See  Chaktek. 

Implied   powers.      Powers  which 
corporation   lakes    by   implica- 
tion to  enable  it   to  accomplish    . 
the   purposes   of    its    creation. 
Halsey  v.   Rapid  T.  St.   R.  Co. 

rpo- 


mpany  ; 


n<Minn.),  5" 

President  of  railroad   ci 

conveyance   of    depot 

burse  him.  Title  of  ioim  fidi 
purchaser  from  president.  Rio] 
Grande  &  E,  P.  R.  Co.  v.  Milmo  1 
(Tex.).  581  ".  .  1 

Quantity  of  land  acquired  under, 
conveyance  of  right  of  way,  | 
Conveyance  held  not  to  vest  | 
staiulory  width  in  company.  | 
but  only  quantity  actually  taken 
and  used.  Fori  Wayne,  C.  &  I 
L.  R.Co.  i'.Sherry(Ind.),  51?  h.. 

Release  of  right  of  way  and  claims 
(or  damages  by  landowner. 
Damages  caused  by  overflow 
held  to  be  barred,  Updegrove  ' 
I-.  Pennsylvania  S.  V.  R.  Co. 
(P«.),  494  «■ 

Statute  of  frauds.     Parol  ci 
to  sell  lands  held   taken 


Individual  may  construct  and  op- 
erate railroad  as  welt  as  a  corpc 
ration.      Henderson   v.   Ogde 
City  R.  Co.  (Utah),  95. 
COUPONS.-     See  Bonds. 
CROSSING. 

Laying  out  highway  across  track. 
See  Stueets  and  Highwavs. 
DAMAGES. 

Excessive  damages.  Action  of 
court  in  rendering  rimitlitur 
under  protest,  held  erroneous. 
Massavillo :/.  Nashville  &  K.  R. 
Co.  (Tenn.).  666. 

for  construction   of   railroad 

See   Streets    and 


e  by  actual 


of 
track.     East  Tenn.,  Va.  &  Ga. 
R.  Co.  V,  Davis  (Ala.).  494  n. 
Title  acquired   by   railroad  com- 
pany under  conveyance  of  right 


mpany  ;  deedfrom 


.,  49''" 
Union  depi 

use  of  tracks.     Construction  of 
■     deed.     St.  Paul,  M.  &  M.  R.  Co. 
V.     St.     Paul     Union    D.    Co. 
(Minn.),  .58a  «.  j 

Unrecorded  deed  conveying  right 
of  way.  Company  in  posses- 
sion of  part  only,  bona  fide  pur-  ! 


H: 

for  personal  injuries  not  re- 
sulting  in   death,  667  n. 

License  to  enter  on  land.     Revo- 
cation.      Retention   of    posses- 
sion.   See  License. 
DEDICATION. 

Dedication  of   highway.      Reset- 
vation  of  part  for  railroad.    See 

Dedication   of    land    to   railroad. 

See  CONVEVANCE. 

DEED.     See  Convevance. 
DISSOLUTION. 

N  on -performance     of     conditions 
imposed    by  charier  does  not 
work  dissolution  ipaa  faitn.     In 
Brooklyn  El.   R.  Co.  (N.  V,), 

DONATION.     See  Conveyance, 
EASEMENTS.       See     Comvevance  ; 

Rii;ht  of  Way. 
EJECTMENT.       See    Land    Grant  ; 

Streets  and  Hichwavs. 
Conveyance    of    right     of    way. 

Breach  of  conditions.     See  Con- 
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Lands  condemned  under  general 

railroad  acl  :  railroad  company 

■nay    maialain    cjeclmcnl    for. 

New  York,  5.   4   W.  R.  Co. 

Trimmer  (N.  J.),  5S5. 
Landotrner  may  bring  ejectment 

to  recover   land  on  nhich  rait. 

road  has  been  constructed  with. 

Watson  V.  Chicago,  M.  &  St.  p' 
B.  Co.  (Minn.),  543- 
Raiiroads   constructed   in  streeta 
anil    highways.      See    Streets 

ELECFRICRArLWAYS.  See  Street 

Railways. 
ELEVATED       RAILROADS.         See 

SikletRailu'avs. 
ELEVATOR. 
'    Mortgage  of   interest  of  railroad 
company  in.     See  Mortgages,    j 
EMINENT  DOMAIN.  | 

Abandonment   of  right   of    way.  I 
See  Abandomient.  , 

Compensation.  Damages  for  con- , 
Slruciion  of  railroads  in  streets. 
See  SrnEETSAND  Htghwavs. 
Condemnation  uf  land  for  street 
railway.  See  Street  Raiuvavs. 
Constitutional  law.  Condemna-' 
tion  proceedings.  Compensa- 
tion for  lands  taken  under  111. 
Const,  of  1848.  Wiley  v.  El- , 
wood  (III.),  513. 

for    lands    condemned.        See , 
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no  title  cannot  maintain.    Jack- 
La  Moure  Co.   (N.  Dak.). 


See  Lakd 


449. 
Bill  10   establish   1 

I  GitANT, 

ESTOPPEL.   See  Land  Grakt;  Mort- 
gage. 
Liability  o(  street   railway   com- 
pany   for  improvements.     See 


(rom  a!iserling.       Pcnnsyirania 
Co,  V.  Platl(Ohio),  5sS. 
EVIDENCE.    See  Judicial  Notice. 
Abandonment   of    right  of   way. 
See  RiuhtopWay. 


lages. 


See 


EjKC 


ailw^ 


Failure  10  file  map  of 
Strf.kt  Railways. 

Filing  of  map  of  proposed  route, 
iGS"- 

Forieiiure  of  charter  by  non-per-  ■ 
formance  of  conditions :  indi- 
vidual cannot  set  up  in  condem- 
nation proceedings  instituted 
by  company,  /n  te  Brooklyn 
El.  R,  Co.  (N.  Y.).  !5i. 

Street  railway.  Lease  by  one 
company  of  tracks  of  another. 
Sec  Street  Railway. 

Title  <o  right  of  way.     See  Right 
OF  Way. 
EQUITY. 

Action  to  remove  cloud;  one  in 
possession  of  land    bnl  having 


Stkeet  Railways;  Streets  a 
I  Highways. 

Limiting  number  of  witnesses 
called  10  testify  to  any  fact  is 
within  discretion  of  courl.  De- 
troit C.  R.  Co.  f.  Mills  (.Micb.). 
60S. 

Parol  evidence  as  to  considera- 
tion of  granting  of  privileges  to 
street  railway  companv.  West- 
ern Pav.  &  S.  Co,  ».'  Citiiens' 
St.  R.  Co.  (Ind,).  176. 
EXPRESS  COMPANV. 

Lice'nsc  tax  on  foreign  express 
company.  See  Ikterstate 
Comuerce. 

Limitation  of  liability   as  carrier. 
See  Carrier. 
FORECLOSURE.     See    Mortgage. 
FOREIGN  CORPORATION. 

Filing  articles.  Iowa  companies 
filing  articles  in  Minnesota  re- 
quiced  to  pay  fees  prescribed 
by  laws  for  the  organiiation  of 
corporations.  State  r.  Sioux 
City  &  N.  R.   Co.  (Minn.),  357- 

Filing  copy  of  charter  necessary 
before  foreign  railroad  can  claim 
rights  of  domestic  company. 
States.  Chicago,  M.  &  St.  P.  R. 
Co.  (Iowa).   360  n. 

License  [ax  on  foreign  express 
company.  See  Interstate 
Commerce. 

Taxation  of  sleeping  car  compau* 
ies      Sec  Taxation. 
FORFEITURE. 

Charter:  forfeiture  of,  fornoo-per- 
formance  of  conditions.  See 
Charter. 
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FRANCHISE.  See  Street  Railways. 
Mcniber  of  city  council  as  a  stock- 
holder of  company  10  which 
franchise  is  granted;  franchise 
held  invalid.  Finch  v.  River- 
side &  A.  R.  Co.  (Cal,),  107. 
Mortgage    of     franchises.        See 

Mortgage. 
Si  reel    railway     franchises.      See 
Strekt  Railways. 

FRAUD.    See  Bonds. 

FRIGHTENING      HORSES.  Si 

Sthest  Railways. 

GUARANTY.     See  Bonds. 

HOMESTEAD.     See  Land  Grants. 

INCORPORATION.        See    Street 

Railwavs. 

Foreign   corporations   filing  arti. 

clea.       Payment  of    incorpora-; 

tion  fees.      See   Foreign    Cor.  i 


"Passenger  railway"  use  of  term 
in  title  of  ac[  held  not  torcstricl 
franchise  to  operation  of  rail- 
way in  street  of  municipality 
nilhout  anthorily  to  carry  any- 
Ihinff  but  passengers  or  to  use 
steam  cars.  Milhale  v.  Ever- 
green  R.  Co.  (Pa.),  219. 

Title  of  act  incorporating  passen- 
ger railway  company  held  suffi- 
cient (o  authorise  granting  of 
special  charter  for  steam  rail- 
road, Millvalev.  Evergreen  B. 
Co.  <Pa.),  ai9. 

Supplement     to    former   act 

aulhoriiing  company  xo  extend 
its  road  and  giving  it  additional 
powers,  held  not  unconstitution- 
al. Millvale  V.  Evergreen  R. 
Co.  (Pa.).  210. 
INJUNCTION. 

Bonds.  Enjoining  collection. 
See  Bonds. 

Bondholders  as  parties  to  suit  to 
dissolve.     See  Bonds. 

Building  additional  road  on  right 
of  way.     See  Rkiht  ok  Way. 

Construction  of  railroad.  Titlelo 
land  in  doubt.      See  Lands. 

Conveyance.  Conditions;  decree 
forfeiting  deei)  lor  bi'each  of, 
held  binding  in  an  action  by 
subsequent  grantee  to  eject 
company  purchasing  road  at 
foreclosure    sale    althouf>:h    no 

McLetlanf,  St.  Louis  &   H.    R*. 
Co.  (Mo.).  501. 
Electric    railways.       Sec    Street 
Railways.  Eiulric  /fai/wayi 


INJUNCTION— CoBftBw^. 

Interference  with  water  supply  of 
railroad  depot  held  to  show  ir- 
reparable damage  and  to  war- 
rant injunction.  Diffendal  v. 
Virginia  M.  R.  Co.  (Va.).  496. 

Mandatory  injunction;  district 
courts  of  Utah  may  issue  as 
well  as  preventive  injunction. 
Henderson  „.  Ogden  City  R. 
Co.  (Utah),  gs. 

Preliminary  injunction  not  grant- 
ed where  complainant's  right  is 
in  doubt,  or  where  damages 
are  not  irreparable.  Halsey  v. 
Rapid  T.  St.  R,  Co,   (N.  J.).  76. 

Railroads  in  streets  and  highways. 
See  Streets  and  Highways. 

Use  of  electricity  by  street  rail- 
ways.   See  Street  Railways. 

Ehclric  Railways. 

INTEREST.     See  Bonds. 

INTERSTATE  COMMERCE, 

Interstate  commerce  act;  action 
under.  Removal  of  causes. 
Federal  question.  Lowry  v. 
Chicago.  B.  4  Q.  R.  Co.  (C.  C), 
636  B. 
parlies  seeking  damage  sus- 
tained through  violation  of, 
cannot  bring  suit  before  stale 
court.  Copp  V.  Uuiaville  &  N. 
R.  Co.  (La.).  634. 
License  tax  on  foreign  express 
company  engaged  :n  business  of 
interstate  commerce  held  un- 
constitutional. Crutcher  v. 
Kentucky  (U.  S.),  637. 

on      foreign     transportation 

companies   as   a   regulation   of 

Tax  on  gross  earnings  of  road 
held  an  interference  with  inter- 
state commerce  and  void.  Ver- 
mont 4  C.  R.  Co.  V.  Vermont 
C.  R.  Co,  (Vt.),  646, 

Taxation  of   sleeping  cars.      See 
Taxation. 
JUDICIAL  NOTICE. 

Judicial  decisions.  Courts  are 
bound  to  take  judicial  cogni- 
zance of  their  own  decisions. 
Mower  r.  Kemp,  (La,),  480. 

Private  law  authorizing  corpora- 
tion to  execute  mortgage  should 
be    introduced      in      evidence. 
Mower  v.  Kemp  (La,),  480. 
JURISDICTION. 

Federal  courts.  Enforcement  of 
penalty  given  by  act  of  congress 
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JURISDICTION— C«.A»«fl^. 

in  sule  court.     Copp  v.  Lonls- 
ville  fit  N.  R.  Co.  <La.),  634. 
"    '  Legal  or  cquiu- 


[vol  46 


ble 


lai 


when  to  be  prosecuted  before 
ilate  and  when  before  federal 
courts.  Copp  V.  Louisville  & 
N.  R.  Co.  (La.).  634. 

When  a  right  arises  under  a 

law  of  ihe  United  Suies.  con- 
gress may  give  federal  courts 
esdusive  jurisdiction.  Copp  t. 
Louisville  &  N.  R.  Co.  (La.),  635. 

Intertiate commerce  act;  enforce- 
ment of.     See  Intesstatb  Com- 

JURIES  AND  JURY  TRIALS.    See 

Triau 
LANDS.    See  Lice-sse. 

Adverse  possession ;  litieby.  S«e 
RlcilrocWAV. 

Consolidation  of  railroads  vests 
title  to  real  estate  of  old  compa- 
nies in  new  company,  Cashman 
V.   Brownleednd.^  jSSn. 

Contract   for  richt  of   way.     See 

SpEClKlr   I'FRVIJRMAVrE. 

Conveyance  of  right  of  way.     See 


Ej. 


lands 


^joining  construction  of  railroad 
to  elevator  and  mill  where  title 
to  land  is  in  doubt.  Roanoke 
Nav.  Co.  o.  Emry  (N.  Car.). 
5Son. 

Location.  Company  held  not  es- 
topped to  claim  that  land  in 
question  was  covered  by  loca- 
tion. Cunningham  v.  Boston  & 
A.  R.  Co.  (Mass.).  493  «. 

Title  to  right  of  way.     See   Right 

OF  WAV. 

LAND  GR.'VNTS. 

Action  to  remove  cloud  ;  one  in 
possession  of  real  estate  buthav- 
ing  no  title,  cannot  maintain. 
Jackson  i;.  La  Moure  Co.  (N. 
Dak.),  449-  , 

Bill  by  company  to  establish  title 
tolandgranlcd  ;  equitable  relief 
refused,  there  being  a  remedy  at 
law.  Northern  Pac.  R.  Co.  v. 
Amacker(C.  C),  430  n. 

Bill  in  equity  by  company  against 
parties  claiming  under  subse- 
quent patent.  Right  to  equi- 
Uble  relief.  Northern  Pac.  R. 
Co.  I/.  Cannon  (C,  C),  42g«. 


LAND  GKAHTS-GmtinueJ. 

Bill  to  establish  tftle.  Company 
not  in  possession  beld  not  enti- 
tled to  maintain  bill  to  determine 
adverse  claim  under  invalid 
patent.  Nonhern  Pac.  R.  Co. 
V.  Cannon  (C.  C),  419. 

City  :  grant  of  land  by,  for  par- 
ticular use.  Compliance  by 
company  with  terms  of  grant. 
Georgia  R,  &  B.  Co.  o.  Macon 
(Ga.),  459  «. 

grant  of  land  by.  to  railroad. 

Action  by  city  against  company 
succeeding  original  grantee. 
Georgia  R.  &  B.  Co.  v.  Macon 
(Ga.).  4S9«. 

grant  by  of  land  underwater. 

Obstruction  of  river  front  of  ad- 

?'  icentowners.     Rumseyo.  New 
ork   &  N.   E,   R.  Co.  (N.  Y.|, 

Company  entitled  to  ful!  amnant 
of  land  granted.  Southern  Pac 
R.  Co.  .-.  Wiggs  (C.  C),  457  -■ 

Completion  oE  road.  Land  pro- 
cured by  company  for  finished 
sections  although  entire  road  is 
not  completed.  St.  Paul  &  P. 
R,  Co.  !/.  Northern  Pac.  R.  Co, 
(U.  S.),  457  »- 

Conditions  imposed  on  grant.  Ac- 
ceptance by  company.  Relin- 
quishment of  claim  loland  set- 
tled upon.  St.  Paul.  M,&  M. 
R.  Co.  V.  Greenaigh  (U.  SX 
4S9"- 

Condition  subsequent :  condition 
providing  for  forfeiture  of  grant 
for  failure  to  complete  road,  held 
to  be,  which  does  not  take  effect 
without  some  action  on  pan  of" 
the  United  Slates.  Bybee  v. 
Oregon  &   C.    R,   Co.   (U.   S.). 

Conflict  between  two  grants ;  defi- 
nite location  of  road  under  later 
grant  held  to  carry  lands  not  se- 
lected under  earlier  grant.  Sage 
f.  St.  Paul.  S.  &  T.  F.  R.  Co. 
(C,  C),  430  n. 

Two    grants   Covering  same 

premises  ;  elder  grant  has  pri- 
ority. St.  Paul  &  P.  R.  Co.  V. 
Northern   Pac.   R.  Co.  (U.  S.), 

430  «. 

Conflicting    grants   to  inter- 

secting  roads.  Lieu  lands.  Sale 
of  reservation,  Sioux  Citv  &  P.  - 
R.   Co.  V.  Countryman  (towa), 

431  ". 
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ConsolidaLion.  Act  of  congress 
beld  to  have  recognized  consoli- 
dated company  as  same  com. 
pany  10  which  grant  was  made. 
U.  S.  I-.  Southern  Pac,  R.  Co. 
(C.  C).  395. 

New   company   having  been 

subject   to  burdens    of  act  held 
1  entitled   to   benefits.     U.   5.    v. 

Southern  Pac.  R.  Co.  (C.  C), 
395- 

New  corporation  substantially 

the  same  as  company  mentioned 
in  act  of  congress.  U.  S.  v. 
Southern  Pac.  R.  Co.  (C.  C), 
39S- 

Construction  of  part  of  road  only; 
company  entitled  to  proportional 
part  of  grant.  U.  S.  v.  Sioux 
City  &  P.  It.  Co.  <C.  C),  455  tu 

Ejectment  by  party  deriving  title 
from  railroad  company  against 
prior  occupants.  What  must  be 
shown.  Corinne  M.  C.  &  S.  Co. 
V.  Johnson  (t'lah),  459  "■ 

Exceptions  in  grant  of  subsequent 
grants  prior  to  definite  location 
of  road.  Intention.  St.  Paul 
&  P.  R.  Co,  V.  Northern  Pac.  R. 
Co.  (U.  5.1.457"- 

Extent  of  gram  dependent  upon 
distance  between  termini.  Road 
must  be  constructed  in  direct 
line.  St.  Paul  &  P.  R,  Co.  v. 
Northern  Pac.  R.  Co.  (U.  S.), 
454"- 

Filing  mapsbowing  dennite  loca- 
tion of  line  and  withdrawal  of 
lands  by  secretary  of  interior  ; 
Idods  held  to  be  withdrawn  from 
sale  oreniry  on.  Southern  Pac. 
R.  Co.  V.  Wiggs  (C.  C).  454  «. 
"  Float "  grant ;  act  held  to  mate 
to  plaintiff,  without  any  limita- 
tion as  to  locality  of  selection. 
Minneapolis  &  St.  C.  R.  Co.  v. 
Duluth  &  W.  R.  Co.  (Minn.). 
473. 

grant  to  intervenor  held  to 

be,  with  right  of  selection  in 
grantee  limited  to  three  coun- 
ties. Minneapolis  &  Si.  C.  R. 
Co.  V.  Duluth  &  W,  R.  Co. 
(Minn.),  473. 

Forfeiture.  Effect  of  confirmation 
of  title  of  intervening  claimants. 
Special  provisions  for  claims  of 
canal  company.  Lake  Superior 
S.  C.  R.  &  I.  Co.  V.  Cunningham 
(C.  C).  47a  ". 


EX.  727 

LAND  GRANTS— Ow/iB-tt/. 

Forfeiture.  Failure  of  state  to  de- 
clare forfeiture  for  breach  of 
condition.  Intervenor  held  not 
divested  of  gram.  Minneapolis 
&  St.  C.  R.  Co.  V.  Duluth  & 
W.    R.   Co.  (Minn.),  473. 

Grant  not  forfeited  by  breach 

of    condition     subsequent,     but 


of    ! 


Minnt 


;.  Co.  V.  Duluth  4  w. 
R,  Co.  (Minn.),  473. 

of  land   grant   by  failure  of 

company  to  complete  road, 
472n. 

Railroad  allowed  to  retain  oc- 
cupancy may  proceed  with  con- 
struction and  fulfill  conditionsof 
grant  "  out  of  rime."  Mowerii. 
Kemp  (La.),  4S0. 

Stale  legislature  may  declare 

forfeiture  although  federal  gov- 
ernment has  not  acted  on  ground 
Of  non-fullillment  of  condition. 
Mower  v.  Kemp  (La.),  4S0. 

Transfer  of  grant  10  another 

company  in  case  of  forfeiture; 
provision  for.  beld  a  grant  on  a 
condition  subsequent.  Rein- 
vestment of  land  in  state  on 
breach  of  condition.  Minneap- 
olis 4  St.  C.  R,  Co.  V.  Duluth  & 
W.  R.  Co.  (Minn.),  473. 

Grant  in  fr^senli.  When  grant 
attaches  to  specific  sections  cap- 
able of  Identification.  Issuance 
of  patents.  St.  Paul  &  P.  R. 
Co.  f.  Northern  Pac.  R.  Co. 
(U.  S.),  454  «■ 

Gram  to  company  its  successors 
andatsigns.  Consolidaiedcom- 
pany  as  succeseor  or  assign 
of  original  company.  U.  S.  v. 
Southern  Pac.  R.  Co,  (C.  C), 
395- 

Indemnity  lands.  Road  having 
been  decreed  entitled  only  to 
moiety  of  land  included  in  grant 
to  two  roads,  held  entitled  to  in- 
demnity for  moieiy  lost.  U.  S. 
v'.  Sioux  City  Si  P.  R.  Co.  (C. 
C),  455  «■ 

title  to,  does   not  pass   from 

United  States  until  selection  by 
company  and  approval  by  secre- 
tary of  interior.  Jackson  v.  La 
Moure  Co.  (N.  Dak.).  449. 

Selection  of  lieu  lands  :  sec- 
retary of  interior  cannot  allow 
preemption     upon.        Southern 
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454  ". 
InsulBciency  of  lan< 
grantees  held  entitica  [o  men 
*  full  amounls  in  case  of.  and  in- 
lervenor  inusl  stand  shortage. 
Minneapolis  &  Si.  C.  R.  Co.  v. 
Duluih  &   W.    R.  Co.   (Minn.). 
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I  LAND  GRANTS— GwA'nw^. 
,. ,  luth  &  W.  R.  Co.  (Minn.).  473. 

I         Selecljon  of  land  not  subject  to  se- 
ir  j  leclinn.  A ct  of  congress  con firo- 

ipany  held  not 
UleoCsekclion 


473- 


Sill  t 


ing  grants, 
aside  patent ;  allegation 
held  not  to  bring  land  within 
exception  of  act.  V.  S.  v. 
Souihern   Pac.    R.  Co.  (C.   C), 

Lands  entered  under  invalid  mtn. 

Ing  claims  held  not  included  in 

grant.      Northern   Pac.  R.  Co. 

V.  Sanders  (C.  C).  431. 
Mexican  grants  held  to  "have  ceased 

tobeiHi(7»u(.-f,  if  ever ihey  were 

inlhatcondition.  L'.  S.  i-.  South. 

ern  Pac   R.  Co.  (C.  C),  395. 
"  Mineral     lands "    excepted    from 

grant  means  lands  known  to  bt 

such    when    grant  look   effect. 

Francoeur  v.  Newhouse  (C.  C). 

454". 
Mortgage  of  lands  granted.     See 

MOKTIIAUE. 

Overlapping  grants.  Surrender 
by  one  grantee  of  all  lands  with- 
in common  limits.  Lake  Supe- 
rior  5.  C.  R.  &  I.  Co.  v.  Cun- 
ningham (C.  C),  4J1  ". 

Reservation*.  Indemnity  lands. 
Construction  of  grant  to  Wis- 
consin Central  R.  Co.  Wiscon- 
sin Cent.  R.  Co.  f.  Forsyihe 
(C.  C).  457  "■ 

Right  of  company  to  lands  granted 
when  it  has  constructed  its  road. 
St.  Paul&  P.  R.  Co.  V.  Northern 
Pac.  R.  Co.  (U.  S.).  454  w. 

Right  of  way  granted  by  congress 
through  public  lands.  Interest 
acquired   by  company.      Right 


HI  her 


Pac. 


R.  Co.  V.  Burr(CaI.),  460  «. 

Right  to  build  road  and  earn  land 
granted  ;  act  of  congress  held 
to  confer  without  authority  of 
state  legislature.  United  Stales 
V.  Southern  Pac.  R.  Co.  (C.  C), 

„  395-. 


Sell 


ight  of,  not  given  to 
plainlifT,  held  10  belong  to  state 
which  misht  (ill  out  grant  out 
of  anyofitsswamplands.  Min- 
neapolis i-  St.  C.  R.  Co.   -.:  Du- 


>able  c< 


npany  ti 


Lake  Superior.  S. 
C.  R.  &  I.  Co.  !>.  Cunningham 
(C.  C),  455  ". 

Settlers.  Abandonment  by  set. 
tlerof  preemption  claim.  Eject- 
raent  of  claimant  by  railroad 
company.  Northern  Pac.  R. 
Co.  V.  Meadows  (C.  C.j.  448  n, 

In    an   action  of  ejectment, 

evidence  is  not  admissible  to 
show  possession  by  predecessor 
of  defendant  prior  to  railroad 
grant  and  that  they  were  quali- 
fied prccmptors.  Southern  Pac. 
R.  Co.  V.  Burr(Cal.),  44S* 

conflict  between  railroad  com- 
pany and.  445  »- 

on  land  granted  to  railroad 

company ;  rights  of.  With- 
drawal of  lands  from  enlrv. 
McLaughlin  v.  Menotti  (Cal.'j. 
445". 

Patent  eironeously  issued  to 

settler.  Right  of  railroad  com- 
pany to  equitable  relief.  Soulh- 
ern  Pac.  R.  Co.  j-.  Wiggs(C.  C), 
448  «. 

Possession  of  land  by  mere 

squatter  not  material.  Cahalan 
V.  McTague  (C,  C),  44S  n 

Reservation  in  grant  o; 

emption  c 
When  claims  are  considered  as 
attached  to  lands.  Whitney  v. 
Taylor  (C.  C),  446  ». 

Rights  of  settlers cnieriagon 

land  before  definite  location  of 
road.  Land  held  not  10  have 
passed  under  grant.  Peers  v. 
Deluchi  (Ncv.l,   443  n. 

State ;  grant  to,  in  aid  of  rail- 
roads. Lands  outside  of  state. 
Construction  of  statute  by  con- 
sideration o(  policy  of  govern- 
ment. St.  Paul.  M.  &  M.  R. 
Co.  V.  Phelps  (U,  S.).  458  ». 

grant  to,  in  aid  of  railroads. 

Sale  of  land  by  railroad  without 
authority.  Ratilication.  Mil- 
lers. Swann{Ala.),  459  «. 

grant  to,  in  aid  of  railroads. 

Transfer  of  land  by  state  to 
wrong  company.     Constructive 


of  a. 


nfor 
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LAND  GRANTS— Cfl«/i-««frf.  ]  1 
relief.  Sage  v.  St.  Paul,  S.  & 
T-  F.  R.  Co.  (C.  C).  459  »■  I 
State  IcRislaiicm.  Possession  of 
lands  granted  wilhoul  any  tille  ; 
whatever  held  to  lake  nothing  1 
by  effect  of  repealing  statute  of  I 
'■■   Kerap  (l-a.),l 


of  repealing  Stat- 
onation  to  compa- 
V.    Kemp    (U.), 


480. 
State    legisl 


4B0. 


Mov 


Sufficiency  land^ ;  selection  of  by 
railroad  company.  Relation 
back  of  title.  Action  against 
trespassers.  Musser  v.  McRac 
(Minn.).  458  ». 

Swamplands.  Fact  that  land  was 
never  selected  by  state  a?  re- 
quired by  act,  held   not  conclu- 

land.        Hays    v.     McCormack 
(Iowa).  480  ». 
-  grant  of.  in  aid  of  railroads. 


■   held 


grant  in  _ 
subsequent.  Minneapolis  & 
St,  C.  R.  Co.  V.  Duluth&  W. 
R.  Co.  (Minn.).  473. 

In  order  to  show   tille   held 

necessary  lo  show  that  tracts 
were  ascertained  and  located  as 
swamp  lands.  Dowd  i:  Louis- 
ville. N.  O.  &  T.  R.  Co.  (Miss.). 
480  n. 

insufficiency  of,   in   counties 

flamed.  10  fill  intervenor's  grant. 
Appropriation  by  stale  of  lands 
ontside  these  counties.  Minne- 
apolis&  St.  C.  R.  Co.  v.  Duluth 
&W.  R.  Co.  (Minn.).  473- 

Payment  of  taxes  by  railroad 

during  time  land  was  owned 
by  county  held  not  to  affect 
rights  of  county's  grantee. 
Hays  V.  McCormack  llowa). 
4Son. 

Ri^hi  of  state   lo   grant  its 

swamp  lands  to  others  provid- 
ing it  retains  enough  lo  fill 
plaintiff's  grant.  Minneapolis 
4  Sl  C.  R.  Co.  v.  Duluth  &  W. 
R.  Co.  (Minn.),  473. 

Title  held  to  vest  in  state  on 

passage  of  act  and  land  not 
forfeited  by  failure  to  make  se- 
lection. Hays  V.  McCormack 
(Iowa),  480  «. 


Territorial  corporation  ;  congress 
may  authori»,  to  construct  rail- 
road and  may  make  grams'  in 
aid  thereof  which  will  be  valid 
after  territory  tiecomes  state. 
St.  Paul.  M.  &  M,  R,  Co.  v. 
Phelps  (U.  S.).  458  fl. 

Territory  and  state  of  Minnesota  ; 
land  granted  to.  for  railroads. 
When  grants  took  effect.  St, 
Paul.  M.  &  M.  R.  Co,  i..  Phelps 
(U,  S.),  458  «, 

Title  vested  in  company  on  des- 
ignation of  route  irrespective  of 
fact  that  no  patents  had  been 
issued.  Northern  Pac.  R.  Co. 
I..  Cannon  (CO,  419. 

Trespasser  held  to  have  no  right 


480. 


Moi 


Unlawful  occupancy  of  public 
lands  within  limits  of  grant. 
What  inclosure  and  occupancy 
is  unlawful  within  meaning  of 
ftct  of  congress,  U.  S.  v.  Os- 
born  (C,  C),  44B  «. 

Water  right  over  public  land. 
Right  of  owner  to  recover  dam- 
ages occasioned  by  entry  of 
railroad  under  land  grant.  By- 
bee  V.  Oregon  &  C.  R.  Co.  (U. 
S.),  4f«. 

Conveyance    by    owner    of 

water  right  to  railroad  to  which 
lands  were  granted.  Company 
betd  not  estopped  from  deny- 
ing title  of  owner  to  ditch.  By- 
bee  V.  Oregon  &  C.  R.  Co.  (U, 
S.),  4to. 

Withdrawal  from  sale  or  entry. 
Land  not  withdrawn  until  line 
of  road  was  definitely  lixed. 
Northern  Pac.  R,  Co,  v.  San- 
ders (C.  C),  431. 

Interest    in    granted     lands 

could  not  be  acquired  after, 
even  by  special  legislative  dec- 
laration. Si.  Paul  &  P.  R.  Co. 
V.  Northern  Pac.  R.  Co.  (U.  S.), 
457  "- 
LEASE. 

Bondholders  of  leased  line  have 
no  lien  on  rent  until  they  take 
possession  or  move  for  receiver. 
Frank  0.  New  York,  L.  E.  & 
W.  R.  Co.  (N.  v.).  356- 


byGoogle 


730  ind: 

LEASE— £<»t/)><ifA^. 

Foreclosure  lale.  Agreement  be- ,' 
tneen  purchasing  companyand  I 
lessor  and  lessee  a«  lo  payment  | 
o(  rent  consisting  of  interest  on 
bonds.  Rights  of  bondholder* 
Frank  v.  New  York.  L.  E.  & 
W.  R.  Co.  {N.  y.).  35b. 

Disclaimer  by  purchaser  of 

mortgagor's  lease  as  provided 
by  decree.  Waiver  of  right  to 
disclaim.  Farmers'  L.  &  T.  Co. 
V.  Chicago  &  A.  R.  Co.  (C.  C), 
393  "■ 

Purchasing  company  taking 

possession  of  properly  except 
leased  line  which  was  not  in- 
cluded in  transfer  ;  new  com- 
pany liable  for  rent.  Frank  i-. 
New  York.  L.  E.  &  W.  R.  Co. 
(N.  V,,,  356. 

Party  in   possession,  other    than 
lessee,  chargeable  with  pay 
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of  r< 


t  for  s 


!  he  0 


356- 


Person  other  than   lessee    in   pos- 
p      session  of  premises.     Presu[n[>- 
(ion  that  lease  has  been  assigned 

no  presumption  that   person 
ited   t- 


pay 
It  making  himself  liable  by 
privity  of  contract.  Frank  v. 
New  York.  L.  E,  &  W.  R.  Co. 
(N.  Y.).  356. 
Rem.  Interest  held  not  to  be 
chargeable  on  deferred  pay- 
ments. Vermont  ft  C.  R.  Co. 
V.    Vermont    C.    R.   Co.   (Vt.), 


of       leased       roads, 


64b. 

Taxati( 
666  n 

Tax  on  gr(i<:s  earnings  held 

tax  on  properly  of  road  within 
the  provision  of  a  statute  re- 
quiring \e<.iaT  to  pay  such  taxes. 
Vermont  &  C.  R.  Co.  v.  Ver. 
mom  C.  R.  Co.  (Vt.),  646. 

Statute   requiring  lessees  ol 

road  10  pay  taxes  and  deduct 
them  from  rent  held  valid. 
Vermont  &  C.  R.  Co.  v.  Ver. 
montC.  R.'Co.  (Vt.),  646. 

Payment  of   taxes   by  lessee 

under  invalid  Ian.  Notice  by 
lessor  to  lessee  not  10  pay  such 
taxes  held  not  to   entitle   lessor 


>any 


It  &  C.    R. 


646. 

Taxation.  Payment  of  taxes  un- 
der invalid  law.  Rights  of  less- 
or and  lessee  after  act  has  been 
held  unconstitutional.  Ver- 
mont«&  C.  R.  Co.  v.  Vermont 
C.  R.  Co.  (Vl),  646. 
LICENSE. 

License  taxes.  See  Imtesstatb 
Commerce. 

Revocation  of  license,  defendant 
still  retaining  possession;  held 
proper  to  allow  as  damages 
mesne  profits.  Watson  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (idinn.), 
S43- 

Power  of  landowner  to  re- 
voke license  permitting  railroad 
company  lo  enter  upon  land  and 
construct  road.  Mcssick  c. 
Midland  R.  Co.  (Ind.).  512  «. 
LIMITATION  OF  ACTIONS. 

Action  for  construction  of  railroad 
in    street.       See    Streets   and 

HiGHWAVS. 

Construction  of  road  over  plaint- 
iff's land:  limitation  of  action 
(or.  When  right  of  action  ac- 
crued. Harshbarger  T.  Midland 
R.  Co.  (Ind.)  sSt  H. 
LOCATION. 

Failure  to  file  map  of  route.  See 
Street  Railwavs. 

Filing  map  of    route.       Railroad 
completed  prior  to  N.  far.   Act 
of  1S73  need  not  file  map.     Pur-    - 
ifoy  V.  Richmond  &   D.    R.   Co. 
(N.  Car.).  232. 

Junction  of  railroads  "•("  city; 
authorited  junction  at  point  1000 
yards  outside  of  city  limits  bat 
most  practicable  point  held  with- 
in charter.  Purifoy  v.  Rich- 
mond ft  D.  R,  Co.  (N.  Car.).  131. 

LantI  covered  by  location.  Estop- 
pel,    See  Lands. 

Option  to  connect  with  either  of 
two  roads.  Connection  with 
one  road  by  running  track  to 
third  railroad  company  held  not 
to  deprive  company  of  election 
to  connect  with  other  road. 
Purifoy  V.  Richmond  ft  D.  R. 
Co.  (N.  Car.),  232. 

Street       railway       tracks.       See 
Stkeet  Railways. 
MANDAMUS. 

Posting  rates.     See  CAmttESS. 

Reconstruction     of    public    road 
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mortgage. 


ing.  applies  lo 

:nll]i  acquired 
uitable 


KASDAMVS—CenliHUf/. 

taken  by  railroad  company; 
maiuiainut  10  com  pe\.  Com.  v.\ 
New  York.  P.  &  O.  R.  Co.  (Pa.). , 

MAP.     See  EMmENT   Domain;   Loca- 

HECHANICS'  LIEN, 
Priority      over 

MoKTGAGE. 

MORTGAGE.     See  Bonds. 
Ofinerally. 

After  acquired  property;  con-, 
stTUclion  of  railroad  mortgages 
covering,  275  n, 

mortgage  covi 

properly  subseqi 
whether  by  legal 
title.  There  are  no  equities  to 
set  aside  this  rule.  Central  T. 
Co.  V.  Kneeland  (U.  S.),  268, 
"  Appurtenances "  :  mortgage  of. 
does  not  pass  interest  of  rail- 
road company  in  elevator 
company  where  it  is  merely  a 
stockholder  of  company  own- 
ing elevator.  Humphreys  v. 
McKissock(U.  S.),  a6i. 

Decree  that  certain  branch  of  road  I 
is  not  subject  to  mortgage  to . 
secure  bonds.  Guaranty  by' 
state  held  invalid.  Central  T. 
Co.  V.  Florida  R.  &  N.  Co.  (C. 
C).  370. 

Franchise.  Mortgage  covering 
property  and  franchises  not  op- 
erative as  to  franchise  for  want 
of  authority,  is  operative  as  to 
property  described.  Gloninger 
V.  Pittsburg  &  C,  R.  Co.  (Pa.), 
576- 

Land  gram.  Corporation  ac' 
quires  title  to  lands  and  fran- 
chises adjudicated  to  it  under 
foreclosure  and  state  cannot  dis- 
pute validity.  Mower  f.  Kemp 
(La.).  4S0, 

mortgage  of.        Estoppel   of 

state  From  impeaching  mort- 
gage where  it  has  authorized 
the  same.  Mower  i..  Kemp 
(La.),  480. 

Legislative  action  of  state  subse- 
quent to  its  authorizing  mort- 
gage cannot  destroy  rights  ac- 
quired through  judicial  enforce' 
men!  of  such  mortgage.  Mow- 
er l-.  Kemp  (La.),  4B0. 

Objects  of  encumbrance.  Pur- 
poses for  which  company  might 
mortgage  held  not  to  restraia  it 
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MORTGAGE. 

GflILM«U7 —  Conlin  uid. 

pleted  at  time  of  passage  of  act. 
Gloninger  v.  Pittsburg  &  C.    R. 
Co,  (Pa.),   276. 
Power  of  railroad   companies   to 
mortgage    property    and   fran- 

company   having,     need   not 

have  express  authority  to  bor. 
row  money  and  issue  bonds. 
Gloninger  v.  Pittsburg  &  C.  R, 
Co,  (Pa.).  276. 

Courts  cannot   take   judicial 

notice  of  private  law  auiboriz- 
ing  mortgage,  yet  ibis  can  make 
no  defense  when  the  act  has 
been  recngniied  in  another  de- 
cree.     Mower   v.   Kemp  (La.), 


Prioi 


See  Receivers. 
—  Claim  for  causing  death  of 
employe  not  entitled  10  priority 
of  payment  over  mortgage. 
Farmers'  L.  &  T.  Co.  v.  Green 
Bay  \V.  aSt.  P.  R.  Co.  (C.   C). 


Clai 


s  for  personal  injui 


Mechanics'     lien.        Contra- 

versy  held  to  be  simply  a  ques- 
tion of  priority  of  liens,  and  not 
to  sbow  separable  controversy 
entitling  cause  to  be  removed, 
Bissell  V.  Canada   &  St.    L.    R. 

Co. (CO,  3ig". 

Stock  owned  by  railroad  company 

of  railroad  io_  elevator  cannot 
be  mortgaged.'  Humphreys  v. 
McKissock(U.S.).  261, 

Terminal  facilities;  mortgage  held 
to  creale'a  lien  on,  in  terminal 
cities,  and  not  limited  to  so 
mucbof  road  as  was  found  be- 
tween limits  of  cities.  Central 
T.  Co.  V.  Kneeland  (U.  S.).  a68. 
"Undertaking";  mortgage  being 
charge  upon,  construed.  Phelps 
V.  St.  Catherines  &  N.  C.  R.  Co. 
(Ont.),  336. 
I\)reclosure. 

Compensation  of  solicitor  of  trus- 
tees in  foreclosure  proceedings. 
$100,000  allowed.  Easlon  v. 
Houston  &  T.  C.  R.  Co.  (C.  C). 
3W-  ^ 

Conveyance  of  right  of  nay.  De- 
cree forfeiting  deed  for  breach 
of  conditions   held   binding  on 
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MORTGAGE. 
For«alosar«— Ctmtinutd. 

company  purcbasing  road  at 
foreclosure  sale,  and  na(  fubjeci 
o  collateral  allack,  McLellan 
•-  SI.  Loais&  H.  R.  Co.   (Mo.), 


SOI. 

Inlcrvenlion     by   party   clai 
under  contract   for  purcha 
land;    petition     dismissed      for 
Ihrusiinf;  foreign  litigation   in 
suit,  and  far  want  of   jurisdi 
lion.     Culling  r.  Florida   R.   & 
N.  Co.  (C.  C.K  393  n. 

funiot  and  elder  iruM  deeds;  fore- 
closure of.    Jurisdiction  of  fed- 


Subs 


:uted  s< 


301  " 


Land  grant.  United  Stales  gov- 
ernment only  can  take  advant- 
age of  grantee's  nonperform- 
ance of  condition.  Hon  this 
must  be  done.  Mower  i'.  Kemp 
(U.),  4S0.  I 

Leased  line.  Agreement  between  I 
purchasing  company  and  lessorj 

eonsisiinfi  of  interest  on  bonds. 
Rights  of  bondholders.  Frank 
r.  New  York.  L.  E.  &  W.  R.  Co. 
(N.  v.),  356. 

purchasing  company   taking 

possession  of,  which  was  not 
included  in  property  trans- 
ferred. New  company  liable 
for  rent.  Frank  v.  New  York, 
L.  E.  &  W.  R.  Co.  (N.  Y.),   356. 

Liahility  of  purchaser  at  foreclo- 
sure s.iic  to  compensate  land- 
owner, 356  «. 

Liability  of  p'jrchasing  company 
on  judgment  against  former 
company  before  sale  for  wrong- 
fully entering  on  land.  Con- 
ilruction  of  decree,  Campbell 
V.  I'itlsburgh  &  W.  R.Co.  (Pa.), 


MORTGAGE. 
Forecl<wur»— CiHiA'HMrt/. 

fecied  by  notice  of  adverse  claim 
under  iosalid  decree.  Central 
T.  Co.  V.  Florida  R.  *  N.  Co. 
(C.  C.l.  370. 
Reorganization  by  purchasers  at 
foreclosure  sale.  Contract  fw 
issue  ol  bonds.  Equitable  re- 
lief. Dester  v.  Ross  (Mich.), 
395  »- 

in  connection  with  foreelosnie 

sale  held  in  fraud  of  stockhold- 
ers, and  not  enjoined  al  suit  of 
some  of  them.  Carey  v.  Hous- 
ton   &   T.    C.   R.  Co.    (C.   ZX 

Sale.  Disclaimer  by  purchaser  of 
mortgagor's  lease  as  provided 
by  decree.  Waiver  of  right  10 
disclaim.  Farmers'  L.  a:  T. 
Co.  V.  Chicago  tt  A.  R.  Co. 
(C.  C),  393  »- 

Franchise  ;    sale   of,    under 

foreclosure  and  organiialion  of 
new  company  ;  old  corporatioD 
held  to  have  ceased  to  exist  at 
end  of  three  years  Ihereaftei, 
Ford  V.  Delta  &  Pine  Land  Co. 
(C,  C),  sw- 


353. 

Pledge  of  b, 


ids  ;  bill  to  foreclose 

!  pclilioner's  right  to 

ilidity  of  pledge. 
Farmers'  L.  &  T.  Co.  v.  San 
Diego  St.  C.  Co.  (C,  C),  391  «. 

held  wiihout  authority  and  in 

fraud  of  rights  of  stockholders. 
Farmers'  L.  &  T.  Co,  v.  San 
Diego  Si.  C.  Go,  (C.  C).  392  ». 

Purchasers'    tiile   al   sale  not   af- 


-Min 


1   prici 


Not  e 


I  that  property  should 
not  be  sold  for  less  than  certain 
sum.  Mclihenny  v.  Bini  (Tci.). 
394  «■ 

' —  of  railroad  before  rights  of 
parties  under  mortgage  have 
been  determined.  Interlocu- 
tory order.  Pennsylvania  R.  Co. 
V.  Allegheny  V.  R.  Co  (C.  C). 
3M«- 

Purchase     by     bondholders. 

See  Bonds, 

Right  of  purchaser'sassignee 

lo  writ  of  assistance.  Farmers' 
L,  4  T.  Co.  V.  Chicago  &  A.  R, 
Co,  (C.  C),  394  «. 

Second  income  mortgage  ;  cross- 
bill to  foreclose  and  redeem. 
Right  of  purchaser  at  foreclos- 
ure sale,  to  be  heard  on  objec-  , 
lions  to  validity  of  income  mort- 
gage bonds.  Simroons  V.  Tay- 
lor (C.  C),  393  B, 

Second  mortgage  bondholders; 
bill  hied   by.  to  set   aside  sale 


r  iorec 


elo  c 


of  hrst  mortgage  bondholders. 
Bill  not  sustained  under  aitega- 
tions.  Robinson  v.  Iron  R.  Ca 
{O.  S.),  383. 
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MORTGAGE. 

Second  mortgage.     Purchasers  of 

second  Income  morlgage  bonds 
held  not  ioiia  fide  holders  and 
only  entitled  to  enforce' bonds 
which  were  enforceable  by 
parties  from  whom  they,  were 
purchased.  Simmons  v.  Taylor 
;C.  C).  393  »■ 

Several  mortgages  some  of  which 
wercdue  and  interest  on  all  had 
been  defaulted.  Decree  fore- 
closing all  mortgaKes,  entered 
by  consent  of  creditors,  held 
proper.  Carey  v.  IIou*'nn  * 
T.  C.  R.  Co.  (C.  C).  39!  .. 

Two  mortgages  in  both  of  which 
default  in  interest  .had  been 
made  ;  both  held  properly  fore- 
closed, althoufjh  one  was  not 
subject  10  foreclosure  until  de- 
fault in  payment  of  principal. 
Mcllhenny  v.  Bini  (Tex.l.  392b. 
MUNICIPAL  CORPORATIONS.  See 
Street  Railways. 

Exercise  of  power  by  municipal- 
ity cJIher  by  resolution  or  ordi- 
nance, is  proper.  Halsey  v. 
Rapid  T.  St.  R.  Co.  (N.  J.). 
76. 


!X.  733 

NUISANCE— CoBrtnu^rf. 

left  to  jury.     Wiley  v.   Elwood 
(111.),  513- 
Liability   of    railroad    companies 

form  of  coal  sheds,  stockyards, 
machine  shops,  etc.,  521  n. 

Public  nuisance.  Nuisance  may 
at  same  time  be  both  public  and 
private.  Owner  of  house  near 
coal  shed  may  bring  action  al- 
though nuisance  may  be  re- 
garded as  public.  Wiley  v.  El- 
wood (III.,,  513- 

Railroadsinstreels  and  highways. 
See  SrREETS  and  Highways. 
;  OFFICERS   OF  PRIVATE  CORPO- 
RATIONS. 

Conveyance  of  depot  site  to  presi- 
dent.   Sec  Conveyance. 
ORDINANCE, 

Amendment  of  laws  by  reference 
to  tide  ;  prohibition  of  does  not 
apply  to  ordinances.  State  v. 
Coiiens  ;La,),  168, 

Contract     with     company;    ordi- 

complied  with,  held   to  become. 
Western  Pav,  4  S,  Co,  v,    Cili- 
lens'  St.  R.  Co,  (Ind,).  176. 
Paving    track   by  street  raihvay 
company.       See    Street  Rail- 


Grani  of  land  by  city.     See  Land 

NEGLIGENCE. 

Province  of  court  and  jury.  In- 
ference of  negligence  by  court 
will  be  treated  by  supreme 
court  as  one  of  fact  which  will 
not  be  reviewed  where  facts 
have  been  properly  found. 
Farrdl  v.  Watcrbury  H.  R.  Co. 
(Conn.),  807. 

Province  of  court  and  jury  ;  rule 
stated  as  to.  When  inference 
of  negligence  is  one  to  be  drawn 
by  the  trier  and  when  one  for 
the  court  a«  a  matter  of  law. 
Farrell  v.  Waterbury  H,  R.  Co. 
(Conn.),  107. 

Question  of  fact  ;  when  inference 
of  negligence  Is.  and  when   one 

NUISANCE.' 

Coal  shed  on   right   of  way   may 


if   i 


;   lo- 


eated  in  city  and  comfort  of 
cupants  of  adjoining  residences 
destroyed,   question  is  properly 


ORGANIZATION,      See  Incohpoba- 

■' PASSENGER     RAILWAY."      See 

Street  Railways. 
PENALTY.    See  Jurisdiction. 

Obstruction      of      private     way. 

See  Streets  and  Highways. 
PERSONAL   INJURIES.     See   Dam- 

pleadIng. 

"  Railroad     company;"   after    trial 
on  merits    declaration   may  be 
amended  so   as   to   read  "rail- 
way company."     EastTenn.,  V. 
&     G.      R.     Co.    V.     Mahoner 
(Tenn.).a32"- 
Variance.     Action  for  obstruction 
of   private  way.     See    Streets 
AND  Highways. 
POSTING  RATES.     See  Carriers. 
PRACTICE. 

Misconduct  of  counsel  inaddress- 
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PL'BLIC  LANDS. 
RAILROAD. 

"Railroad"      ar 


Phila 


Ciiy 


See  Land  Grant,  j ! 

A    ■' railway"     as' 

terms.     Gyger   v.  | 

Pass.      R.      Co.  I 


Rif-hi  of  individual   to  mainuin  < 
and  operate  a  railroad,  100  ».      ' 
RAILROAD  COMMISSIONERS.         | 

PoiiiinK  rules  and  rcfuulaiions  of 
mm  mission.     See  Carriers. 
RECEIVERS, 

Adjustment  of  liabilities.  Party 
procuring  a ppnintment  consents 
to  subjection  of  his  interest  lo 
discharue  of  receiver's  liabili- 
ties and  expenses.  Central  T. 
Co.  f.  Wabash,  St.  L,  &  P.  R. 
Co.  (C.  C).  301, 

Where  receiver  is  appointed 

on    petiiioTi   of   debtor    adjust- 

principles  different  from  what 
would  otherwise  Kovern.  Cen- 
tral T.  Co.  V.  Wabash.  St.  L.  & 
P.  R.  Co. 'C.  C),  301. 

Priorilies.     See  also   MoRTc-.Ar.cs. 

Ocbis  for  materials  for  origi- 

inal  construction  when  given  a: 
priority  over  morlKaRe  credi- 1 
tors.  American  L.  &  T,  Co.  v. 
East  S  W.  R.  Cii.  of  Ala.  (C. 
C).  3"7  »■ 

Rentals  of  leased  lines  while 

in  possession  of  receivers  held 
not  to  have  become  a  charge 
havint;  priority  over  morlg'age.  I 
Central  T.  Co  r.  Wabash  St.  L.  1 
&  P.  R.  Co,  (C.  C).  301. 

Rifchts     of     bondholders.         See 

HilNDS. 

REMOVAL  OF  CAUSE-S. 

Action  under  interstate  commerce 
act.  Federal  question.  Lowry 
j'.Chicasu,  It.  &  Q,  R.  Co.  (C. 
C),  63f.  «- 

Priority  of  mechanics'  lien  claim- 
ant over  mortgage  creditors; 
petition  held  not  to  show  a  sep- 
arable controversy.  Bissell  v.' 
Canada  &  St.  L.  R.  Co.  (C.  C). 

319  H. 

REFORMATION.     See  Conveyance. 
RIGHT  OF  WAY.     See  Ejectment; 

Abandonment.  Company  held 
not  entitled  to  claim  under  stat- 
ute providinR  that  title  of  rail- 
road companies  shall  not  be 
barred  by  statutes  of  limitation 
or  adverse  occupancy.      Beatlie 


524. 
Abandonment.    Contract  between 

two  railroad  companies  for  use 
of  right  of  way  held  to  work 
abandonmant  by  the  defendant 
company.  Pennsylvania  Co.  :■. 
Plait  (Ohio),  55S. 

Evidence.      Admissibility  of 

deed  10  trustees  of  strip  of  land 
included  in  original  location. 
Westcoti  D.  New  York  &  N.  E. 
R.  Co.  (Mass.),  574  n. 

need  not  appear  of  record  in 
order  to  be  effectual.  Westcoti 
V.  New  Yotli  &  N.  E.  R.  Co, 
(Mass.J,   574". 

Failure  to  complete  road  and 

permitting  adjoining  owners  to 
use  land  is  evidence  of  intentioa 
to  surrender  easement.  Beat- 
tie  t.  Carolina  C.  R.  Co,  (N. 
Car.).  514- 

Abandonment    of     right  of 

way.   535  -.. 

Original   right  of    way   held 

lost  by  abandonment,  and  land- 
owner entitled  to  compensation. 
Beattie  v.  Carolina  Cent.  R.  Co. 
(N.  Car.),   524. 

Strip  of  land  on  edge  of  liv 

cation  ;  evidence  held  sufficient 
to  go  to  jury  and  to  warrant 
Gndingof  abandonment.  West- 
colt  f.  New  York  &  N.  E.  B. 
Co.  (Mass.),  574  «. 

Action  for  appropriating  lands. 
Ownership.  Question  of  law 
and  fact.  Instruction  should  be 
confined  to  siripof  land  in  ques- 
tion.  Brown  v.  Chicago.  B.  & 
K.  C.  R.  Co.  (Mo.),  537  ». 

Additional  servitude  :  building 
another  railroad  on  portion  of 
unused  right  of  way  held  to 
iling  consent  of 


.  Jen 


Worth  &  R.   G.   R.   Co. 
ninKs(Tex.).   574- 

Owner  of  fee  heid  entitled  to 

enjoin  another  company  from 
building  additional  road  under 
authority  of  lirsl  company  un- 
til compensation  is  made.  Ft. 
Worth  &  R.  G.  R.  Cd.  v.  Jen- 
nings (Tex.),  574.  . 

Adverse  possession.  From  what 
time  possession  by  railroad  com- 
pany dates  under  grant  of  right 
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RIGHT  OF  WAY- 

of  way.     Georgia  Pac.    R.  Co. 

V.  Strickland  (Ga.).  5S3  ». 

Adverse  po9sessiun  ;  title  against 
railway  company  by,  543  «. 

title  by,  of  owners  adjoining 

right  of  way  which  had  been 
at^ndoned.  Brawns.  Chicago, 
B.  &  -  K.  C.  R.  Co.  (Mo.), 
587  «. 

title    by,   ftiay    be    acquired 

against  railroad  to  lands  origi- 
nally obtained  for  railway  pur- 
poses. Erie  &  N.  R.  Co.  v. 
bosseau  (Onl.),  539 

Arbitration  of  amount  of  dam- 
ages. Agreement  to  submit  to 
arbitration  held  a  bar  tO  action 
(or  damages  although  award 
had  not  been  performed.  Terre 
Haute  Sl  L.  R.  Co.  v.  Harris 
(Ind.),  s8a. 

Contractors  ;  right  of  way  pro- 
cured by.  Liability  of  railway 
comjiany  (ailing  to  tullill  con- 
tract. Leroy  &  C.  V.  A.  R.  Co. 
V.  Small  (Kan.).  554- 

Dohation  of   right  of  tray.      See 

Estoppel.  Landowner  held  es- 
topped from  enjoining  use  by 
railroad  or  from  reclaiming 
land,  but  not  estopped  from 
claiming  compensation.  Penn- 
■       -       V.    Plati   (Ohio), 


558- 


What  must  be  shown  in  or- 
r  to  estop  landowner  from 
lerting  title  to  right  of  way, 
ipied  by  railro;td.  Penn- 
Co.   V.    Ptatt    (Ohio), 


syh 
55a. 

Grant  of  right  of  way  through 
public  lands.    See  Lam>  Grants. 

Lnterest  acquired  by  company  in 
right  of  way  where  there  has 
been  neither  conveyance  nor 
condemnation.  Right  of  land- 
owner to  use  right  of  way. 
EaslTenn..  Va.  &  Ga.  R.  Co. 
r.  Telford  (Tenn.),  493  a. 

Limitation  of  action  for  construc- 
tion of  road  over  plainlifi's  land. 
When  action  tor  damages  ac* 
crued.  Harshbarger^,  Midland 
R.  Co.  (lad.).  581  «, 

Morlg^e.  Consent  of  mortgagor 
to  consirtiction  of  railroad.  Ac- 
quiescence of  purchaser  at  fore- 1 
closure  sale.  Equity  will  noi^ 
compel    company     to'    tiAr    up 


RIGHT  OF  WAY— tV<n/(i.j«rf. 

track.      Chambers   v.    Bait.    & 
O.  R.  Co.  <Pa.),  581  B. 
Nuisance  on  right  of  nay.     See 

Prescription.  Right  "of  way  ac- 
quired by  public  by  prescription 
over  lands  acquired  by  railroad 
from  stale.  Pennsylvania  R. 
Co.  V.  Freeport  (Pa.),  54a  n. 

Release  of  right  of  way  by  land- 
owner.     See  C.INVEVANCE. 

of  right  of  way  held  suffi- 
ciently idenlilied  to  go  to  jury. 
Weslcott  I'.  New  York  &  N.  E. 
R.  Co.  (Mas5.1,  (B7». 

Sidetracks:  rightof railroad com- 

Kny  to  build  on  right  of  way. 
terference  with  use  by  land- 
owner. East  Tenn.,  Va.  &  Ga. 
R.  Co.  V.  Telford  (Tenn.),  494  b. 

Specific  performance  of  contract 
to  secure  right  of  way.  See 
SfEciFic  Performance. 

Title  of  company.  Corporation 
held  to  have,  under  charier, 
valid  title  to  right  of  way  as 
track  was  completed,  in  tba  ab- 


eof  i 


ir  cla 


damages.  Purifoy  tr.  Richmond 
&  D.  R.  Co.  (N.  Car.),  33a. 

once  acquired  cannot  be  lost 

by  occupancy  as  10  any  part  of 
it  by  the  lapse  of  lime.  Purifoy 
V.  Richmond  &  D.  R.  Co.  (N, 
Car.),  231. 

Methods    in    which     perfect 

title  to  right  of  way  may  be  ac- 
quired. Slated.  Beattie  v.  Car- 
olina C.  R.  Co.  (N.  Car.),  sa4. 

RIPARIAN  RIGHTS. 

Grant  by  city'of  Inndunder water. 
Obstruction  of  river  front  of  ad- 
jaount  owners.  Rumsey  v. 
New  VorkS  N.  E.  R.  Co.  (N. 
Y.),  460  n, 

RULES  AND  REGULATIONS. 

Posting  regulations  of  railroad 
commissioners.     See  Carriers. 

SALE.    See  Bonds. 

Executory  agreement  for  sale  of 
chattels  ;  obligation  of  vendor 
to  deliver  and  of  buyer  to  pa^. 
Nature  of  obligation.  Watjen 
V.  Green  (N.  J.).  343. 

SIDE  TRACK.     See  Right  of  Wat. 

SIDEWALKS.        See     Streets   and 

HlUHWAVS. 
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SLEEPING    CAR  COMPANY— Ow- 

stale  comnierce.  See  Taxation. 
SPECIFIC  PERFORMANCE. 

Righlof  way.  Plain  tiff  held  aol 
entitled  lo  specific  performaince 
of  contract  lo  procure  right  of 
way.  Chicago,  M.  &  St.  P.  R. 
Co.  t..  Ourant  (Minn.),  4SS. 
STATION. 

Interference  with  water  supply  at 
depot.    See  Injunction, 
STATUTES. 

Judicial  ijQiicc.  Private  law  rec- 
ognized and  enforced  in  aa- 
other  decree;  courts  will  notice 
Mower  f.  Kemp  (La.).  480. 
Private  law.  See  Jvoicial  No- 
Title  of  act  relating  to  street  rail- 
ways and  the  use  of  motive 
power  held  not  unconstitutional 

subject.     Detroit  C.   R.   Co,  v. 
Mills  (Mich.).  60S. 
STATUTE  OK  FRAUDS,     See  CON- 

Parol  reservation  of  water  rights 
from    conveyance  of    right   of 
way.     See  Cos-vrvance. 
STATUTE  OF  LIMITATIONS.     See 

LlMlTA^l'>^^  of  Aci  ions, 
STOCK  AND  STOCKHOLDERS. 

Bonds  ;  contract  to  exchange 
Block  for.     See  Bunds. 

Member  of  city  council  as  stock, 
holder  of  company  (o  which 
franchise      is      granted.       See 

.  Stheht  Railways. 

Minority  sloe  It  holders.  Issue  of 
bonds  for  benefit  of  another 
company  owning  majority  of 
stock  ;  transaction  considered 
and  bonds  held  valid.  Glon- 
ingcr  V.  Pittsburg  &C,  R.  Co. 
(Pa.),  176. 

receiving  no  injury  but  bene- 
fits cannot  complain  of  trans- 
action. Gtoninger  f,  Pittsburg 
tcC.  R.  Co.  (Pa.).  276. 

Mortgage.  Slock  owned  by  rail- 
road company  in  elevator  com- 
pany ;  interest  of  railroad  in 
elevator  cannot  be  mortgaged. 
Humphreys  v.  McKissock  (U. 
S.).  a6t. 

Ownership  of  stock  sjiould  not  be 
confounded  with   ownership  of 
properly.     Humphreys   v.    Mc- 
Kissock (U.  S),  a6i. 
STOCK  YARDS.     See  Nuisance. 
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STREETS  AND  HIGHWAYS.     Sc« 
SniEBT  Railways. 
Qmamiij, 

Condemnation  of  laud  for  street 
railway.  Power  to  condemc 
land  for  line  which  does  not  run 
along  streets.  South  Beach  R. 
Co,  V.  Byrnes  (N.  Y.),  165  «. 

CoDttraction  by  city  of  viadac: 
over  railroad  track.  Agreement 
by  company  to  indemnify  city 
in  consideration   of   permission 

Chicago.  B.  &  Q.  R.  Co.  v.  Chi. 
cagoCIU.).  167  n. 

Conveyance  of  land  abutting  on 
highway  part  of  which  has  been 
reserved  (or  railroad  but  prior 
to  designation  of  such  part  :  ef- 
fect of.  Ayres  v.  Pennsylvania 
R.  Co.  <N.  J.).  549. 

Dedication  for  highway  may  be 
made  subject  to  right  to  devote 
part  to  use  of  railroad.  Ayres 
?.  Pennsylvania  R.  Co.,  (N.  J.). 
549- 

for  street  by  railroad  com- 
pany ;  what  does  not  consti- 
tute. Agreement  with  city. 
Pennsylvania  Co.  v.  Ploti 
(Ind.).  166  <t. 

Power  and  intention  to  ded- 
icate ;  landowner  held  not  de. 
prived  of.  by  acts  of  railroad 
company  in  locating  its  road, 
and      provisions     in     chapter. 


\yres  v.  Pennsylvania  R.  Co. 
Kit.].).  549- 
— —  Reservation  for  railroad  nse 
of  such  portion  of  highway  as  a 
way  suspended  so  long  as  it  is 
used  for  railroad.  Ayres  v. 
Pennsylvania     R.   Co.   (N.  }.\ 

Dominant  purpose  for  which 
streets  in  municipality  are  dedi- 
cated is  to  facilitate  public 
travel.  Cincinnati  I.  P.  R. 
Co.  V.  City  &  S.  T.  Assoc.  (Ohio), 
58S. 

Grant  of  land  to  railroad  company 
in  front  of  highway  below  high 
water  line.  Extension  of  high- 
way over  land  reclaimed.  Cen- 
tral R.  Co.  of  N.  J.  c.  Elizabeth 
(N.  J.),  588". 

Lamp  posts  and  other  appropriate 
instruments  may  be  erected   in 


b,Googk' 


VOL.  46]. 


STREETS  AND  HIGHWAYS. 
GteneroUy — Conlinutd. 

Land  taken  for  street  gives  public 
tight  lo  use  it  for  travel  by  all 
improved  methods.  Hatsejr  d. 
Rapid  T.  St.  R.  Co.  (  N.  J.),  76- 

LeKitimate  use  of  street  ;  any  use 
of  street  limited  to  exercise  of 
right  of  passage  and  which  does 
not  destroy  street  is.  Halseyv. 
■  Rapid  T.  St.  B.  Co,  (N.  J.),  76. 

Ownership  of  land  in  sireci  is  in 
public  although  ovrner  retains 
fee.  Halsey  v.  Rapid  T.  St.  R. 
Co.  (N.  J.),  76. 

Title  to  streets  of  New  York  City. 
Legislative  declaration  of  trust 
for  benefit  of  public.  Kane  v. 
Metropolitan  El.  R.  Co.  (N.  Y.), 


I37- 
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compcnaa- 


constructing  cattle  guards   and 
other   siruclures    made    neces- 
sary.    Kansas  Cent.  R.    Co. 
Jaclcson  Co.  {Kan.).  26. 

Condemnation  of  railroad  coi 
pany's  land  forstreet.  Permis- 
sion by  city  to  another  c 
pan  y  to  lay  its  tracks  on  such 
Street.  Compensation.  Kansas 
City.  St.  J,  &C.  B.  R.  Co.  v. 
St.  Joseph  T.  R.  Co.  (Mo.). 
166  n. 

Compensation     to    company     for 
laying     out     highway      ac 
track,  33  ". 

Dedication  of   streets  across   rail- 
road track  by  adverse  aser.  Evi 
dence  held  nut  lo  show  a  dedi- 1 
cation.     Com.    v.    Philadelphia 
fi  B.  R.  Co.  (Pa.),  34  n. 

of    street    across      railroad.. 

Street    across    which  company 
laid   its  track  but   which    was ; 
r  legally  laid  out  as  a  high- 1 


R.      Co.    V.     Minneapolis 
(Minn.),  34".  | 

Service  of  notice  of  establishment 
of  highway  across  track.  When' 
service  tnusl  be  personal  on  of- I 
ficer  or  agent.  State  v.  Chicago,  I 
M.  &  Si.  H.  R.  Co.  (Iowa),  33  H, 
Coiutruction  of  railniada. 

Branch  road  ;  right  to  build  in 
street.  Decree  in  partition. 
Coal  lands.  Republic  I.  Works 
V.  Burgwin  ;Pa,),   232  n. 

-  46  A.  &  E.  B.  Cas.— 47 


Consent  of  authorities.  City 
councilman  voting  for  granting 
consent  referable  only  to  public 
easement  and  not  private 
rights.  Lamm  v.  Chicago.  St. 
P.  M.  &  O.  R.  Co.  (Minn,),  42. 

charier  authoriiing company 

to    lay   tracks   in     public   road 
gives     right     irrespective     of. 
Millvale   v.   Evergreen   R.    Co.    . 
(Pa,).  !I9, 

does  not  give   right    to   con. 

struct  as  against  abutting  own- 
ers, Lamm  v.  Chicago.  St.  P. 
M.  &  O.  R.  Co.  (Minn.),  43. 

Consent  of  local  authorities,' 

165  «. 

Contiguous  lots  ;  damages  for 
trespass  lo  should  be  assessed 
together.  Lamm  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co.  (Minn.) 
4«- 

Continuing     trespass   for    which 

brought.  Lamm  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co.  (Minn,), 
4a. 

Conveyance  by  city  of  right  of 
way  to  railroad  company  in 
consideration  of  change  of  route 
by  railroad  company.  Con- 
strtiction  of  deed.  Long  v. 
Louisville  &  N.  R.  Co.  (Ky,), 
167  ». 

Conveyance  of  lots  to  company 
"for  railway  purposes"  con- 
strued. Interference  wilh  ease- 
mentof  grantor  in  street.  Lamm. 
V.  Chicago.  St.  P.  M.  &  O,  R. 
Co.  (Minn.).  42, 

County  road  included  within  lim- 
its of  incorporated  town  :  atl- 
Iborllyof  municipal  officers  of 
lown'over.  Yates  v.  Town  of 
West  Grafton  ;W,  Va.).  53  n. 

Grant  of  right  to  lay  track  in 
streets  ;  what  is  carried  with. 
Righi  to  use  street'  as  a  depot 
for  cars.  Owensborough  &  N. 
R.  Co,  V.  Suiton  (Ky,),  iii  «, 

Mandamus  to  compel  company  to 
reconstruct  public  road  which 
it  had  taken.  Com.  v.  New 
York,    P.   &    O.   R,   Co.   (Pa.), 

Mnnicipal  grant  to  railroad  com- 
pany exceeding  legislative  au- 
thoriiation.     No    authority     to 
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close  up  alley.  Georgia  S.  Sc 
F.  R.  Co.  V.  Harvey  (Ga.),  36i(. 

Privaw  way  ;  obstruction  of.  Ac- 
tion for  ttcipass  not  maintain- 
able where  statute  provides 
special  penally.  Ross  v,  Geor- 
gia. O.  4  N.  R.  Co.  (S.  Car.), 
34- 

Only  remedy  of  owner  is    to 

proceed  under  general  statute 
to  obtain  compensation  and  not 
action  for  damaRea.  Ross  v. 
GeorRia.   C.  &   N.   R.  Co.,   (S. 


Georgia  C.&  N.  R.  Co.  (S.  Car.). 

Proximity  of  railroad  track  to 
curbsiooe.  "  Line  of  railroad." 
Construction  of  ordinance. 
Chicago,  Si.  L.  A  P.  R.  Co.  v. 
Eisert  (Ind.).  113  n.  j 

Statute  prohibiling  building  of 
railroad  in  sireei  prohibits  1 
building  of  railroad  which  | 
merely  crosses  streets.  Peo- ! 
pie's  R.  T.   Co.  p.  Dash  (N.  Y.). ' 


a  praperty   ■ 
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Chicago,  Si.  P.  M.  &  O.  R.  Co. 
(Minn.).  4a. 

Action  by  abutter  who  was  not  In 
possession  when  injury  oc- 
curred. Constructive  posses- 
session  through  tenant.  Fox  v. 
Baltimore  A  O.  R.  Co.  (W.  Va.), 
S3  »  :  Post  f.  l^anhattan  R.  Co. 
(N.  v.).  5»  «. 

Additional  track  ;  right  of  com- 
pany 10  lay  in  street  without 
payment  of  additional  dama- 
ges. Chicago,  St.  L.  &  P.  R.  Co. 
V.  Eisert  (ind.),  113  ». 

Consequential  injuries  to  property 
resulting  from  construction  of 
road  in  street;  company  liable 
for,  under  Arkansas  Constitu- 
tion. Hot  Springs  R.  Co.  v. 
Williamson  (U.  S.).  59. 

Continued  operation  of  road  after 
judgment  in  action  for  injury  to 
one  or  (wo  contiguous  abutting 


EX.  [VOU  46 

STREETS  AND  HIGHWAYS. 
Bights  of  a-hattera—Cmfinii/i/. 
lots.     Beronio  r.  Soutbera  Pac 
R.  Co,  (Cal.),  66. 

Damages  caused  by  construction 
of  ailditional  track  in  street. 
Matters  in  issue.  Jackson  r. 
Ackroyd  (Colo.).  94  n. 

depreciation  caused  by  oper- 
ation of  railroad  in  Street  as  an 
etement  of.  Ft.  Worth  AN.  O. 
R.  Co.  P.  Pearce  (Tex.),  gjn. 

-- —  Evidence  as  to  effect  of  rail- 
road on  value  of  properly.  Fox 
V.  Bait.  4  O.  R.  Co.  (W.  Va.), 
94  ■■ 

Excessive  damages  for  con- 
struction of  railroad  in  street- 
Gulf,  C.  &  S.  F.  R.  Co.  p.  Necm 
(Tex.),  w  «. 

for  construction  of  railway  be- 
yond centre  of  street  in  front  of 
plaintiff's  premises.  Injuries  10 
be  considered.  Lamm  v,  Chi- 
cago. St.  P.,  M.  Sc  O.  R.  Co. 
(Minn.i  41. 

for  construction   of  railroad 

through  other  parts  of  street  not 
to  be  considered.  Demueles  v. 
St.  Paul  A  N.  P.  R.  Co.  (Minn.j, 

Matters  to  be  considered  in 

arriving  at  value  of  abutting 
land  injured  by  construciioTi  of 
railroad.  Mullcr  c.  Southern 
Pac.  R.  Co,  (Cal.),  94  x. 

measure  of.  to  be  recovered 

by  abutting  owner  for  taking  of 
street  for  railroad.  MuUer  i^ 
Southern  Pac.  B.  R.  Co.  (Cal.), 
93  «■ 

Recovery  of  permanent  dam- 
ages for  construciion  of  road. 
Adoption  by  defendant  of  rule 
of  measurement.  Waiver  of 
exceptions  conflicting  with  rule. 
Porter  v.  Metropolitan  El.  R.  Co. 
(N.  Y.).  94  "- 

Speculative    damages   to  lot 

abutting  on  street  not  recover- 
able. Muller  V.  Southern  Pac 
R.  Co.  (Cal.).  94  n. 

to  which  abutter  is  presump- 
tively entitled.  Papooshek  r. 
Winona  A  St.  P.  R.  Co.  (.Minn.), 
93  "■ 

Value  of  property  ;  jurjt  may 

inquire  into  and  may  hear  evi- 
dence of  rental  or  offer  10  pur- 
chase. Fox  V.  Bait.  &0.  R.  Co. 
(W.  V3.).94«. 
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STREETS  AND  HIGHWAYS. 
Blgbt4  of  abutters — Continued. 

Ejectment  or  injunction  not  main- 
lainable  by  abutter  who'  ac- 
quiesces until  rights  of  other 
parties  have  iniervcned.  Porter 
V.  Midland  R.  Co.  (Ind.),  70. 

Ejectment  orinjunction  ;  right  of 
abutting  owner  to  maintain, 
70  «. 

Elevated  railroads.  Rights  and 
compensation  of  abutters.  See 
Street  Railways. 

Embankment  in  highway  not  de- 
clared to  be  public  but  in  which 
private  rights  have  been  ac- 
quired, as  a  nuisance.  Evans 
V.  Savannah  &  W.  R.  Co.  (Ala.), 
S3". 

Estoppel  of  party  contract'ng  to 
obtain    right    of   way    through 

damages  to  his  abutting  prop- 
erty. Rosenthal  v.  Taylor,  B. 
&  H.  R.  Co.  (Tex.),  5a  n. 

Extent  to  which  street  must  be 
obstructed  to  entitle  abutting 
owners  to  damages  for  location 
of  road  under  authority  of  city 
council.  Kansas.  N.  &  D.  R. 
Co.  p,  Mahler  (Kan.),  51  ». 

Failure  to  ballast  roadbed  held  not 
alone  to  authoriie  recovery  of 
damages  by  abutter  for  obstruc- 
tion of  ingress  and  egress. 
Wichita  &  C.  R.  Co.  V.  Smith 
<Kan.).  53. 

Guage  of  track.  Company  not 
enjoined  at  suit  of  abutting 
owner  from  changing  track  from 
narrow  10  broad  guage.  Den- 
ver, U.  &  P.  R,  Co.  V.  Barsa- 
loux  (Colo.).  113  n  :  Denver,  U. 
&  P.  R.  Co.  V.  Toohey  (Colo,), 
113  B. 

Impairing  access  to  premises. 
Sufficiency  of  complaint  10  sus- 
tain private  action.  Lakkie  v. 
Chicago,  St.  P,.  M.  &  O.  R.  Co. 
(Minn.).  51  ». 

Injunction.  Construction  by 
manufacturing  corporation  of 
railroad  in  street.  Plaintiff 
whose  property  was  injured 
held  entitled  to  injunction. 
Barker  v.  Hartman  S.  Co.  (Pa.). 

dissolved     where     company 

gives  sufficient  bond  conditioned 
to  pay  damages  and  where  evi- 
dence as  to  damages  is  conflict- 
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STREETS  AND  HIGHWAYS. 
Bights  of  abtitters — Continutd. 
ing.     Fouche  V.  Rome  St.  R.  Co. 

(Ga,).  75  "■ 

Injunction  orcjectmcnt;  landoirn- 
er'a  right  to.  waived  by  ac- 
quiescence in  construction  of 
road.  Effect  of  company  unlatv- 
fuUy  entering  on  land.  Strick- 
ler  V.  Midland  R.  Co.  {Ind.), 
7S"- 

Right  of  abutting  owner   to 

highway  in. manner  required  by 
statute.  Yates  v.  West  Grafton 
(W.  Va.),  74"- 

right   of   abutting   owner  to, 

where  company  used  street  in 
violation  of  eonlract  preventing 
tbtm.      Appeal  of  Kemble  (Pa.>, 

for  injunction  and  damages  held 
tobe.  Shepard  v.  Manhattan  R. 
Co.  (N.  Y),  75  "■ 

Special  damages  not  suffered 

by  public  ingeneralheld  to  have 
been  stated  and  to  show  right  to 
injunction.  Chicago.  St,  L.  & 
P,  R.  Co.  V,  Eisert  (Ind.).  75  n. 

to    prohibit    construction    of 

.road  held  entitledto.be  bonded. 
Constitutional  provision.  Mc- 
Mahon  v.  St.  Louis  A.,&  T.  R. 
Co.  (La.),  75  «. 

Injuries  to  two  parcels  of  land. 
Recovery  of  judgment  for  injury 


too 


e  lot  a: 


nfor 


damages  for  injury  10  property. 

Portert;.  Midland  R.  Co.  '.Ind.J. 

70.       _ 
-—  for  injuries  caused  by  laying 

additional     tracks     in    streets. 

Gulf.  C.  &  S.  F.  R.  Co.  V.  Necco 

(Tex.).  76«- 
to  recover  damages  for  con- 
struction of   railroad   in   street. 

Six  years  limitation  applicable. 

Strickler    v.    Midland    R.    Co. 

(Ind,).  7S«. 

Negligent  construction  of  railroad 
in  street ;  action  by  abutter  for. 
59  «. 

Nuisance.  Action  for  operation 
in  wrongful  manner  of  railway 
in  street.  No  recovery  for  de- 
preciation of  properly.     What  is 


biGoogle 


740  in: 

streets  and  highways. 

Righta  of  abatt«ra— OmA'niv/. 

E roper    measure    of    damages, 
augh  v.  Texas  &  N,  O.  R,  Co. 

(Tex),  ios. 
Nuisance  caused    by   construction 
of    embankment      in      highwajr 

Damages  for  depreciation  of 
properly.  Rosenthal  v.  Taylor. 
B.  i  H.  R.  Co,  (Tex.),  51  «. 

Obslruclion  of  street  and  depriva- 
tion of  access  to  property  of 
Abutter  necessary  to  mainte- 
nance of  anion  for  damages, 
Wichita  &  C.  R.  Co.  v.  Smith 
(Kan.).  S3. 

Panics  to  act;       ' 
□f  railroad    i 


Adm 


L  of  deceased 
Shepard  t:  Manhattan  R.  Co. 
(N.  y,),  53", 
Reservation  in  plat  of  part  of 
ttreei  lor  railroad.  Rights  and 
title  of  ibuli^ngonncrs,  Evans 
V.  Savannah  &  W.  R.  Co.  (Ala.), 

r  for  in- 


53  " 


Right  of  action  b; 

jury  to  land  by 

road     in     ancestor's      lifetime. 

Griswold  V.  Metropolitan  El.  R, 

Co.  (N.  Y,),  52  ". 
Right  o(  owners  to  compensation; 

for   construction   of  steam  rail-' 

Sidewalk  privileges.  Ahutting 
owner  may  exercise  privileges 
on  sidewalk  which   he   may  not 

Halsey  v.  Rapid  T.  Si.  R,  Co! 
(N.  J.),  76. 

Subsequent  construction  of  side- 
walk since  judgment  obtained 
in  former  action.  Verdict  in 
favor  of  railroad  company  not 
disturbed.  Bcronioi'.  Southern 
Pac.  R.  Co.  (Cal.),  66. 

Trespass  upon  highway  by  rail- 
road company  conslructing  its 
track  on  land  adjacent  to  high- 
way which  it  had  condemned. 
Owner  of  fee  in  highway  not  en- 
titled to  m.-iintnin  action,  offense 
belngagainst  the  possession  and 
not  against  the  fee.  Fitch  c. 
Boston  &  P.  R.  Co.  (Conn.), 
167  «. 

Trust  for  benefit  of  public  ;  legis- 
lature cannol  abrogate  or  au- 
Ihoriie  violation  without  mak- 
ing   compensation   to   abutting 
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STREETSAND  HIGHWAYS. 
Bights  of  tCtiVitlvn—CoHiinufil. 
owners.     Kane  v,   Mctropoliun 

El.  R.  Co.  (N.  Y.),  137. 

Use  of  highway  by  abullei  fur 
loading  and  unloading  goods. 
for  awnings,  shade  trees,  etc. 
Halsey  v.  Rapid  T.  St.  R.  Co, 
(NJ.),  76. 
Vkoatioo. 

Abutting  owner  holds  fee  of  for- 
mer street  discharged  from  all 
easements,  Lamm  v.  Chicago, 
St  P.  M.&O,  R.  Co.  (Minn.). 
43. 

Under  city  charter  no  street  can 
be  vacated  unless  authorized  by 
the  legal  voters.  Lamm  o.  Chi- 
cago. St.  P.  M.  &  O.  R,  Co. 
(Minn.),  4a- 
STREET  RAILWAYS. 
0«DeraUy. 

Conflicting  claims  of  two  com- 
panies as  to  right  to  occupy 
street.  Consent  of  city  author- 
ities. Appeal  of  Larimer  &  1_ 
St.  R.  Co.  (Pa),  s;  «. 

Consolidation.  Constitutional 

provision  forbidding  consolida- 
tion of  railroads  held  not  ap- 
plicable to  street  railways. 
Gyger  v,  Philadelphia  City 
Pass.  R.  Co.  (Pa  ).  229  n. 

Dominant    purpose     for     which 


fac 


lublii. 


vilege;  authority  I 


franchise  of    street   railway 

docs  not  ordinarily  give.  City 
authorities  may  grant  other 
companies  right  to  use  same 
street.  Henderson  v.  Ogden 
City  R,  Co.  (Uuh),  95. 

Extension  of  street  railway;  ordi- 
nance    authorizing.       Dcclara- 

rights.  Trenton  v.  Trenton  H. 
R.  Co.  (N.  J.),  16  a. 

Failure  to  file  map  of  route  as  pro- 
vided by  statute  held  fatal  10 
right  to  maintain  proceedings 
to  acquire  land.  In  rt  Roches- 
ter Electric  R,  Co.   (N.  Y.).  1S7- 

Franchise.  Authority- of  munici- 
pality under  territory  of  Utah 
to  grant  franchise  to  street  rail- 
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STREET  RAILWAYS. 
Q«aerally—  Cimtin  utd. 

way    company.       Act   of    Con- 
gress.      Henderson    v.    Ogden 
Ciiy  R.  Co.  (Uiah),  95. 
Franchise. void  where   member  of 
.   city  board   voting   therefor  is  a 
slocklioider      of      company. 
Finch  V,  Riverside  &  A,    R.  Co. 
(Cal.).   107. 
Individual;  license  granted  by  city 


e  give 


Hei 


derson  v.  Ogden  City  R.  Co. 
(Utah).  95. 

Injunction.  Obstruction  of  road- 
bed of  street  railway  enjoined 
by  restorative  writ  Henderson 
V.  Ogden  City  R  Co.  (Utah). 
95. 

Land  taken  for  street  gives  public 
right  to  use  it  for  travel  by  all 
improved  methods.  Halsey  v. 
Rapid  T.  St.  R,  Co.  (N.  J.),  76. 

Municipal  tcgulation  of  street 
mpany,  169  n. 


-   Powi 


n  in  it  which  will  not 
be  judicially  interfered  with. 
Slate  v.  Cozzens  (La.),  16S. 

New  method  of  using  street. 
Question  whether  it  imposes  ad- 
ditional servitude  cannot  be 
determined  by  motive  power, 
Halsey  i/.  Rapid  T.  St.  R.  Co. 
(N.  J.),  76. 

Ordinance  granting  privileges  be- 
longing to  former  company, 
heldlo  constitute  contract.  Pa- 
rol evidence  as  to  part  of  con- 
sideration in  granting  such 
privileges.  Western  Pav,  &  S. 
Co.  V.  Citizens' St.  R.  Co.(Ind.), 
176. 

Relation  between  city  and  com- 
pany by  reason  of  certain  ordi- 
nances, held  to  be  contractual 
as  contradistinguished  from 
legal.  St.  Louis  R.  Co.  v. 
Southern  R.  Co.  {Ho.).  1. 

Use  of  tracks  of  another  company, 

15  B. 

Use  of  tracks  of  other  companies; 
company  subjecting  Itself  to 
city  ordinance  making  provi"- 
sion  for.  Amendment  of  fran- 
chise. St.  Louis  R.  Co.  v. 
Southern  R.  Co.  (Mo.),   I. 

Use  of  tracks  of  other  companies; 
compensation  for.  Remedy  of 
company    not      satisfied 


i  of  c 


Ap. 


peal  to  courts.  St.  Louis  R,  Co. 
t-.  Southern  R.  Co.  (Mo.),   1. 

Use  of  tracks  of  other  companies. 
Public  may  grant  Eight  to  com- 
panies  other  than  those  con- 
structing them.  St.  Louis  R. 
Co.  V.  Southern  R.  Co.  (Mo.),   i. 

Use  of  tracks  of  other  companies. 
Under    charter    of    St.    Louis, 

run  cars  over  tracks  of  other 
company.     City  may  pass  ordl- 

'     nance    to    enforce    right.      St. 
Louis  R,  Co.  V.  Southern  R.  Co. 
(Mo.).  I. 
Construction    of    roilwaTa     In 
Streets. 

Additional  servitude;  use  of 
streets  for  street  railways  does 
not  impose  so  as  to  render  com- 
pensation to  abutting  owners 
necessary.  Detroit  C,  R.  Co,  v. 
Mills  (-Mich.),  608. 

Compensation  for  construction  of 
borse  railway  in  street;  right  of 
abutting  owner  suffering  spe- 
cial injury  to.  Campbell  v. 
Metropolitan  St.  R.  Co,  (Ga.). 
90  n. 

Consent  of  authorities  essential 
prerequisite  to  proceedings  to 
acquire  title  to  private  property 
along  route,  /h  rf  Rochester 
Electric  R.  Co,  (N.  Y.),  157. 

Right  of  company  to  exercise 

franchise  docs  not  become  ves- 
ted until  consent  is  obtained. 
/B«  Rochester  Electric  R.  Co. 
(N.  v.),  157- 

must  be   obtained    by   street 

railway  company  before   it   cati 

pike  company,  /h  r^ Rochester 
Electric  R.  Co.  (N.  V,),  157. 

Damages  resulting*  from  laying 
of  rails;  abuttingowner  entitled 
to  compensation  for  as  distin- 
guished from  those  resulting 
from  use  of  rails  as  laid.  Vose 
V.  Newport  St.  R.  Co.  (R.  I.), 
91. 

Exclusion  of  other  vehicles  from 
street  occupied  by  street  rail- 
way; when  this  renders  railway 
unlawful.  Detroit  C.  R.  Co.  i>. 
Mills  (Mich.),  6o3. 

Fee  in  street;  on  question  of  right 
of  abutting  owners   to  compen- 
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STREET  RAILWAYS. 
Conatruction    of     rollwftya     In 

Strosta — Conlin  urJ. 
satioii,  ii  is  immatcru)  whetber 
ihcy  own.     Detroit  C.  R.  Co. 
Mills  (Mich.).  608. 

Guagc  o(  track  company  may 
change  or  the  character  of  its 
rails  provided  it  keeps  wttbin 
cliarter  rights.  Millvale  v.  Ev- 
ergreen R.  Co.  (Pa.),  319. 

Location  of  tracks  as  "  nearly  as 
possible  in  tbe  middle  of  tbe 
street."  what  is  meant  by.  Lo- 
cation controlled  by  circum- 
stances.  Finch  v.  Riverside  tL 
A.  R.  Co.  (Cal.).  107. 

Not  "  practicable"  to   locate 

tracks  in  middle  of  street. 
Finch  f.  Riverside  &  A,  R.  Co. 
(Cal).  107. 

Street  railway  company   has 

discretion  to  lay  its  tracks  in 
street.  Campbell  v.  Metropoli- 
tan St.  R.  Co.  (Ga.).  113  «■ 

Obstruction  of  highway:   individ- 

unless  he  suffers  some  special 
injury.  Mere  diminution  of 
value  of  properly  no  ground  for 
equitable  relief.  Halscy  v. 
Rapid   T.   Si.    R.   Co.   (N.    J.), 


76. 


r  of  tee  ii 


(ion    of    street    railway    track. 
Finch  I',  Riverside   &  A.  R.  Co. 

(Cal.).  107. 


company   authorized   to   lay 

tracks  in  street  may  use.  al- 
though such  rails  be  not  ex- 
pressly authoriied  and  they  ob- 
struct travel.  Millvale  v.  Ever- 
green R.  Co.  (Pa.l,  lig. 
Eloi^Tio  Bailwaya. 

Authority  of  municipality    to   au- 


tho. 


pany  a 


coltalerally  in  5 
ting  o 


,  10  right  to  erecl  poles, 
uetroit  C.  R.  Co.  v.  Mills 
(Mich.).  0o3. 

to  authorise  use  of  electricity. 

Company  may  continue  use  of 
electricity  until  direct  proceed- 
ings is  brought  by  state  or  city. 
Detroit  C.  R.  Co.  v.  Mills, 
(Mich.),  606. 
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STREET  RAILWAYS. 
El«cb4e  HaUirays — CmlinMti. 

Consentof  city  council  to  coo- 
stnictlon  of  electric  street  rail- 
way. Imposition  of  conditions 
after  consent  once  giaDled. 
Electric  R.  Co.  v.  Grand  Rapids 
(Mich.),  26  b. 

Construction  of  electric  railways 
in  streets,  89  n. 

Danger  in  use  of  electricity,  held 
eol  to  be  such  as  to  justify 
court  in  enjoining  it.  Delraii 
C.  R.  Co.  V.  Mills  (Mich.l. 
608. 


Emi 


domain:  right  of,  in 
proper  cases  to  be  exercised  in 
behalf  of  electric  railway.  Og- 
den  City  R,  Co.  v.  Ogden  (Uuh), 

Frightening  horse.  Contributory 
negligence  in  driving  young 
horse  alongside  electric  railway 
held  to  bar  recovery.  Cornell 
V.  Detroit  Electric  R  Co 
(Mich.),  loi. 

Horse  frightened  by  gong  of 

electric  street  car.  Accident 
not  caused  by  negligence  of 
company.  North  Side  St.  R. 
Co.  V.  Tippins  (Tex.).  104  n. 

Injunction;  abutting  lot  owner 
not  entitled  to,  apprehended  in- 
jury being  loo  remote.  Potter 
V.  Saginnw  U.  St.  R.  Co.  (Mich.), 
Sqn. 

abutting  owner  held  not  en- 
titled to.  where  city  granted 
franchise  10  two  companies  for 
same  street.  Ogden  City  R.  Co. 
f.  Ogden  (Utah).   loi. 

-■ —  Decree  enjoining  erection  in 
front  of  plaintifTs  premises  of 
any  poles,  wires,  etc..  without 
consent  held  to  be  a  proper  re- 
lief. Barber  v.  Saginaw  U.  SL 
R.  Co.  (Mich.).  Bg  n. 

Live  wire.     Horse  killed  by  c 


ing  II 


which    fell    . 


ailn: 


mpany  held  liable.  United 
Electric  R.  Co.  p.  Shellon 
(Tenn.).  206. 
Motive  power.  Where  legislature 
gives  city  right  to  authoriie 
use  of  any  motive  power,  it 
may  authorize  use  of  electricity. 
Detroit  C.  R.  Co.  v.  Mills 
(Mich.),  608. 
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STREET  RAILWAYS, 

Sleotrio  Rail^vays — Continued. 

Poles  in  street  do  not  impose  new 
servitude  since  ihey  facilitate 
use  of  acreec.  Halsey  v.  Rapid 
T.  Si.  R.  Co.  (N.  J.),  76. 

not   a  detriment   because  in 

plaiting  lots  it  may  be  necessary 
to  take  them  in  consideration. 
Detroit  C.  R.  Co.  v.  Mills 
(Mich.),  608. 

held  not  such  an  interference 


Rights     of    : 
634  ". 


;tfng     lotowni 


Telephone  company  as  against 
electric  railway  company  held 
to  have  no  vested  right  in  use 
of  ground  circuit  as  part  of  its 
system.  Cincinnali  L  P.  R.  Co. 
V.  City  &  S.  T,  Assoc,  (Ohio). 
5S8.  , 

franchise  granted  lo,  is  sub- 
ordinate to  rights  of  public  in 
•treel  for  purposes  of  traveland 
transportation.  Cincinnati  L 
P.  R.  Co,  V.  Oily  &  S,  T,  Assoc. 
(Ohio),   53B, 

Telephone  system  ;  dislurbance 
of,  by  electric  street  railway. 
Railway  company  and  not  tele- 
phone company  held  10  have 
paramountlright.  Cincinnati  L 
P.  R.  Co.  V.  City  4  S.  T.  Assoc. 
(Ohio).  583. 

interference  of  electric  rail- 
ways with.  608  B, 
BleTstted  Bailwara. 

Abuller's  right  to  compensation. 
Easement  cannot  be  impaired 
by  construction  of  elevated 
road  without  making  compen. 
sation.  Kane  v.  Mciropolitan 
El,  R-  Co.  (N.  Y.).   137. 


mpens 


I    for 


street.   136  ». 

Punitive    damages  based  on 

failure  to  institute  condemna- 
tion proceedings  in  law.  Pow- 
ers V.  Manhattan  R,  Co.  (N,  Y.), 

Abutting  owner  may  recover  com 
pensaiion  for  building  road  in 
street  in  fee  of  which  he  has  no 
interest.  Abendroth  r.  Man- 
hattan R.  Co.  (N.  Y.),  laS. 

Action  by  abutter  who  was  not  in 
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STREET  RAILWAYS. 
Elevated  Railways— C'H/tn»'ra'. 
possession  when  injury  oc- 
curred. Constructive  posses- 
sion through  tenant.  Post  v. 
Manhattan  R.  Co.  (X.  Y,),  52  h. 
Action  for  damages.  Company 
cannot  go  to  jury  on  fact 
whether  structure  is  an  inter- 
ference with  right  of  abutter  de- 
pending on  whether  it  obstructs 
street.  Williams  v.  Brooklyn 
El.  R.  Co.  (N.  v.).  149. 

Depreciation      of      property 

caused   by  rumors   of   contem- 

terial-  Williams  ;■.  Brooldyn 
El.  R.  Co.  (N.  Y.),  149. 
Action  to  restrain  maintenance  of 
elevated  road  in  front  of  plaint- 
iff's properly  and  to  recover 
damages.  Error  in  findings. 
Modification.  Bohlen  v.  Met- 
ropolitan  El.    R.   Co.  (N.   Y,), 

I2S». 

Consequential  injuries  ;  where 
occupation  of  street  is  unau- 
thoriicd.  abutting  owner  is  en- 
titled to  compensation  for.  such 
as  noise  of  trains.  Kane  v.  Met- 
ropolitan El.  R.  Co.  (N.  Y.), 
137- 


:   requi 


and   r 


lawful.  In  re  Brooklyn  El.  R. 
Co.  (N.  Y.),  asi. 

Damages  for  diminution  of  rental 
value  caused  by  obstruction  of 
street  while  road  was  building 
may  be  lecoverrd,  Williams  v. 
Brooklyn  El.  R.  Co.  (N.  Y.), 
149. 

Recovery  of  permanent  dam- 
ages for  construction  of  road. 
Adoption  by  defendant  of  rule 


Waiv 

exceptions  conflicting  with  rule. 
Porter  v.   Metropolitan   El.    R. 
Co.  (N.Y.),  94-. 
Delay  of  five  years   in   bringing 
suit   for  damagss   held   not   to 


barring  right  to 
recover.  Abendroth  v.  Man* 
hattao  R.  Co,  (N.  Y.),  is8. 
Evidence  as  to  diminution  of 
rental  value  of  building  not  on 
line  of  road  ;  rejection  of,  tech- 
nically erroneous,  but  not 
ground  for  reversal,      Kane  v. 
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STREET  RAILWAYS. 
ElaTAted  BaUvniys— Cwftawn/.  I 
Metropoliuo  El.  R.  Co.  (N.  Y.>, 
137- 
Forfeiture  for  failure  10  conilracl 
xad  complete  road  in  lime  pre- 
scribed. Elevated  railroad  not 
lubject  to  general  railroad  act.  I 
/art  Brooklyn  El.   R.  Co.  (N.  | 

y.).  *5i. 

Genera!  railroad  act  ;  elevated 
railroad  company  not  autbor-{ 
ized  to  construct  its  road  j 
through  streets  under,  Schaper 
f.  Brooklyn  &  L.  1.  R.  Co.  (N.  I 
Y.),  ..7  »  1 

held  to  confer   no  authority  ' 

to  build  elevated  road  passing' 
through  blacks  and  crossing  1 
streets  by  bridges.  People's 
R.  T.  Ca.v.  Dash(N.  Y.),   114. 

Injunction  ;  action  (or,  and  for 
damages,  held  10  constiiute  a 
single  cause  of  action.  Shepard 
V.   Manhattan   R.  Co.    (N.    Y.), 
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ailroad  in  street.  Adminis- 
tratrix of  deceased  co-tenant. 
Shepard  v.  Manhattan  R,  Co. 
(N.  Y,).  53". 

Right  of  action  bv  abutter  for  in- 
juries to  land 'by  construction 
of  road  in  ancestor's  lifetime, 
Grisnold  v.  Metropolitan  El.  R. 
Co.  (N    Y,>,  53 ». 

Statute  prohibiling  railroad  in 
street  held  to  prohibit  building 
of  road  which  merely  crosse* 
street.  Peoples'  R.  T.  Co.  ». 
Dash  (N,  Y.).  114. 

Title  to  street  in  individual  own- 
ers of  lots  on  opposite  sides  of 
street;  abutter's  right  to  dam- 
ages not  affected  by.  Kane  v. 
Metropolitan  El.  R.  Co,  (N.  Y,), 

'of  New  York  City.  Legisla- 
tive declaration  of  trust  for  ben- 
efit of  public.  Kane  ^.  Metro- 
politan El.  R.  Co.  (N,  Y.),  137. 
Paving  and  Repairs. 

Amendment  of  charter  relieving 
of  portion  nf  obligation  (0  pave 
track.  Compliance  with  condi- 
tion for.  Western  Pav.  &  S,  Co. 
V.  CiLiiens'  St.  R.  Co.  (Irtd.),  176. 

Charter  contract  :  city  cannot 
make  company  liable  for  grad- 
ing improvements  in   violation 


STREET  RAILWAYS. 
Paving  and  B«p«ira — CoiUimKeJ. 
of.     Western  Pav.  &  S.  Co.  v. 
Citizens'  St.  R.   Co.  (Ind.),  176. 

Estoppel  of  company  to  deny  lia- 
bility for  cost  of  improvements 
made  without  its  objection. 
Western  Pav.  &  S.  Co.  v.  Cili- 
lens'Si.  R.  Co.  (lod.).  176. 

Hole  in  pavement  under  rail  made 
by  direction  of  city  to  serve  as 
drain.  Company  not  liable  for 
injury.  Campbell  v.  Frankford 
&S,  P,  C.  P.  R.  Co.(Pa.),  I76«, 

Obligation  of  street  railway  com- 
pany to  pave  and  repair  streets, 

176  -. 

Ordinance  requiring  company  to 
pave  outside  of  rails,  held  valid 
although  track  was  constructed 
under  ordinance  requiring  it  to 
pave  between  railsonly.  Sioux 
City  St.  R,  Co,  V.  Sioux  City 
(U.  S.),    169. 

Fsnonal  InjurieB. 

Child  on  track  run  over  and 
killed.  Sufficiency  of  atlega- 
lionsof  negligence.  San  Antonio 
St.  R.  Co,  V.   Caillonetle  (Tex.), 

Injury  to  boy  falling   down 

in  attempting  to  cross  track  and 
rnn  over ;  evidence  held  to 
show  that  death  was  due  solely 
to  accident.  Dorman  v.  Broad- 
way R,  Co.  (N.  Y,),  193  n.  Fen- 
ton  1'.  Second  Ave.  R,  Co.  (K. 
Y.),  IQ3  n.  Manaban  w.  Slein< 
way  &   H.   P.   R,   Co.  (N.  Y.), 


194  " 

Negligence  of  d 

by  passenger  in  running  over 
child.  San  \ntonio  St.  R.  Co. 
V.  Caillonetle  (Tex,),  194  •■. 

run   over  by   cars;   Undings 

held  to  show  negligence  and 
support  judgment  for  plaintiff. 
Shenners  v.  West  Side  St,  R. 
Co.(Wis.),   187, 

Collision  o(  car  with  carriage  ow- 
ing to  alleged  negligence  of 
driver.  Held  error  to  submit 
question  of  negligence  to  jury, 
Thomas  ».  Citizens'  Pass.  R. 
Co.  (Pa.),  196. 

Duty  of  person    in  carriage 

with  curtains  drawn  to  look 
where  bells  of  approaching  car 
were  heard.  Thomas  p.  Citi- 
zens' Pass.  R.  Co.  ;Pa.l,  196. 

Evidenceshowing  thatdriver 
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could  not  have  avoided  colltsioa 
held  to  fail  to  establish  neglj- 
geace  which  cannot  be  inferred 
from  mere  fact  of  collJEion. 
North  Side  St.  R.  Co.  p.  Want 
(Tex.),  SOI  n. 
Collision  of  street  car  with  dray. 
No  negligence  on  part  of  em- 
ployes, merely  mtscalcutation 
o(  distance.  Patton  v.  Phila- 
delphia    Traction     Co.      (Pa.), 

Collision  of  street  car  with 
wagon  injuring  person  stand- 
ing up.  Evidence  of  negligence 
held  to  make  a  case  for  jury. 
Koch  I-.  St.  Paul  City  R.  Co. 
(Minn.),  sot  n. 

Collision  with  carriage.  Opinion! 
of  witnesses  as  to  whelhei 
driver  mighl  have  avoided  col- 
lision  held  of  little  importance. 
Thomas  ».  Citizens'  Pass.  R. 
Co.  (Pa.),  196. 

Plaintiff  has  burden  of  proving 
negligence  on  part  of  defendant 
and  want  of  contributory  neg- 
ligence. Thomas  v.  Citizens' 
Pass.  R.  Co.  (Pa.),   196. 

Defective  track.  Buggy  over- 
turned by  coming  in  contact 
with  heap  of  dirt  thrown  up  by 
company  ;  company  held  not 
liable  under  allegations  in  dec 
larations.  Cowan  f.  Muskegon 
R.  Co.  (Micb.),  305  n. 

Defective  track.  Occupant  of 
wagon  thrown  out  by  jolt.  Evi- 
dence held  not  to  show  case  in 
which  company  was  responsi- 
ble. Nivclte  v.  New  Orleans 
C.  &L.  R.  Co.  (U.),  ao5  «. 

Electric  railway.  Frightening 
horse.  See  EUclrU  Rait-may 
anit. 
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ofdueci 
ter  of  law,  Magee  v.  West  End 
St.  R.  Co.  (Mass.),  101. 
Negligence.  Province  of  court 
and  jury,  rule  stated  as  to. 
When  negligence  is  a  question 
of  law  and  one  of  fact.  Farrell 
V.  Watcrbury  H.  R.  Co.  (Conn.), 
«.7. 
.  Person  run  over  while  walking  on 
track.  Contributory  negligence 
in    failing     to     took     for    car. 
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Warner  v.  People's   St.    R.   Co. 

(Pa.),  195  «. 
SUBSCRIPTION. 

Subscription      for      bonds.      See 

taxation! 

Earnings  of  railroad  companies  ; 

taxation  of,  666  n. 
Land  grant.  Indemnity  lands 
not  subject  to  taxation  until 
selection  has  been  approved  by 
secretary  6f  interior.  Jackson 
V.  LaMoure  Co.  (N.  Dak.),   449. 

Lease.  Payment  of  (axes  by  les- 
see under  invalid  law.  Notice 
by  lessor  to  lessee  not  to  pay 
such  taxes  held  not  to  entitle 
lessor  company  10  recover 
amount  from  lessee.  Vermont 
&  C.  R.  Co.  p.  Vermont  C.  R. 
Co.  (Vt.),  646. 

Payment  of  taxes  under  in- 
valid law.  Rightsof  lessor  and 
lessee  after  act  has  been  held 
unconstitutional.  Vermont  & 
C.  R.  Co.  V.  Vermont  C.  R. 
Co.   (Vt.),  646. 

Statute   requiring    lessee  of 

road  to  pay  taxes  and  deduct 
them  from  rent  held  valid. 
Vermont  &  C.  R.  Co.  v.  Ver- 
mont C.  R.  Co.  (Vt.|.  646. 

Leased   roads  ;   taxation    of. 

&66».' 

License  tax  on  foreign  express 
company.       See        Interstatb 

COMUERCB. 

Sleeping  car  company.  Power  of 
state  to   tax  foreign   company, 

351  «. 

State  may  tax  cars  of  for- 
eign sleeping  car  company  em- 
ployed in  interstate  commerce. 
Method  of  ascertaining  pro- 
portion of  property  taxable  held 
valid.  Pullman's  P.  C.  Co.  v. 
Pennsylvania  (U.  S.).  236. 

Tax  on  gross  earnings  held  a  lax 
on  property  of  road  within  the 
provision  of  a  statute  requiring 
lessor  to  pay  such  taxes.  Ver- 
mont &  C.  R.  Co.  V.  Vermont 
C.  R.  Co.  (Vt.).  646. 
TELEPHONE  COMPANY.  See 
Street  Railways;  Ettctrie  Kail. 

TERMINUS.     See  Location. 

Mortgage  of  terminal  facilities. 
See  Mortgage. 
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PASSER.    Sec  Land  Giakt. 
L. 

isconduci  of  couomI  in  addrcia- 
ing  jury.  Attempis  to  excite 
prejudice  agaioit  railways  kod 
corporaiions,  ijju. 
—  Reading  irrelevant  news- 
paper editorial  ;  refusal  of 
court  to  interfere,  held  reversi- 
ble error.  Williams  v.  Brook- 
lyn  El.  R.  Co.  (N.  Y.),  149. 
IPIKES.      See   Stbut    Raii.- 

N  DEPOT    COMPANY.      See 

CONVEYANCK. 

ED      STATES.         See      Land 

icilic     Railroad     bonds.      See 

Bosks. 

ED  STATES    COURTS.       See 

iRSAND  WATERCOURSES, 
jnveyance  of  casement  RiRhl 
of  landowner  to  use  water.    See 

CONVEVANCE. 

elcase  of  right  of  way.  Dam- 
ages  for  overflow.     See    Con- 

ESSES.     See  Evidencb. 
3S  AND  PHRASES, 
•punenancea ;"    mortgage    of. 
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WORDS  AND  PHRASES— C>«/i>f Ma/. 
Hnmphrevs  v.  McKis&ock  (U. 
S.),  s6i. 

"Appurtenances  ;"  what  passes 
under  conveyance  as.     ibS  ■. 

"Al"  a  city.  Junction  of  rail- 
roads. Purifoy  r.  Richmond  & 
D.  R.  Co.  (N.  Car.).  13a. 

"Construction  of  its  railroad  10  a 
junction."  etc.  Pniifoy  w.  Rich- 
mond  &  D.  R.  Co.  (N.  Car.). 
432. 

"  Curreniexpenses."  U.  S.  v.  Cen- 
tral Pac.   R.  Co.  (U.  S.).  351  ». 

"Float"  land  grant.  Minneap- 
olis &  St.  C.  R.  Co.  V.  Dulath 
&  W.  R.  Co.  (Minn.).  473. 

"  Mineral  lands."  Coastruc  ' 
of  land  grant.  Francoeu: 
NewhoQsefC.  C.)  454  »- 

"Passenger  railway;"  Millvale 
Evergreen  R.  Co.  (Pa.).  219. 

"  Posting"  rates  and  regulations. 
Slate  V.  Pensacola  &  A,  R.  Co 
(Fla.),  704- 

"  Railroad"  and       "railway. 

Gygcr  V.   Phila.  City   Pass.    R 
Co.  (Pa.).  229  B. 

"Railroad  company"  and  "Rail, 
way  company."  East  Teno..  V 
&  G.  R.  Co.  V.  Mahoncy 
(Tenn,).  33s  «. 

"  Undertaking;"  mortgage  as 
charge  upon.  Phelps,  v.  St. 
Catherines  &  N.  C.  R.  Co.. 
(OnL).  336. 
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